Google 


This  is  a  digital  copy  of  a  book  that  was  preserved  for  generations  on  library  shelves  before  it  was  carefully  scanned  by  Google  as  part  of  a  project 

to  make  the  world's  books  discoverable  online. 

It  has  survived  long  enough  for  the  copyright  to  expire  and  the  book  to  enter  the  public  domain.  A  public  domain  book  is  one  that  was  never  subject 

to  copyright  or  whose  legal  copyright  term  has  expired.  Whether  a  book  is  in  the  public  domain  may  vary  country  to  country.  Public  domain  books 

are  our  gateways  to  the  past,  representing  a  wealth  of  history,  culture  and  knowledge  that's  often  difficult  to  discover. 

Marks,  notations  and  other  maiginalia  present  in  the  original  volume  will  appear  in  this  file  -  a  reminder  of  this  book's  long  journey  from  the 

publisher  to  a  library  and  finally  to  you. 

Usage  guidelines 

Google  is  proud  to  partner  with  libraries  to  digitize  public  domain  materials  and  make  them  widely  accessible.  Public  domain  books  belong  to  the 
public  and  we  are  merely  their  custodians.  Nevertheless,  this  work  is  expensive,  so  in  order  to  keep  providing  tliis  resource,  we  liave  taken  steps  to 
prevent  abuse  by  commercial  parties,  including  placing  technical  restrictions  on  automated  querying. 
We  also  ask  that  you: 

+  Make  non-commercial  use  of  the  files  We  designed  Google  Book  Search  for  use  by  individuals,  and  we  request  that  you  use  these  files  for 
personal,  non-commercial  purposes. 

+  Refrain  fivm  automated  querying  Do  not  send  automated  queries  of  any  sort  to  Google's  system:  If  you  are  conducting  research  on  machine 
translation,  optical  character  recognition  or  other  areas  where  access  to  a  large  amount  of  text  is  helpful,  please  contact  us.  We  encourage  the 
use  of  public  domain  materials  for  these  purposes  and  may  be  able  to  help. 

+  Maintain  attributionTht  GoogXt  "watermark"  you  see  on  each  file  is  essential  for  in  forming  people  about  this  project  and  helping  them  find 
additional  materials  through  Google  Book  Search.  Please  do  not  remove  it. 

+  Keep  it  legal  Whatever  your  use,  remember  that  you  are  responsible  for  ensuring  that  what  you  are  doing  is  legal.  Do  not  assume  that  just 
because  we  believe  a  book  is  in  the  public  domain  for  users  in  the  United  States,  that  the  work  is  also  in  the  public  domain  for  users  in  other 
countries.  Whether  a  book  is  still  in  copyright  varies  from  country  to  country,  and  we  can't  offer  guidance  on  whether  any  specific  use  of 
any  specific  book  is  allowed.  Please  do  not  assume  that  a  book's  appearance  in  Google  Book  Search  means  it  can  be  used  in  any  manner 
anywhere  in  the  world.  Copyright  infringement  liabili^  can  be  quite  severe. 

About  Google  Book  Search 

Google's  mission  is  to  organize  the  world's  information  and  to  make  it  universally  accessible  and  useful.   Google  Book  Search  helps  readers 
discover  the  world's  books  while  helping  authors  and  publishers  reach  new  audiences.  You  can  search  through  the  full  text  of  this  book  on  the  web 

at|http: //books  .google  .com/I 


uo  .  U  K, 
^  65 


REPORTS 


or 


CASES 


BEFORE 


THE  HIGH  COURT 


AND 


CIRCUIT  COURTS  OF  JUSTICIARY 


IN  SCOTLAND, 


FROM  NOVEMBER  18U  TO  DECEMBER  183?. 


BY 


ARCHIBALD  8WINTON,  ESQ. 


ADVOCATE. 


VOL.  L 


EDINBURGH : 
THOMAS  CLARK,  LAW-BOOKSELLER. 

MDCCCXXXVIIL 


J«  THOMBOK,  PEIKTEE,  XlLNK  8QUAAC. 


PREFACE. 


These  Reports  were  undertaken  at  the  suggestion  of 
Members  of  tbe  Bar,  for  the  purpose  of  obviating  the 
inconvenience  which  had  beeil  fexpetienced,  from  the  want 
of  any  record  of  the  Decisions  of  the  Supreme  Criminal 
Court  of  Scotland.     The  extent  to  which  this  deficiency 
existed,  previous  to  the  publication  of  Mr.  Alison's  valu- 
able work  on  the  Criminal  Law,  is  evident  from  the 
great  number  of  unreported  cases  referred  to  by  that 
learned  author.    And  since  the  appearance  of  his  work, 
no  attempt  had  been  made  to  furnish  the  profession  with 
full  and  regular  information  of  the  points  of  law  decided 
in  the  Justiciary  Court,  much  less  to  afford  to  the  pubhc 
any  account  of  the  evidence  in  interesting  and  important 
trials.     The  short  and  necessarily  imperfect  notices  of 
Criminal  Cases,  occasionally  appended  to  the  Decisions  of 
the  Court  of  Session,  were  from  the  form  in  which  they 
were  published,  of  little  service  to  those  engaged  in  Jus- 
ticiary practice.     And  it  ought  to  be  here  acknowledged, 
that  the  learned  gentlemen,  who  with  so  much  benefit  to 
the  profession,  employ  themselves  in  collecting  those^De- 
cifiions,  have  since  the  announcement  of  the  present  pub- 
lication, relinquished  the  practice  of  noticing  cases  decided 
by  the  Criminal  Court. 

The  object  of  these  Reports  has  been  to  put  the  mem- 
bers of  the  legal  profession  throughout  the  country  in 
possession  of  accurate  and  early  information,  in  regard  to 
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all  questions  of  law  decided  by  the  Court  of  Justiciary, 
either  in  Edinburgh  or  on  the  Circuits.  It  has  been 
suggested,  in  quarters  to  which  the  highest  possible  de- 
ference is  due,  that  the  work  would  have  been  possessed 
of  greater  authority,  if  it  had  been  confined  to  the  Deci- 
sions of  the  High  Court.  It  is  hoped,  however,  that  the 
adoption  of  a  different  plan — sanctioned  as  it  is  by  the 
example  of  all  the  institutional  writers  on  the  subject — 
will  be  justified  by  the  circumstance,  that  such  a  limita- 
tion of  the  Reporter's  labours  as  that  suggested,  would  have 
prevented  the  insertion  of  some  of  the  most  important 
cases  in  the  present  volume.  And  seeing  it  is  matter  of 
daily  practice  to  refer  to  Decisions  pronounced  on  Circuit, 
as  possessed  of  great  authority,  the  omission  of  these 
would  obviously  have  much  affected  the  utility  of  this 
publication. 

Doubts  may  perhaps  be  entertained,  with  regard  to  some 
of  the  cases  in  which  the  Reporter  has  complied  with  the 
advice  of  professional  friends,  by  publishing  the  evidence 
at  full  length.  In  the  farther  prosecution  of  the  work, 
this  practice  will  be  confined  to  trials  possessed  of  peculiar 
interest,  either  from  the  nature  of  the  crime,  or  the  circum- 
stances attending  its  perpetration  or  detection. 

The  most  grateful  acknowledgments  are  due  to  the 
Lord  Justice-Clerk,  and  the  other  Judges  of  the  Court  of 
Justiciary,  for  the  valuable  sanction  and  kind  encourage- 
ment which  they  have  given  to  this  imdertaking.  Some 
of  their  Lordships  have,  on  different  occasions,  done  the 
Reporter  the  honour  to  revise  their  speeches ;  and  his 
especial  thanks  are  due  to  the  Lord  Justice-Clerk  and 
Lord  Medwyn^  for  the  ready  access  which  he  has  at  all 
times  obtained  to  their  Lordships'  notes,  from  which  seve- 
ral of  the  cases  contained  in  this  volume  were  compiled. 
To  the  Lord-Advocate,  the   late  and  present  Solicitor- 
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General  and  the  other  Crown  Counsel,  he  has  also  been 
greatly  indebted  for  the  facilities  afforded  to  him  in  every 
way.  And  to  many  others  among  his  friends  at  the  bar, 
he  has  to  express  his  obligations  for  much  valuable  assist- 
ance, without  which  the  present  volume  could  not  have 
been  so  complete,  and  which  he  hopes  will  be  afforded  to 
him  in  the  continuation  of  these  Reports. 

It  was  once  intended  that  this  work  should  have 
formed  a  continuation  of  Mr.  Syme's  Reports,  which 
dosed  in  1829.  Ample  materials  exist  for  reporting 
nearly  all  the  important  cases  which  have  occurred  since 
that  period.  And  although  it  has  not  been  considered 
expedient  to  connect  the  publication  of  these  with  the 
present  volume,  they  may  perhaps  be  hereafter  given  to 
the  public  in  a  similar  form. 
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ERRATA. 


Page  19,    line  20  from  top, /or  *^  the  pannel,"  read  "  M^right 
21 ,/or  "  Wright."  read  "  the  pannel 


26,    line  6  from  bottom, /dr  ^'  pannel,"  read  '*  witness." 

28,    line  16 ,  for  "  240,"  read  «  340." 

41,  42,  and  43,  marginal  Htle,  ''for  "  March  12/*  read  *'  February  15." 

85,    Rubric  of  No.  20,  for  *'  9  Geo.  IV.  c  9,"  read  "  9  Geo.  IV.  c  29." 

246,  line  3  from  bottom, /or  «  Vol.  ii.,"  read  «  Vol.  L" 

301,  Title  of  Na  69, /or  «•  WiUiam,"  read  «  George." 

317,  line  6  from  top,/or  "  stile,"  read  •'  site." 

442,  line  16  from  bottom,  for  "  and  of  other  out-houses,"  read  '^  or  other 

out-hoiise." 
458,  Une  14  from  top, /or  «  delivered,"  read ''  declared." 
.  498,  Rubric  of  No.  96,  for  "  the  door  thereof,"  read  "  a  door  thereof." 


REPORTS,   &c. 


HIGH  COURT  OF  JUSTICIARY. 


Present,  ,.,      ,. 

'  Nor.  \G 

The  Lord  Justice  Clkbk. 

LOBDS   GiLLlBSy   MbaDOWBANK,   MACKENZIE,    MoNCRElPF, 

* 

Mbdwyn. 
His  Majesty's  Advocatb. — Lord  Advocate  Murray, — Innes. 

▲GAINST 

Jakes  Martin. — Logan, 

Rbtuemino  fbom  Tbambpobtation. — Jurisdiction.^ — Subsbqubnt 
Statute. — I.  A  charge  of  oontraTention  of  the  Act  5th  Geo.  IV. 
c  84,  may  be  tried  either  in  the  jurisdiction  within  which  the  pannel 
was  apprehended,  or  in  the  Court  where  he  received  sentence  of 
transportation. 

2.  The  omission  to  libel  on  the  Act  4th  and  5th  William  IV.  c.  67, 
&lal  to  an  Indictment  under  5th  Geo.  IV.  c.  84. 

James  Martin  was  indicted  to  stand  his  trial  at  the    No.  i. 

_  Jamm 

Glasgow  Autumn  Circuit,   for  contravention  of  the  act  Martin. 


5th  Geo.  IV.  c.  84,  by  which  it  is  enacted,  (Sec.  27.)  ~ — ~ 

**  That  if  any  offimder  who  shall  have  been,  or  shall  be  so  from  Trans. 

**  sentenced  or  ordered  to  be  transported  or  banished,  or^*^****^"* 
who  shall  have  agreed,  or  shall  agree  to  transport  or 
banish  himself  or  herself,  on  certain  conditions,  either 
for  life  or  any  number  of  years,  under  the  provisions  of 

^  this  or  any  former  act,  shall  be  afterwatds  at  large, 

B 


M 
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No.  1.  **  within  any  part  of  his  Majesty's  dominions,  without 
Marth!,  "  soHie  lawfiil  cause,  before  the  expiration  of  the  term  for 
^Ysas^    "  which  such  offender  shall  have  been  sentenced  or  ordered 


**  to  be  transported  or  banished,  or  shall  have  so  agreed 

Som  Trans- "  *^  transport  or  baiiish  himself  or  herself,  every  such 
portation.  "  offender  so  being  at  large,  being  thereof  lawfully  con- 
^*  victed,  shall  suffer  death  as  In  caRes  of  felony,  without 
**  the  benefit  of  clergy ;  and  suck  offender  mtuf  he  tried, 
'*  either  in  the  daunty  or  place  uhere  he  or  she  shall  be 
apprehended^  or  in  tkatjrom  whence  he  or  she  was  or- 
dered  to  he  transported  or  banished ;"  in  so  far  as  the 
said  James  Martin  having  been  indicted  along  with 
Samuel  Gibson,  before  the  Circuit  Court  of  Justiciary, 
held  at  Inverary  in  the  month  of  April  1884,  for  the 
crime  of  theft,  aggravated  by  being  habit  and  repute  a 
thief,  and  previously  convicted  of  theft,  and  Lord  Mon- 
creiff  having,  in  respect  of  his  judicial  confession,  sentenced 
him  to  be  transported  beyond  seas  for  the  period  of  seven 
years :  Nevertheless,  he  the  said  James  Martin  was,  on 
the  17th  December  1834,  found  at  large,  without  lawful 
cause,  before  the  expiration  of  the  period  of  his  said  trans- 
portation, on  or  near  the  road  leading  from  Glasgow  to 
Dumbarton,  and  near  to  Dalnrair,  in  the  parish  of  West 
Kilpatrick  and  county  of  Dumbarton. 

An  objection  was  taken,  in  bar  of  trial,  to  the  effect  that, 
under  the  section  of  the  statute  libelled  on,  it  was  not 
competent  to  try  the  panuel  at  Glasgow,  on  a  charge  which 
bore  that  he  received  sentence  of  transportation  at  Inver- 
ary, and  was  afterwards  found  at  large  in  the  county  of 
Dumbarton.  Lords  Gillies  and  Meadowbank  certified  the 
case. 

Logan,  for  the  pannel,  argued  that  the  clause  of  the  sta- 
tute renders  it  imperative,  that  he  should  be  tried  either 
at  Inverary,  ot  in  the  county  of  Dumbarton.  The  words, 
**  shall  and  may  be  lawful  to  appeal,**  &c.,  have  been  found 
to  be  imperative  and  not  permissive  only,  (Alexander 
V.  Seymour,  2  Dec.  1828,  7  Shaw  and  Dunlop,p.  117;) 
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and  the  words  ^  mmf  he  tried,''  wben  proceeding  from  so  No.  i. 

high  a  source  as  the  legislature,  have  the  same  effect.  In  Mutin, 

this  instance  they  amount  in  substance  to  a  specific  limita-  ^^^ 


tkm  of  the  place  of  trial.  — 

The  Lord  Advocate  and  Innes  answered. — ^The^i^]|^ 
statnte  libelled  on  is  a  mere  re-enactment  of  the  6th  Geo.^^^"*'^' 
I.  c.  83,  and  the  words  in  the  27th  section  referred  to, 
are  permissive  onlf ,  and  not  imperative.  The  exact  words 
ef  the  section  apply  exclusively  to  English  practice,  as  is 
evident  from  the  use  of  the  terms  ^  counti^  or  place'* 
But  the  statute  being  intended  to  apply  to  the  whole  of 
G^feat  Britain,  must  be  so  interpreted,  as  that  effect  may 
be  given  to  its  prcyvisions.  Were  the  interpretation  con^^ 
tended  for  put  upon  the  S7th  section,  cases  would  oiten 
ooeuF,  in  which  the  statute  could  not  be  enforced  at  all. 
Besides^  the  objection,  if  worth  any  thing,  excludes,  in  such 
eases  as  the  present,  even  the  jurisdiction  of  the  High  Court, 
wUdi  would  be  wholly  inconsistent  with  the  dedsions 
pronounced  in  infinitely  stronger  cases.  (Hume  ii.  p.  S8.) 
Lo&D  GiLLES. — My  opinion  has  always  been,  that 
both  the  High  Court  and  the  Circuit  Court  at  Glasgow 
have  jurisdiction  in  this  case.  It  is  a  general  rule  of  law, 
that  offences  are  to  be  tried  in  the  county  or  place  where 
ihey  are  committed,  by  the  Court  having  jurisdiction. 
The  offence  in  this  case,  is  the  pannel's  being  found  at 
large  in  any  part  of  Scotland.  And  he  may,  therefore, 
be  tried  either  in  the  High  Court  of  Justiciary,  the  juris- 
diction of  which  extends  over  the  whole  of  Scotland,  or 
in  the  Circuit  Court  of  the  district  in  which  he  was  found. 
Ilie  loeue  deScH  here  is  the  county  of  Dumbarton.  The 
pannel  cannot  be  tried  there,  because  there  is  no  compe- 
tent court  He  must  plainly  be  tried  either  in  Edinburgh, 
or  at  the  Circuit  Court  in  Glasgow,  the  place  where  he  is 
found  being  within  the  jurisdiction  of  that  court.  There 
can  be  no  doubt  that  the  statute  libelled  on,  was  intended 
to  refer  to  Scotland,  though  it  is  evident  that  the  nature 
of  oar  criminal  pmcedure  was  not  sufficiently  considered 
in  the  wording  of  its  clauses. 
LoKD  Mackek^tig. — I  am  of  the  same  opinion.     The 
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No.  I.  offence  consists  in  a  person  who  has  been  transported^ 
]^ia"^,  being  at  large  in  any  part  of  England  or  Scotland.  Ifw 
^1835."   ^^^^  ^^d  been  no  such  clause  in  the  statute  as  that  re- 


ferred  to,  the  pannel  would  have  been  tried  in  the  juris- 

?!!!?5li".f.- diction  within  which  he  committed  the  offence — that  is, 
portetion.  where  he  was  apprehended.  But  there  is  a  great  con-: 
venience  in  having  the  power,  of  trying  a  returned  convict 
in  the  place  where,  he  was  previously  sentenced,  because, 
that  is  probably  the  place  where  he  is  best  known.  The 
court  would  be  the  same,  and  the  books  containing  the 
sentence  against  him  would  be  there.  This,  then,  is  the. 
obvious  design  of  the  clause  in  question,  which  is  in  its 
very  essence  permissive.  The  words  used  apply  both  to 
England  and  Scotland ;  and  the  expression  *^  county  or 
place''  refers  to  the  jurisdiction.  It  can  have  no  other, 
rational  interpretation.  We  are,  therefore,  bound  to  hold, 
that  a  person  in  the  pannel's  situation  may  be  tried  either 
in  the  jurisdiction  where  he  was  apprehended,  or  by  the 
court  which  previously  tried  him,  whichever  is  most  con- 
venient. 

Lord  Moncreiff. — I  entirely  concur.  The  cause 
of  the  ambiguity  in  the  clause  of  the  statute  seems  to  be, 
that  while  the  act  was  intended  to  apply  both  to  Eng- 
land and  Scotland,  those  who  framed  it  appear  to  have 
been  thinking  only  of  the  law  of  England.  There  may 
be  a  doubt  as  to  the  locus  delicti  in  a  case  of  re'un.- 
ing  from  transportation.  At  all  events,  there  is  a  mani- 
fest convenience  in  trying  the  party  in  the  place  where 
the  original  sentence  was  pronounced.  Suppose  the  case 
of  a  person  transported  by  a  Scotch  court,  found  at  large 
in  England.  But  for  this  permissive  clause  in  the  statute, 
he  could  not  have  been  tried  in  Scotland,  and  thus  the 
previous  sentence  would  have  fallen  to  be  judged  of  in 
England.  I  never  can  suppose  that  it  was  intended  by 
the  statute  to  exclude  the  jurisdiction,  either  of  the  High 
Court,  or  of  the  Circuit.  The  fair  meaning  of  the  clause 
is,  that  the  party  is,  in  the  ordinary  case,  to  be  tried  in  the 
jurisdiction  where  he  was  apprehended ;  but  if  more  con- 
venient, he  may  be  tried  at  the  place  where  he  received 
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the  former  sentence.     The  cases  quoted  from  Hume  are    Na  i. 

much  stronger  than  this.  ailSt^, 
Lord  Medwyn  expressed  his  concurrence.  ^sas'^ 
The  Lord  Justice  Clerk. — I  am  glad  we  have  had  — '— 

an  opportunity  of  setting  at  rest  all  doubts  upon  this^'^jJJ^ 

point     Much  more  distinct  and  emphatic  words  than  are  portation. 

employed  in  the  statute  would  have  been  necessary,  had 

it  been  intended  to  exclude  the  jurisdiction  of  the  Circuit 

Court 
The  Court  repelled  the  objection.' 


Present,  Nor.  23 

1835. 

Tub  Lohd  Justicb  Clbrk. 
Lords   Moncbeiff,  Medwyn. 

His  Majesty's  Advocate. — LordAdvoeaU  Murray, — Shaw  Sietpari. 

AGAINST 

John  Pottinger. — Mure* 

Bestiality,  oe  the  attempt  to  commit  Bestiality.^ — Conviction 
of  three  attempts  to  oommit  the  crime  of  Bestiality. — Sentence,  Ibur- 
leeo  years  transportation. 

John  Pottinger  was    charged  with    three  acts  of   No.  2. 
Bestiality,  or  of  the  attempt  to  commit  the  said  crime,    tin^er?^ 

'  The  case  against  James  Martin  was  not  proceeded  in  before  the  Bsitisllty. 
High  Court,  in  consequence  of  an  error  in  the  indictment ;  the  Public 
Proeecotor  having  neglected  to  libel  on  the  statute  4th  and  5th  Wil- 
liam IV.  c  67,  which  repeals  so  much  of  the  5th  Geo.  IV.  c.  84,  as  re- 
lates to  capita]  punishment     No  discussion  took  place  upon  this  point, 
but  a  strong  opinion  was  expressed  from  the  bench,  that  the  omission 
was  &tal  to  the  indictment    The  pannel  was  brought  to  trial  at  Glas- 
gow, on  the  6th  January  1836,  before  Lords  Mackenzie  and  Med- 
wyn, on  an  indictment  which  narrated  the  clauses  of  both  statutes. 
He  pleaded  guilty,  and  was  sentenced  to  be  imprisoned  with  hard  la- 
bour for  six  months,  and  thcreafler  to  be  tranr^portcd  for  life. 
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No.  2.    committed  at  or  near  to  Setter,  in  the  island  and  parish 

John  Pot.  Qf  Buird,  or  united  parish  of  Brassay,  Burra,  and  Quaiff 

Nov.  23  in  Zetland,  in  the  county  of  Orkney  and  Zetland — and 

^ ^  severally  (I.)  on  one  or  other  of  the  days  of  July  1882. 

Bestiality.  (2.)  on  oue  or  othet  of  the  days  of  July  188S.    (3.)  on 
the  4th  day  of  January  1835. 

The  pannel  pleaded  guilty  of  the  attempt  as  libelled. 
In  respect  of  which  judicial  confession,  he  was  sen« 
tenced  to  be  transported  beyond  seas,  for  the  period  of 
fourteen  years. 


His  Majesty's  Advocate. — Lord  Advocate  Murray. — Shaw  Stewart, 

AGAINST 

William  Wright.^ — Craufurd* — Mure. 

Murder. — Culpable  Homicide. — Objection  to  Declaration. — 
Previous  Malice. — 1.  Circumetaiiees  in  which  the  Court  held 
there  was  proof  of  Murder, — ^but  the  Jury  returned  a  verdict  oF 
Culpable  Homicide. 

2.  An  objection  of  discrepancy,  in  regard  to  the  date  of  the  panner^ 
declaration,  between  the  record  and  service  copy  of  an  indictment, 
must  be  stated  before  the  Jury  Is  sworn* 

8.  Previous  malice,  though  not  libelled,  may  be  proved,  if  necessary  to 
negative  the  pannel's  defences. 

No.  3.  William  Wright  was  charged  with  Murder,  in  so 
Wright,  FAR  AS,  on  the  14th  day  of  October  1835,  within  or  near 
^83^  to  the  house  situated  in  Fountain  Close,  High  Street, 


Murder. 


Edinburgh,  then  occupied  by  him,  he  did  wickedly  and 
feloniously  attack  and  assault  James  Imrie,  and  did  with 
a  knife,  or  some  other  sharp  instrument  to  the  Prosecutor 
imknown,  stab  or  cut  him  in  or  near  to  the  lower  part  of 
the  belly,  whereby  he  was  mortally  wounded,  and  in  con- 
sequence whereof  he  died  on  or  about  the  I6th  day  of 
the  said  month  of  October,  and  was  thus  murdered  by  the 
said  William  Wright. 
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.  The  panuel  pleaded  not  guiltjr,  and  spedal  defences    no.s. 
were  lodged  for  him  to  the  effect,  that  "  he  had  no  previa  Wrifkt! 
•*  ous  quarrel  with  the  deceased,  and  never  manifested  any  ^/J^^ 
malice  or  ill-will  towards  him — that  the  deceased,  who , 


was  a  man  of  great  size  and  strength,  of  whose  powers  Ainrder. 
**  the  pannel  and  the  neighbours  entertained  apprehension, 
**  did,  without  cause  or  provocation,  enter  the  ponael's 
**  house  forcibly  and  against  his  will,  and  there  violently 
**  assault  him,  and  if  any  wound  was  then  received  by  the 
**  deceased^  it  was  inflicted  in  self-defence,  in  resisting  a 
"  forcible  and  felonious  invasion  of  the  pannel's  house, 
**  and  in  the  course  of  a  struggle  in  which  the  deceased 
•*  was  himself  the  aggressor.** 

After  the  Jury  was  sworn,  the  prosecutor  was  proceed- 
ing to  prove  the  declaration. 

CoAUFURD,  for  the  pannel,  objected. — The  declaration 
produced  is  dated  l6th  October  1835,  while,  that  libelled 
on  in  the  service  copy  of  the  indictment  is  dated  l6th 
October  1335.  The  act  9th  Geo.  IV.  c.  29,  does  not  ap- 
ply, as  it  refers  to  witnesses  only  (Alison  ii.  p.  407.)  The 
act  of  adjournal,  9th  July  1821,  certainly  forbids  objec- 
tions founded  on  discrepancies  between  the  record  and 
•*  double,''  after  the  Jury  is  sworn.  But  it  provides,  that 
**  doubles"  shall  be  **  written  out  in  a  dear  legible  hand^ 
and  if  the  prosecutor  prints  the  double,  and  puts  the  dates 
fit  figures^  he  deviates  from  the  provisions,  and  cannot 
plead  the  protection,  of  the  act  of  adjournal.  But  for  that 
act,  the  objection  is  competent  at  any  time. 

Shaw  Stewabt  answered. — The  pannel  can  qualify 
no  prejudice.  He  cannot  have  been  misled.  At  all  events, 
the  act  of  adjournal  is  quite  decisive,  as  to  the  necessity  of 
stating  such  an  objection  brfore  the  Jury  is  sworn.  The 
practice  of  printing  libels  is  expressly  authorised  by  the 
act  9th  Geo.  IV.  c.  29,  ^  8,  and  was  introduced  as  much 
for  the  benefit  of  the  pannel,  as  for  the  convenience  of  the 
prosecutor. 

The  Court  unanimously  repelled  the  objection,  on  the 
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No.  3.    ground  that  it^could  not  be  stated  after  tbe  Jurv  was 

William  i  " 

Wright,  sworn. 

Nov.  25 


1835. 

^— ■••■—-. 
AJ  order. 


EVIDENCE  FOR  THE  PROSECUTION* 

Francis  Miller,  shoemaker,  residing  in  Fauntain*s  Closet  High 
Street,  EdinhurghX-The  pannel  resided  on  the  same  flat  On  the  I4tb 
of  October,  I  saw  the  pannel  at  the  stair-head,  between  five  and  six  o'clock 
in  the  afternoon.  My  wife  was  the  only  other  person  present.  The  pannel 
took  hold  of  her  by  the  breast,  and  put  her  down  a  step  or  two  of  the 
stair.  I  interfered, — took  hold  of  the  pannel)  and  asked  his  reason  for 
meddling  with  her.  He  said  he  would  do  the  same  to  me,  and  gave 
me  a  stroke  with  his  hand.  I  then  went  into  my  own  house,  and  the 
pannel  went  to  his.  My  wife  went  to  the  house  of  the  deceased  James 
Imrie  in  Skinner's  Close.  Imrie  was  her  brother-in-law.  In  less  than 
five  minutes  Imrie  came  up  the  stair,  went  to  the  pannel's  door  and 
called  to  him  to  open  it  He  did  not  speak  to  me  before  doing  so.  The 
door  was  not  opened,  but  Imrie  pushed  it  open  with  a  slight  shove  of 
his  arm.  It  was  a  very  frail  door,  had  a  wooden  snib  inside.  The  snib 
was  not  broken.  Even  if  it  had  been  snibbed,  the  door  would  go  open 
without  breaking  the  snib.  I  was  at  this  time  standing  close  to  Imrie. 
When  the  door  opened,  I  saw  the  pannel  and  his  father  sitting  one  on 
each  side  of  the  fire^  which  is  not  above  a  yard  and  a-half  from  the  door. 
They  both  rose  up.  The  pannel  asked  Imrie  what  he  wanted ;  he  re* 
plied  that  he  wanted  a  shilling  which  the  pannel  owed  him,  and  imme- 
diately struck  the  pannel  a  blow  which  knocked  him  down.  Before 
receiving  the  blow,  the  pannel  had  moved  forward  a  little  towards 
Imrie,  but  did  not  appear  to  be  going  to  do  any  thing.  I  did  not  hear 
him  say  anything  at  that  time.  The  pannel  rose  from  the  ground,  and 
came  forward  to  Imrie  and  struck  him  in  the  belly.  I  did  not  see  with 
what  he  struck.  Imrie  immediately  turned  round,  and  drew  the  door 
after  him,  exclaiming,  '<  My  God,  I  am  stabbed.**  I  went  to  the  foot  of 
the  stair  with  him,  where  we  met  my  wife.  I  told  her  to  go  for  the 
police,  for  James  Imrie  was  stabbed.  I  did  not  support  Imrie.  I  left 
him  at  the  foot  of  the  stair  in  charge  of  my  wife,  and  went  home  and 
sat  down  to  my  work.  I  did  not  see  any  wound  or  cut  in  Imrie's 
clothes,  nor  any  blood.  I  did  not  look  for  any.  I  was  alarmed  my- 
self. The  pannel  did  not  come  out  of  his  house,  when  the  door  was 
pulled  to  by  Imrie.  He  and  his  father  went  out  soon  after,  and  were 
out  about  a  quarter  of  an  hour.  The  police  came  in  the  interval. 
When  the  pannel  and  his  fatlier  returned,  they  bolted  the  passage  door, 
and  their  own  door.     The  police  returned  immediately.     I  opened  the 

*  This  decision  of  the  High  Court  corroborates  that  pronouDced  by  the  Lord 
Justice  Clerk,  in  the  case  of  Kllen  Hughe«,  Aberdeen,  Autumn  1824.  Alison,  ii. 
p.  322. 
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Alttrder. 


fiMinfln  door  fiir  tlnn*    Tbqr  apprehended  Che  pankiel  and  Us  &ther.     No.  s« 
He  asked  what  they  wanted  in  searching  his  house.     They  said  they    ^H''^ 
would  search  him  also*    The  pannel  was  the  worse  of  drink  when  first  .Nqy.  35 
I  met  him  on  the  stair.    When  he  stepped  forward,  as  Imrie  came  into     ^^^ 
his  house,  his  hands  were  down  by  his  side,  not  in  a  threatening  atti-  ' 
tade  so  fiir  as  I  saw.    I  saw  nothing  then  in  his  hand.    And  when  he 
struck  Imrie  in  the  belly,  I  did  not  know  that  he  had  struck  him  with 
any  thing  but  his  hand. 

CfroB^-exattnned  hy  Cbaufurd  for  the  /Niwie/.^— Imrie  did  not  use 
much  force  in  <^ening  the  door.  He  liad  not  previously  knocked* 
He  was  a  stout  man. 

By  the  OmrU — When  the  pannel  was  knocked  down,  he  fell  at  the 
side  of  his  bed.  His  working  seat  was  at  the  window,  about  a  yard  and 
a-half  distant  from  the  bed.  He  did  not  go  near  the  window  after  he 
got  up.  When  first  I  saw  the  pannel  and  his  fitther,  they  were  sitting 
doing  nothing — not  eating.  There  was  no  table  near  them.  The  work- 
ing seat  was  not  half-a-yard  distant  from  where  they  sat.  I  then  saw 
the  pannel's  working  tools  on  the  seat  I  observed  no  knife  or  sharp 
instrument,  and  cannot  mention  particularly  what  the  tools  were.  It 
was  a  severe  blow  which  the  pannel  received  from  Imrie,  which  knock- 
ed him  down;  he  got  up  instanUy,  and  advanced  upon  Imrie  in  a  two* 
fMpositiony  bending  down,  and  when  be  struck  him,  it  was  as  if  shov- 
ing with  his  hand  from  below.  (Here  the  wUneee  shewed  the  attitude 
to  the  Jury.  J  His  attitude,  at  this  time,  was  quite  difierent  from  what 
it  was,  when  he  stepped  forward  at  first  with  hb  hands  at  his  side.  A 
shoemaker's  knife  may  be  used  for  cutting  meat  or  bread.  It  could 
be  perfectly  well  carried  in  a  man's  pocket.  The  pannel  could  not 
carry  on  his  trade  without  such  a  knife.  Nothing  passed  between  Imrie 
and  the  pannel  as  to  his  treatment  of  my  wife. 

Jane  Blair  or  Milleb,  wife  of  the  preceding  witness, — I  heard  the 
pannel  quarrelling  on  the  stair,  and  was  afraid  of  meeting  him,  because 
he  was  drunk.  I  did  meet  him  ;  he  took  me  by  the  breast  and  said,  with 
an  oath,  he  would  do  for  me.  He  pushed  me  down  three  or  four  steps. 
I  called  out,  and  my  husband  came.  The  pannel  threatened  to  do  the 
same  to  him,  and  struck  him  twice.  He  came  afterwards  to  our  door, 
and  wanted  my  husband  to  fight  with  him,  which  he  refused.  He  then 
went  into  his  own  house,  and  I  went  to  Imrie's.  My  sister,  who  is 
Imrie'iB  wife,  said  he  had  better  go  and  see  what  the  pannel's  reasons 
were,  in  case  he  should  strike  my  husband  when  no  one  was  in.  Imrie 
then  went  away.  In  less  than  five  minutes  I  followed,  and  met  my 
husband  and  Imrie  at  the  head  of  the  close.  My  husband  said,  "James 
"  is  stabbed,'*  and  desired  me  to  go  to  Dr.  M^Farlane's  with  him.  At 
Imrie's  desire  I  gave  information  to  the  police  of  his  being  stabbed.  When 
the  police  apprehended  the  pannel,  they  asked  him  wliat  he  bad  done 
with  the  knife;  he  said  he  knew  nothing  about  it,  they  might  go  and 
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No.  3.   look  ibr  it    I  bad,  on  a  fontacr  ooomiob,  told  the  pan&eL  tint  if  I  eaiM 

William  not  g^  peace  for  htm,  I  woald  get  Imrie  to  interfere*    He  said  the  fir^ 

Nov.  23   ^Bie  lie  did  so,  he  would  knock  him  over  the  stair. 

19SA,         BkUBkRA  Blair  or  Imrie,  widow  of  the  deceasedf  corroborated  the 

last  witneM,  and  proved  the  use  of  opprobrious  language  by  the  panoel 

to  ber,  when  she  accused  him  of  having  kilted  her  husband.    Imrie  died 

in  tbc  Infirmary,  between  eleven  and  twelve  o'clock  oa  the  Friday 

following. 

Mabion  LivrNGBTONE  or  Olivbr>  ruiding  im  tke  Jhi  below  the 
pamaeTshouee^  heard  a  scuffle,  and  saw  Imrie  come  down  the  stair  hold* 
ing  his  hand  on  the  under  parts  of  his  belly.  He  said,  *^  O  Christ,  I  «m 
**  stabbed."  And  afier  that,  the  pannel,  standing  at  his  own  door,  said, 
**  You  are  stabbed  now  my  boy." 

Shaw  Stewart,  for  the  prosecution,  proposed  to  ask 
the  witness  whether  she  knew  of  previous  threats  having 
been  used,  and  ill  will  manifested  by  the  pannel  towards 
the  deceased. 

The  Court  objected, — ^previous  malice  is  not  libelled. 

Shaw  Stewart  answered.-— It  is  averred  in  the  de* 
fences  that  there  was  no  previous  malice ;  and  it  is  com- 
petent to  negative  this. 

The  question  was  allowed  to  be  put»  and  the  witness 
d^x>ned 

That  she  heard  Mrs.  Miller  ten  the  pannel,  that  «he  would  bring  James 
Imrie  to  him,  if  he  molested  her.  The  pannel  replied,  that  if  she  brought 
him  to  molest  him  in  his  own  house,  he  would  rip  him  up*  This  took 
place  about  a  fbrtnigfat  before  Imrie  was  wounded. 

Ann  Watbbworth  or  Dbwar,  residinp  in  the  eame  etmr  with  the 
pannei^  corroborated  the  preceding  witnesses  as  to  hearing  a  scuffle  in  the 
pannel's  house,  then  a  noise,  as  if  somebody  had  jumped  down  the  stair, 
and  an  expression  used  like,  '*  You  are  sticket  now,**  which  she  thought 
was  the  pannel's  voice. 

Marion  M'Lbod  or  Bukns,  residing  in  the  flat  below  the  ffonneTe 
home.  After  the  first  visit  of  the  police,  the  pannel  came  into  my  house, 
and  asked  for  a  light,  saying,  with  a  nod,  **  Keep  dark,  for  I  will  be  off 
*<  just  now.**  I  understood  that  be  meant  to  go  away.  The  police  re- 
turned  after  that,  and  apprehended  him.  I  have  more  than  once  beard 
Mrs.  Miller  threaten  to  bring  Imrie  to  the  pannel,  if  he  meddled  with 
her.  About  a  week  before  the  day  libelled,  the  pannel  said  to  me, 
that  if  Imne  came  to  trouble  him,  he  would  not  go  out  the  way  he 
eame  in. 

CroeS'examined  by  Cravvvrd  for  theponneL — Imrie  was  a  big  stout 
man.     I  never  spoke  to  the  pannel  about  his  being  so ;  but  I  said, 


Jittrdflt. 


AND  CIRCUIT  COURTS  OF  JUSTICIARY.  H 

ImriewouMthmsh  hin^  if  he  csme  to  liiiB»  for  abasing  Mn.  MiU^     I     jfo^s. 
do  not  remember  telling  him  that  Imrie  was  more  than  a  match  for  him,    WiUiuor 
and  that  if  they  came  to  blows  Imrie  would  Idll  him.    I  cannot  swear    }4ovf  29 
that  I  never  said  so.  1891V. 

'  WiLUAM  MuLHOLaN D,  ffeHerui  patfolin  the  Edhdmrgk  PoKee  £tei- ' 
iiiskmetU^ — I  apprehended  the  pannel  and  his  ikther ;  charged  the  pannel 
with  having  stabbed  Imrie.  I  aslLed  if  he  had  done  it  with  a  knife,  he 
laid,  **  if  he  did,  it  was  in  his  own  defence,  and  he  would  do  it  to  him 
**  or  any  other  man,  who  forced  open  his  door  and  struck  him  in  his  own 
**  house.*  He  at  first  denied  having  a  shoemaker^s  knife.  I  searched  his 
person,  and  found  none.  I  asiced  where  the  knife  was  whic^  he  used  at 
his  work.  He  replied,  '<  find  that  knife.''  I  searched  the  house,  and 
found,  at  the  foot  of  the  bed,  an  old  shoemaker's  knife,  much  wonb  I 
did  not  take  it,  as  it  appeared  all  rusty,  and  seemed  to  have  lain  long 
there.    His  other  tools  were  found  in  his  father^s  pocket, — ^but  no  knife. 

The  Rev.  Abcribald  Bcjcbakan,  ehapiain  mthe  Beyal  Infirmaty^ 
proved  the  dedaratioa  of  the  deceased^  when  he  knew  himsdf  to  be  in 
a  dangerous  state,  though  he  had  not  been  tokl  that  he  was  dying.  It 
was  to  the  effect,  that  the  man  whom  he  went  to  find  &ult  with,  for 
abasing  his  sister-in-law,  had  stabbed  him.  The  witness  did  not  hear 
him  asked  whether  he  had  struck  the  man. 

.  BoBSKL  ShA'RPb,  j^riioiwr  m  lAtf  Tolbo6ikofIUluibiar^oBadkarjf€ 
cftutamlu — On  the  21st  of  October  last  Grace  (another  prisoner)  and  I 
asked  the  pannel  if  his  would  be  a  bad  case  ?  He  said  he  did  not  think  it, 
as  there  would  not  be  any  proof  against  him,  exciept  his  own  daughter. 
Grace  asked  him  if  he  did  the  deed  ?  He  said,  **  Tes.**  He  then  asked 
where  he  stabbed  him,  and  the  paanel  pouited  to  the  lower  part  of  his 
hdly,  and  said  he  pot  it  in  there.  I  #sked  what  he  had  done  with  the 
knife  ?  He  said  he  had  "  dangedT  it,  and  explained  that  by  that  he  meant 
he  bad  put  it  out  of  the  way,  so  that  they  would  never  get  it.  I  asked 
if  there  was  no  blood  upon  his  clothes  ?  He  said  not  a  drop ;  he  had 
taken  good  care  of  that. 

Crou^examined  6y  Craupubi).^  the  pammL — I.  have  been  in  jail 
Slope  21st  Jidy;-«  was  never  in  jail  before.  No  one  told  me  to  ask 
q[aestioiis  of  the  pannel.  One  Mercer,  a  prisoner,  heard  us  speaking  to 
Uie  pannel.  I  told  him  what  the  pannel  had  sdd,  and  I  afterwards  sent 
a  letter  to  the  Procarator^ Fiscal,  to  say  that  I  had  something  to  tell.  I 
not  expect  it  wo«ld4o  me  good  in  my  own  ease^  but  Mercer  told 
it  would. 

Jambs  Grace,  pfuener  in  the  Talboeth  qf  Edinburgh^  corroborated 
the  preceding  witness  in  every  particular. 

Alexander  Watson,  surgeon  in  the  Royal  Infirmary^  attended  the 
deceased  James  Imrie,  along  with  Professor  Turner,  who  is  sow  dead, 
and  signed  the  medwal  report  libelled  on. 
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No.  3.  EXCULPATORY  BVIDENCB. 

William 

^'^'^^s       Hugh  Donaldson  has  been  acquainted  with  the  pannel  since  the 
1836.     mouth  of  May.    Has  seen  him  didly  during  that  time,  and  never  saw 

him  the  worse  of  liquor,  except  on  the  day  libelled.    He  is  a  weli-be* 
Murder,  haved  and  very  industrious  man.     Imrie  was  a  tall,  very  powerful 

man. 

.  Mrs.  Magnauohton  knew  Imrie,  who  was  a  big  stout  man.    I  had 

words  with  him  on  one  occasion,  and  called  for  assistance. 
Peter  Divi^fs  knows  the  pannel,  who  worked  for  him  about  two* 

years.    He  is  an  industrious  well-behaved  man,  and  not  disposed  to  be 

quarrelsome. 

The  Lord  Advocate,  for  the  prosecution,  contended 
that  the  charge  of  murder  was  fully  established. 

Craufurd,  for  the  pannel,  answered. — ^Even  if  it 
were  satisfactorily  proved  that  the  deed  was  done  by  the 
pannel,  the  circumstances  are  not  such  as  to  constitute 
murder.  Even  the  intention  to  kill  does  not  always 
amount  to  this  offence.  For  a  woman  may  kill  her  ra- 
visher,  or  a  man  in  self-defence  may  deliberately  shoot  a 
highway  robber.  The  deceased  attacked  the  pannel  in 
his  own  house,  and  was  thus  guilty  of  hamesucken, 
(Blackstone,  Bpok  IV.  c.  16.  Hiune,  vol.  i.  p.  312 ;)  and 
homicide  is  justifiable,  when  done  in  prevention  of  a  crime. 
(Blackstone,  Book  IV.  c.  14.  Hale's  Pleas  of  the  Crown, 
Ed.  1800,  vol.  i.  p.  488.  Hume,  i.  221.)  And  if  not  justi- 
fiable, it  can  at  most  be  considered  culpable  homicide 
only,  and  not  murder.  (Symons,  30  August  1810. 
Hume,  i.  228.  Govan,  March  3  1710.  Alison,  i.  p. 
108.  East's  Pleas  of  the  Crown,  vol.  i.  p.  244.  Hale, 
vol.  i.  pp.  455,  466.) 

The  Lord  Justice  Clerk  charged  the  jury— ex- 
pressing a  clear  opinion  that  a  case  of  murder  was  esta- 
blished, but  informing  the  jury  that  they  might  compew 
tently  return  a  verdict  of  culpable  homicide. 

The  Jury,  by  a  great  plurality  of  voices,  found  the 
pannel  guilty  of  culpable  homicide. 

In  respect  of  whidi  verdict  of  Assize,  he  was  sentenced 
to  be  transported  beyond  seas,  for  the  period  of  fourteen 
years. 
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Aaamiit. 


Present,  Dec  14 

1835. 

The  Lord  Justice  Clerk. 
Lords  Mgadowbank,  Mackenzie. 

His  Majesty's  Advocate. — Lord  Advocate  Murray, — Shaw 

Stewart, 

against 

William  Fleet. — Sutherland. 

Assault  bt  a  Husband  ox  his  Wife. — Child's  option  to  give 
£viDENCK.— A  girl  between  twelve  and  thirteen  years  of  age  ten- 
dered as  a  witness  against  her  father,  but  withdrawn  after  argument 
that  she  had  option  to  decline. 

William  Fleet  was  charged  with  Assault,  more  espe-  no.  4. 
daily  when  committed  to  the  serious  injury  of  the  per-  ^pieet!" 
son,  the  great  effusion  of  blood,  and  danger  of  life»  and- 
more  especially  still,  when  committed  by  a  man  upon  his 
own  wife,  and  by  a  person  who  has  been  previously  con- 
victed of  the  said  crime. 

After  the  examination  of  the  panneVs  wife,  the  person 
assaulted,  his  daughter  Ann  Fleet,  between  twelve  and 
thirteen  years  of  age,  was  called  and  sworn  without  ob- 
jection. 

Sutherland,  for  the  pannel,  proposed  that  the  wit- 
ness should  be  informed  of  her  option  to  decline  giving 
evidence.* 


'  According  to  the  opinion  given  by  Mr.  Alison,  an  objection  ought 
to  have  been  taken  to  the  admissihility  of  the  witness ;  he  says,  (vol.  ii. 
p.  464,)  *'  A  child  within  the  years  of  pupillarity  is  inadmissible,  either 
**  for  or  against  its  parents  ;*' — and  (p.  465,)  *'  there  seems  no  ground 
*<  for  distinguishing  in  .this  matter  between  the  two  sexes,  and  as  in 
*<  Isabella  Blinkhorn's  case,  (Shaw,  No.  116.)  a  boy  of  twelve  years  and 
**  seven  months  was  rejected,  it  is  probable  that  fourteen  years  would 
*<  be  taken  as  the  boundary  of  the  inadmissible  age  in  both  sexes." 
The  present  case  may  perhaps  be  considered  an  authority  on  this  point, 
as  although  the  proposal  was  only  that  the  witness  should  have  her 
option,  she  was  withdrawn. 


L 
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Nbi  4L       After  argmuwit,  The  Lorb  Avvotssatb  (wttk  the  en- 
^'li^t!"  tire  concurrence  of  the  Court)  withdrew  the  witness. 
^i8M  ^       Five  other  witnesses  were  examined^  and  the  jury  un- 
animously found  the  pannel  guilty  as  libelled. 

In  respect  of  which  verdict  of  Assize,  he  was  senten- 
ced to  he  transported  beyond  seas,  for  the  period  of  seven 
years. 


AatmiJt. 


His  Majesty's  Advocate. — Lord  Advocate  Murray. — Shaw 

Stewart. 

AOAtNST 

Jambs  Grace. — Skand. 

Culpable  Homicide.— Conviotion  of  culpable  homicide  in  a  fiur 
fight    Sentence,  two  months  imprisonment. 

No.  6.  James  Grace  was  charged  with  Culpahle  Homicide,  in 
o'nM,  so  FAR  AS,  on  the  13th  of  July  1835,  within  the  King's 
1^6^.^'  Park,  near  Edinburgh,  and  on  or  near  to  the  west  side  of 

Arthur's  Seat  Hill,  and  to  the  eastward  of  Salisbury  Craig, 

HomUide.  he  did  meet  with  George  Baird,  &c.  for  the  wicked  and 
unlawful  purpose  of  fighting  with  him,  and  did  then  and 
there  accordingly  wickedly  and  feloniously  attack  and  as- 
sault, and  did  fight  with  the  said  George  Baird,  and  did 
strike  him  repeatedly  and  violently  on  the  head  and  face, 
and  other  parts  of  his  person,  by  which  he  was  mortally 
injured,  and  shortly  afterwards  expired  in  consequence 
of  said  injuries,  and  was  thus  culpably  killed  by  the  said 
James  Grace. 

The  pannel  pleaded  guilty. 

The  Lord  Advocate  admitted  that  the  injuries 
which  produced  the  death  of  the  deceased  were  received 
in  a  fair  fight,  in  which  the  parties  were  not  unequally 
matched.  The  pannel  had  already  been  imprisoned  for 
two  months. 
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In  respect  of  his  judicial  confession,  the  pannel  was  Na  s. 

sentenced  to  be  imprisoned  in  the  gaol  of  Edinbur^  finr  a^, 

the  period  of  two  calendar  monthft.  ^iras!^ 


GLASGOW  CIRCUIT. 

WinUr  1836. 


Culpable 
Uomicide. 


JUDGES. 

Lords  Macksnzib  and  Medwyn. 
His  Majesty's  Adtooatb. — Handynde* 

AGAINST 

Archibald  Robertson. — Shand. 

Rapb. — Flea  ofInsanity^ — Special  Verdict. — 1.  Plea  of  Insanity 

in  bar  of  trial  ovevruted. 
2.  Special  verdict  finding  penetration  proved  but  not  emission.    Case 

oertified* 

Archibald  Robertson  was  charged  with  Rape,  in  so    no.6. 
FA&  AS,  i^n  the  night  of  the  21st  or  morning  of  the  Ri,^rtMn, 
2Sd  of  October  18S5,  and  within  the  house  or  room  in  ^^^^^f 

'  Jan.  D 

Buchanan's  Land,  Green  Street  of  Calton  of  Glasgow,  ^^ss. 
then  occupied  by  Christian  Wright,  pirn-winder,  he  did  j^ 
wickedly  and  feloniously  attack  and  assault  the  said  Chris- 
tian Wright,  and  did  seize  hold  of  her  and  throw  her  upon 
a  bed,  and  raise  her  petticoats,  and  place  himself  upon  her 
body,  and  then  and  there  did  ravish  her,  and  had  carnal 
knowledge  of  her  person,  forcibly  and  against  her  will, 
notwithstanding  she  resisted  to  the  utmost  of  her  power, 
and  cried  for  assistance. 

Shand,  for  the  pannel,  objected  in  bar  of  trial,  that  he 
is  at  this  moment  insane,  and  therefore  unable  to  plead  to 
the  indictment. 
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No.  C. 
Archibald 
Robertson,  BVIDBNCE  IN  SUPPORT  OF  THIS  DEFBNCB. 

Glasj^ov, 

1836.         ^^'  Balm  ANNO,  medical  officer  in  the  Glasgow  Lunatic  Asylum.^^ 
■  The  pannel  has  been  repeatedly  a  patient  there.  I  considered  him  a  fit 

Rape,  person  for  confinement.  He  was  admitted  in  January  1826,  and  con- 
fined till  June,  when  he  was  dismissed  as  relieved,  but  re- admitted  in 
October  of  the  same  year,  and  kept  in  confinement  till  August  1827. 
He  was  again  sent  to  the  Asylum  in  April  1828,  but  afler  four  days 
dismissed  as  an  unfit  patient  When  he  came  in,  he  was  in  a  state  of 
maniac  irascibility — and  he  was  discharged  because  that  particular  fit 
was  considered  cured.  He  was  much  addicted  to  stealing.  When  he 
was  dismissed  the  first  time,  I  signed  a  report  to  the  effect,  that  he  was 
peaceable,  obedient,  and  serviceable,  but  incurably  infirm  in  regard  to 
intellect.  On  the  occasion  of  his  second  dismissal,  in  August  1827,  my 
report  states,  that  his  mind  is  still  flighty,  unsettled,  and  infirm,  but  free 
from  paroxysms  of  fury.  I  have  understood  that  he  was  in  a  state  of 
insanity  seven  years  before  I  first  saw  him,  and  that  it  originated  in  a 
stroke  of  palsy — and  that  he  attempted  to  hang  himself.  His  mother 
was  insane. 

Cross-examined  by  the  Court — I  have  not  seen  the  pannel  for  six 
years*  Cannot  say  that  he  is  now  in  such  a  state  of  imbecility  as  not 
to  be  a  fit  subject  for  trial.  When  sober  he  always  seemed  to  know 
perfectly  what  he  was  about — was  as  much  rogue  as  fool.  I  did  not 
consider  him  accountable  in  a  high  degree.  But  I  did  more  than  once 
order  him  to  be  punished  for  thefl,  by  having  his  hands  tied  behind  his 
back.  I  would  not  have  done  so  had  I  not  thought  him  capable  of  un- 
derstanding it.  He  could  have  repelled  an  unjust  accusation  of  thefl — 
was  a  very  dexterous  thief.  Many  insane  persons  are  addicted  to  steal- 
ing. There  is  an  unmeaning  expression  in  the  pannel's  countenance. 
Dr.  CoRKiNDALB,  physician^  Glasgow. — I  visited  the  pannel  last 
week,  and  again  yesterday.  I  was  a  long  time  with  him,  and  asked 
him  questions  relative  to  his  trial.  His  mind  is  weak,  but  quite  capa- 
ble of  understanding  what  he  is  about,  so  far  as  this  trial  is  concerned. 
I  conversed  a  good  deal  with  him  yesterday.  He  knew  the  crime  with 
which  he  was  charged,  and  the  plea  which  was  to  be  urged.  Talked  of 
some  circumstances  in  the  case  as  r^arding  his  breeches,  which  he 
said  had  been  taken  off  to  be  washed.  I  do  not  know  that  he  was 
capable  of  instructing  his  counsel ;  but  he  could  give  an  intelligent 
account  of  any  circumstance  in  which  he  had  been  engaged.  He  de- 
nied having  been  in  the  asylum  or  the  poor's  house, — but  under- 
stood the  question  perfectly.  He  spurned  very  violently  the  idea  of 
insanity  being  pleaded  as  his  defence.  It  was  said  that  if  he  acknow- 
ledged himself  to  be  mad,  he  would  get  off  altogether ;  but  he  would 
not  admit  that  he  had  ever  been  deranged.  It  is  a  common  symptom 
of  insanity  to  deny  having  ever  been  insane.    But  I  would  not  infer  ti 
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man  to  be  mad  becaoae  he  denies  being  so.  *  Nothing  iiras  said  as  to     No.  6. 
the  eflTect  of  his  pleading  insanity,  as  leading  to  his  being  kept  in  con<-  i^|i,ertsoit 
finement.    I  have  heard  Dr.  Balmanao's  evidence.     The  fact  of  the  Glasgow, 
pannel  having  been  in  an  asylum  does  not  alter  my  opinion  that  he  is      153,.^ 

in  a  fit  state  for  trial.    The  state  of  his  mind  would  avail  more,  as  a  de-  ^ 

fence  for  acts  of  violence,  than  as  founding  a  plea  in  bar  of  trial.  Rape^ 

Donald  Brows,  Jailar, — The  conduct  of  the  pannel  has  been  diffe- 
rent from  that  of  the  other  prisoners.  He  told  me  he  had  destroyed 
fats  indictment.  I  think  him  deficient  in  hb  mind,  and  his  weakness  is 
on  the  increase.  He  is  a  good  deal  sillier  now,  than  when  committed 
to  gaol* 

Shand,  for  the  pannel,  argued  tbat  the  fact  of  his 
insanity  being  such  as  to  render  him  unfit  for  trial  was 
established,  but  proposed  that  if  the  Court  had  any  doubt 
upon  the  point,  they  should  grant  an  order  for  a  further 
investigation. 

Handyside,  for  the  prosecution,  answered.-r— The  evi- 
dence led  does  not  warrant  such  an  application. 

The  Court  having  considered  the  evidence  led  in  sup- 
port of  the  defence,  found  it  not  proved  that  the  pannel  is 
at  present  in  an  insane  state  of  mind,  therefore  repelled 
the  defence,  and  allowed  the  trial  to  proceed. 

The  pannel  pleaded  not  guilty,  and  special  defences 
were  lodged  to  the  effect,  1.  That  if  he  had  carnal  con- 
nection with  Christian  Wright,  it  was  done  with  her  will, 
and  the  said  Christian  Wright  is  a  person  of  loose  charac- 
ter ;  and,  S.  That  the  pannel  was,  at  the  time  when  the 
offence  is  alleged  to  have  been  committed,  in  a  state  of 
mental  alienation. 

EVIDENCE  FOR  THE  PROSECUTION. 

William  Baird,  ehrk  in  the  Skerif-Cier^s  Offiee,  Glasgow,  proved 
the  paonel*s  declaration. 

William  Hart,  writer  in  GUug&w,  corroborated  the  preceding 
witness.  Observed  a  slight  appearance  of  imbecility  in  the  pannel,  al- 
though he  answered,  the  questions  put  willingly,  and  seemed  to  under- 
stand them. 

Christian  Wright,  pim-'winder,  rending  in  JBuehanan*e  Land^ 
Green  Street  of  CaUoHm — I  have  for  some  time  wound  pirns  for  the 
pannel.  1  lived  alone.  He  oocasionany  came  about. the  house,  and 
got  his  victoals  there,  for  some  time  previous  to  October  last*    He  did 

C 
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Na  6.     not  sl^ep  in  my  houBe.    One  night  in  October  Insl,  I  had  niRde  tea  for 

^^1^^^  him  abottt  eleven  o'clock.    About  twelve  I  bid  him  go  away,  which  he 

Glasgow/  refused  to  do,  and. laid  himself  on  the  bed«     His  clotfaeii  were  then  on. 

Jan.  6     He  asked  me  to  come  in  to  him ;  I  refused.    He  took  off  his  trowsersy 
'      which  were  dirty,  and  he  had  another  pair  in  the  house.    He  wSs  the 

Rape,  ^orse  of  drink,  and  appeared  to  have  fiiUen.  I  made  towards  the  door. 
He  did  not  put  on  the  other  pair  of  trowsers,  which  were  lying  beside 
him.  He  lifted  his  shirt  and  exhibited  his  person.  As  I  made  towards 
the  door,  he  made  a  catch  at  me,  and  tried  to  bolt  the  door,  but  the  bolt 
did  not  go  in.  I  screamed  out.  He  drew  me  into  the  bed,  which  is 
near  the  door — ^got  above  me,  on  the  top  of  the  clothes.  I  continued 
to  cry  for  assistance,  and  struggled  with  him  as  much  as  ray  strength 
admitted.  I  am  not  very  strong*  He  put  his  hand  on  my  mouth, 
lifted  up  my  clothes^  I  found  hb  naked  person  near  mine,  and  him 
between  my  legs.  I  cannot  say  I  was  much  hurt,  or  that  an  entry  was 
made  into  my  body,  1  was  so  confosed.  I  cannot  say  he  moved  up  and 
down.  I  felt  something  enter  my  private  parts.  He  was  struggling 
with  me.  Cannot  say  he  was  lying  still.  My  strength  was  overcome. 
I  resisted  as  much  as  I  ooald.  He  was  about  fifteen  ininotes  on  the 
bed,  but  not  above  m^  aU  the  time*  I  fouud  him  too  strong  for  me. 
I  was  quite  in  his  power.  I  cannot  say  he  had  altogether  his  will 
of  me.  I  was  never  so  used  by  any  other  man.  Two  policemen 
came  in,  with  Robert  Buchanan  and  Mrs.  Gollan,  two  of  the  neigh- 
bours. He  was  still  above  me,  and  they  took  him  off.  I  heard  them 
coming  up  the  stair,  and  was  scteamin^.  The  pannel  did  not  bear 
them  till  they  came  in.  The  next  day  I  saw  two  spots  of  blood 
on  my  shift.  I  had  worn  it  three  days.  I  had  seen  no  blood  on 
it  before  the  attack  made  on  me  by  the  pannel.  The  penetration  of 
my  body  was  against  my  will,  and  was  by  his  private  member.  He 
did  not  remain  there  any  time.  He  was  not  then  lying  stilL  His 
member  was  not  withdmwn  when  the  police  came  in.  I  felt  no  warm 
emission. 

CrosS' examined  by  SHANO,ybr  ike  panneL — I  have  known  the  pan- 
nel two  years  and  a  half — have  dressed  his  victuals,  and  washed  for  him 
during  a  part  of  that  time — we  have  eaten  our  meals  together  for 
weeks.  He  came  to  my  house  whenever  he  chose.  I  always  admitted 
htm.  I  had  heard  from  the  neighbours  that  he  was  in  my  house  before, 
on  the  evening  libelled  on,  and  was  then  the  worse  of  drink.  I  knew 
that  he  was  always  outrageous  when  in  liqoor.  When  he  came  back, 
I  noticed  some  dirt  on  his  trowsers,  and  said  I  wonld  syne  them,  if  he 
would  take  them  off.  My  clothes  were  not  torn.  I  did  not  cry  so 
loud  as  if  a  man  had  been  going  to  murder  me,  nor  I  dare  say  so  loud 
as  I  could  have  done.  •  I  knew  Mrs.  Gollan  was  not  in  bed.  I  had 
heard  of  the  pannel  being  at  one  time  in  a  mad-house.  He  had  once 
been  uncivil  to  me  about  two  ihonths  before—but  he  did  not  do  any 
thing  to  me  that  1  made  publie.    My  neighbours  came  in  on  that  oc- 
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OMioD*    Therd  vm  a  lights  camlle  in  the  rooiii^    On  aoother  occa-    No.  c. 
sioa  he  was  unoivil  to  mey  when  tbere  wu  no  light  except  that  of  the  ^^'^*^^ 
fir«»     Mrs.  Gollan  came  in  that  time  and  eaid^  <*  Christie,  you  would  Olavoi^*, ' 
**  be  the  better  of  a  light."    I  nerer  said  to  Mrs.  Gollan  that  I  was     •'*^^ 
with  child  to  the  pannel*    I  have  continaed  to  wash  his  clothes,  and  ^^^___^ 
take  them  to  him  in  jail.    I  am  doubtful  whether  I  would  now  allow     i^gp^ 
him  to  go  about  my  house  as  formerly.    I  never  said  at  the  jail  that  I 
was  the  pannel*s  sister.  I  cannot  say  whether,  if  the  neighbours  had  not 
come  in,  1  should  ever  have  mentioned  it  or  not.    I  wanted  them  to 
know  about  it,  else  I  would  not  have  called  for  assistance. 

jBy  Handysids,  for  the  pfosecutioiu^^l  wanted  two  or  three  days 
of  my  monthly  courses. 

JB^  ihe  Cbicrt— I  cried  loud,  enough  to  alarm  the  neighbours — ^had 
no  desire  to  do  more.  I  cried  all  the  time  till  the  police  came— named 
the  neighbours,  and  called  for  them  to  come  and  help  me.  When 
they  did  not  come,  I  put  my  trust  in  the  Almighty. 

Elizabeth  Campbkll  or  Gollan — residing  in  ihe  mme  stotr,  and 
nexidoor  io  ike  kut  wiiness, — Heard  Wright*s  cries  for  assistance — 
went  down  stairs,  and  awoke  Robert  Buchanan,  who  went  for  the  po- 
lieei  They  all  went  into  Wright's  house  together.  Found  the  pannel 
m  bed,  with  Wright  on.  the  top  of  her,  and  apparently  forcing  her. 

Croe^'^xagMined  by  Shand,  for  the  panneL — Had  heard  struggling 
in  Wright  8  house  some  weeks  before.  Went  in  after  it  was  over — 
found  Wright  and  the  pannel  there.  There  was  no  light  except  that 
of  the  fire.  Wright's  hair  was  disordered,  and  the  bed  tossed  and  turn* 
bled,  as  if  they  had  been  lying  on  it — bade  Wright  come  into  her  bouse 
till  the  pannel  went  away.  She  did  so ;  but  in  two  roinotes  returned 
to  her  own  house.  Wright  and  the  pannel  took  their  meals  together, 
and  were  like  man  and  wife  for  the  meat  part  of  iL  Never  saw  any 
appearance  of  criminal  intimacy.  Wright  appeared  dull  for  two  or 
three  days  after  the  attack,  and  said  she  wished  she  might  not  be  in 
the  fiimily  way.  Has  seen  the  pannel  behave  outrageously.  He  was 
very  disturbing  when  he  got  spirits* 

Bjf  Handysidb,  for  ihe  proeecuHon. — ^Wright  was  a  quiet  good 
neighbour.  Her  foar  of  being  with  child  arose  from  the  panneFs  con- 
nection with  her  on  this  occasion^  Never  saw  any  other  man  going 
about  her  house. 

RoBBBT  Buchanan,  jDOffumsr  tit  Queen  JSkreei  of  CaUon. — Christian 
Wright  has  been  eight  or  nine  years  my  tenant.  She  is  an  honest  in* 
dostrious  woman,  weakly  in  mind,  but  a  well-^neaning  creature.  On 
the  night  libelled  I  was  awoke  by  Mrs.  GoUan»  who  UM  me  **  Arehy  was 
**  forcing  Christie.**  I  got  two  polioemen,  and  we  all  went  up  stairs, 
where  we  found  the  pannel  in  the  act  of  coition  with  Wright-i-whicb  I 
am  convinced  was  involuntary  on  her  part  He  did  not  desist  till  I 
straek  him  with  a  stick  behind. 

Croe9<xamfml  by  Shand,^  ihe  pannel. — The  pannel  was  gene* 
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No.  n,     rally  considered  not  right  in  his  senses,  and  was  reported  to  have  been' 

Archiiiald  |q  im  asylum.     I  have  put  him  twice  in  the  police<K>fl[ice,  for  attacking 

Glas^ms' me.     When  in  liquor,  he  was  as  furious  as  a  madman.    The  neighbours 

Jan.  6    thought  his  intimacy  with  Wright  extraordinary  and  improper.    1  have 

before  seen  him  there  as  late  at  night,   and  also  early  in  the  morning. 

«  The  neighbours  often  spoke  to  me  of  the  indecency  of  the  intimacy  ; 

and  Christian  Wright's  sister  did  so  once. 

J5y  the  Court — The  pannel  had  been  drinking  that  night.  He 
seemed  in  a  great  rage  at  being  meddled  with,  and  babbled  a  great  deal. 

JSjf  a  Juryman. — I  have  often  seen  the  pannel  going  about  Wright's 
house,  at  one  o'clock  in  the  morning.  I  have  reproved  her  for  it.  She 
said  she  could  not  get  him  away,  and  that  he  must  live  somewhere.  It 
is  usual  for  weavers  to  go  late  and  early  for  their  pirns. 

William  Donaldson, /lo/tce  waichmany — was  called  by  the  last  wit* 
ness,  at  about  ten  minutes  to  one  o'clock  on  the  morning  of  the  2^d 
October.  Corroborated  him,  as  to  the  state  iu  which  they  found  the 
pannel  and  Wright. 

David  Cunninghams,  turgeon  in  CaUon — examined  Wright. — On' 
her  private  parts,  towards  the  lower  part  of  the  vo^'mi,  there  was  a 
small  inflamed  spot,  which  seemed  recently  inflicted.  The  hymen  was 
shrivelled  up,  and  there  was  sufficient  space  for  the  admission  of  an  or- 
dinary male  organ.  WVight  said  it  was  her  conviction,  that  the  pannel 
had  had  connection  with  her. 

Crosg-examined  by  Shand,  for  the  panneL — Knows  no  cause  for 
the  spot,  except  external  violence.     It  excludes  the  idea  of  consent  on ' 
the  part  of  the  woman. 

James  Cohkinoale,  M.  D.  corroborated  the  preceding  witness. 

The  pannel  hi  his  declaration  admitted  having  been  apprehended  by' 
the  police  in  W^right*s  house  on  the  night  libelled,  but  denied  that  he 
had,  or  ever  proposed  to  have,  carnal  connection  with  her. 


EXCULPATORY  BVIDKNCB. 

Robert  Gollan,  gUam-loom  dresser^  rending  next  door  to  Christian 
Wright. — Has  seen  the  pannel  about  Wright's  house  at  all  hours,  and' 
as  early  as  betwixt  six  and  seven  in  the  morning.     Their  conduct  was 
spoken  of,  as  not  being  correct  in  unmarried  persons. 

Mrs.  Salmond,  residing  in  the  same  flat  with  Christian  Wright^  but 
not  in  the  samepassage^ — can  hear  if  there  is  any  very  loud  disturbance  in 
Wright's  house.  On  the  night  libelled,  heard  no  cries  or  noise,  before 
Mr.  Buchanan  came  up  with  the  police. 

Cross-examined  by  HANDYSiDE.ybr  ^prosecution W^as  in  bed,  and 

asleep. 

Dr.  Balm  anno  repeated  the  evidence  given  in  'support  of  the  pre- 
liminary plea,  and  added,  tliat  indulgence  in  spirits  excited  the  pannel 


Rmpa. 
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to  a  great  degree,  and  if  taken  to  a  great  extent,  be  would  not  know     ]^^^.  g, 
what  be  was  doing.  Archibald 

William  Brown — bas  had  costody  of  madmen  in  the  poor's  house,  018^'^^*' 
for  many  years.     The  pannel  was  twice  under  bis  charge,  and  both     Jan.  6 
times  broke  away.    He  was  sometimes  insane,  and  sometimes  lucid.    In      ^^^* 
lucid  intervals  be  was  quite  calm,  and  rather  imbecile.     Never  saw  bim~ 
under  the  effects  of  liquor. 

Campbell  Lbckib. — The  pannel  has  been  several  times  in  the  Cal- 
ton  police  office.  After  be  was  apprehended  on  the  22d  October,  was 
offered  food,  but  refused  it,  saying  be  had  plenty  beside  him,  though  in 
&ct  there  was  none.  He  pointed  as  if  to  food,  and  toked  witness  if  he 
did  not  see  it.  Witness  bas  known  pannel  since  1803.  Was  bb  pay- 
sergeant  in  the  Lanarkshire  militia  for  several  years.  After  having 
been  panished  in  the  militia,  he  was  considered  deranged,  particularly 
when  in  Uquor. 

John  Brown*— bas  bad  charge  of  the  pannel  in  jail.  A  woman  brought 
linens  to  him,  who  said  she  was  his  sister.  That  woman  was  the  first 
or  second  witness  examined  to  day.  She  said  she  wound  pirns  for  the 
panneL  The  pannel  has  behaved  civilly,  but  I  always  considered  him 
rather  silly,  and  that  be  bad  something  peculiar  in  his  manner. 

The  Counsel  on  both  sides  having  addressed  the  Jury, 
Lord  Mackenzie  summed  up  the  evidence.  The  jury  re- 
turned the  following  verdict : 

**  The  Jury  unanimously  find  that  the  pannel  had  car- 
"*  nal  connection,  as  libelled,  with  Christian  Wright,  for- 
"  cibly  and  against  her  will,  by  penetration  of  her  private 
^  parts ;  but  find,  that  it  is  not  proved  that  actual  emis- 
^  sion  followed  penetration ;  and  in  respect  of  the  pan- 
*'  nel's  previous  insanity  and  imbecility  of  mind,  recom- 
"  mend  him  to  mercy." 

In  respect  of  the  specialty  of  which  verdict,  the  Lords 
Mackenzie  and  Medwyn  certified  the  same  to  the  High 
Court  of  Justiciary,  to  consider  whether  any,  or  what  pun- 
ishment should  follow  thereon.' 


'  For  the  proceedings  against  the  pannel  before  the  High  Court,  see 
No,  22. 


S2      REPORTS  OF  CASES  BEFORE  THE  HIGH  COURT 


No.?. 

Robert 

Tweed  i«, 

Uliwgow,  His  Majesty's  Advocate. — Handytide, 


Jail  7 


Rape. 


AGAINST 

Robert  Tweedie. — A,  M*NeilL — Danaldgon- 

Rape. — Circumstances  in  which  the  clearest  evidence  from  the  injured 
party  was  insufficient  to  convict,  in  consequence  of  her  delay  in 
communicating  the  outrage. 

Robert  Tweedie  was  charged  with  Rape,  in  so  fa& 
AS,  on  the  12th  day  of  September  1835,  in  or  near  a 
peat-hag,  situated  on  or  near  to  the  farm  of  Easter  Croft- 
hill,  lying  in  the  parish  of  Camwath  and  county  of  Lan- 
;ark,  then  occupieid  by  James  Muir  senior,  and  James 
Muir  junior,  aod  whidi  peat4iag  is  situated  at  a  distaiiee 
of  160  paces  or  thereby  from  the  nearest  part  of  the  road 
leading  from  Eastside  Wood  to  Aucfaingray,  and  350 
paces  or  thereby  from  the  house  of  the  said  farm  of  Easter 
Crofthill,  he  did  wickedly  and  feloniously  attack  and  as- 
sault Margaret  Russell,  herd  or  servant  at  the  said  farm 
of  Easter  Crofthill,  and  did  seize  hold  of  her,  and  did 
throw  her  down  upon  the  ground,  and  did  raise  her  petti- 
coats, and  did  lie  upon  her,  and  did  ravish  her,  and  have 
carnal  knowledge  of  her  person,  forcibly  and  against  her 
will,  notwithstanding  she  resisted  to  the  utmost  of  her 
power. 

Tlie  pannel  pleaded  not  guilty. 


EVIDENCE  FOR  Ttffi  PaOSECUTlON. 

Margaret  Russell,  herd  or  servant  to  James  Muir^  farmer  at 
Easter  CrcflkiUfarm^  15  years  t^age, — The  pannel  was  a  plonghnian 
in  the  same  farm.  I  remember  one  day  in  September,  the  pannel  was 
cutting  rushes ;  I  was  herding  the  cattle  near  the  peat  moss.  There  was 
a  heavy  shower  of  rain.  The  pannel  bid  me  come  into  the  peat  moss, 
and  he  would  shelter  me  from  the  nun.  I  went ;  he  caught  hold  of  me, 
and  said,  if  he  had  John  Wilson  there,  "  he  would  gar  him  sort  me."    I 
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lio  not  remember  wh^it  more  he  said.    He  laid  me  down — ^took  down  bis    j^o.  7. 
elotbes — got  aboTe  me ;  I  tried  to  get  away — don't  mind  what  I  did,  as    Robert 
it  is  a  good  wl^le  since — cannot  mind  what  we  both  said.    I  minded  a  gWow' 
good  while  after,  bat  cannot  mind  now.    I  cried  out  pretty  loud,  and     •'&"•  7 
more  than  once  tried  to  get  away,  but  could  not     He  held  me  down-—  * 

said  something  to  me  when  he  was  above  me,  but  I  cannot  mind  what  it  » 
was.  I  was  then  crying  oat  He  forced  me.  His  private  member  entered 
my  body.  I  was  crying  at  this  time,  *'  both  greeting  and  crying  words." 
1  cannot  mind  how  long  he  was  in  my  body.  I  felt  pain.  He  moved 
his  body  up  and  down.  I  do  not  mind  whether  I  felt  anything  warm 
eome  from  him  or  not  He  rose  up  himself.  I  do  not  know  whether 
be  had  his  will  of  me  or  not  All  this  was  done  against  my  will,  and 
by  force.  I  resitted  to  the  utmost  of  my  power.  I  was  bleeding  when 
be  went  away  from  me.  The  blood  stained  my  shift  There  was  no 
blood  on  it  before.  After  the  pannel  left  me,  I  went  to  look  after  my 
beasts.  It  was  then  about  four  o'clock.  I  did  not  go  home  to  Grofthili 
till  about  half-past  dght  The  pain  I  felt  lasted  some  days.  My  mistress, 
Mrs.  Muir,  is  the  pannel's  aunt  The  other  servants  in  tiie  house  were 
May  Tweedie,  Mary  Brown,  John  Wilson,  and  the  pannel.  May 
Tweedie  is  the  pennefs  sister,  and  Wlbonis  a  cionsin.  My  friends 
Kved  in  Glasgow.  I  told  May  Tweedie  wliat  happened,  either  that 
night,  or  on  Sunday  morning,  I  cannot  mind  which.  I  cannot  mind 
what  I  said,  but  I  am  sure  I  said  it  was  against  my  will.  I  think  I  told 
it  next  to  Margaret  Muir,  and  she  advised  me  to  tell  her  mother.  I 
think  this  was  on  the  Tuesday  afternoon,'  but  am  not  quite  certain.  I 
told  Mrs.  Muir  that  night,  and  Mr.  Muir  on  the  Wednesday  meaning 
belbre  breakfast  After  I  had  told  lum,  I  saw  him  speaking  to  the  pannel 
at  some  dbtance.  After  this  the  pannd  offered  me  money,  not  to  speak 
about  it  I  did  not  take  the  money.  He  was  "  greeting*'  when  he 
offered  it  to  me.  He  left  the  farm.  1  told  Mrs.  Ross  and  her  daughter 
on  the  Wednesday.  They  live  at  seme  distance.  I  had  bad  my  courses 
three  weeks  before,  and  had  then  on  a  different  shift.  I  think  I  told 
Mary  Brown  what  had  happened.  She  just  laughed.  No  other  man 
ever  did  the  same  to  me.  The  pannel  never  tried  to  do  the  same  be- 
fore. He  never  put  his  hands  up  my  petticoats  before.  He  never 
made  love  to  me,  but  he  laughed  like  the  rest  I  knew  that  he  was  a 
married  man. 

Cross-examined  by  M^Nkill,  for  the  jMHUief.—- Before  I  entered  Mr. 
Mulcts  service,  I  was  three  years  with  Mr.  Ross.  He  .and  his  family 
live  two  miles  from  Crofthill.  Befbre  I  was  with  them,  I  staid  half-a-year 
with  my  uncle,  in  the  Grey  Horse  Tavern,  in  the  Saltmarket,  Glasgow. 
When  I  was  in  the  peat  hag,  they  could  not  have  healrd  my  cries  at 
Crofthill.  I  was  <*  a  dainty  wee  while"  in  the  hag  with  the  pannel,  be* 
fore  be  began  to  meddle  with  me— ^ad  some  talk  with  him,  but  do  not 
mind  wbsit  iras  said.  Before  I  went  to  Crofthill  that  evening,  1  went  to 
Mrs.  Webster's  houie,  which  is  rather  more  than  two  minutes  walk  from 
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No.  1.     the  peat  bag.    Mrs.  Webster  is  Mrs.  Mair^s  dangfater.    I  canntyt  ssy 

Fweedie  ^^^  ^^^^  ^  ^^^^  ^^^^ — '^^  ^"  ^°^  ^"^  keeping  my  eye  on  tbe  beasts. 

Lilasgov,  I  thinlc  I  bad  Mrs.  Webster's  child  in  my  arms.    I  was  playing  with  it. 
1^      Do  not  mind  whether  I  was  laughing  and  singing  in  Mrs.  Webster's,  or 
what  I  said  there.    I  did  not  tell  Mrs.  Webster  what  the  pannel  bad 

Rape.  ^^°^  ^^  °^^ — ^^'^  ^^  ^y  courses  had  come  back.  She  asked,  if  that 
was  the  case,  why  was  I  barefooted.  I  said  they  had  come  on  mnce  I 
came  out  After  I  went  home  I  foddered  the  cattle,  and  helped  Mary 
Brown  and  May  Tweedie  to  milk  the  cows.  I  did  not  sing  that  night. 
After  milking  the  cows,  I  went  into  the  house,  and  had  my  supper,  and 
then  went  to  bed.  Mary  Brown  and  May  Tweedie  slept  with  me. 
I  do  not  recollect  complaining  to  May  Tweedie,  that  I  feared  I  should 
be  with  child.  I  never  told  May  Tweedie  not  to  tell  this  to  any  one. 
When  I  told  her  on  Saturday  night  or  Sunday  what  the  pannel  had 
done  to  me,  I  think  I  said  he  had  forced  me.  I  saw  tbe  pannel  on 
the  Sunday,  and  on  the  Monday.  Either  on  Monday  or  Tuesday  I 
was  shearing  with  him,  and  he  blamed  roe  for  being  a  bad  shearer. 
I  cannot  mind  why  I  told  Mrs.  Webster  my  courses  had  come  on.  I 
did  not  like  to  speak  about  what  the  pannel  had  done.  I  did  not 
know  what  the  blood  arose  from ;  did  not  shew  my  shift  to  Mrs.  Webster. 
Mrs.  Webster  put  no  questions  about  my  courses.  I  do  not  know  why 
I  said  any  thing  about  them ;  did  not  know  if  any  person  might  see  any 
thing  about  me.  I  thought  my  courses  had  come  on  sooner  than  usual ; 
did  not  wish  to  speak  about  the  pannel.  I  did  not  know  that  he  could 
be  punbhed  for  it ;  had  never  heard  any  thing  about  such  a  thing  before. 
I  told  May  Tweedie,  because  I  could  use  greater  freedom  with  her 
than  with  Mrs.  Webster.  I  told  Mrs.  Webster  afterwards,  just  to  see 
what  she  would  say,  and  also  because,  if  the  pannel  continued  to  meddle 
with  me,  I  could  not  stay  about  tbe  place. 

Margaret  Muir,  or  Webster,  residing  at  OldMili,  Croft  Hill, — 
One  rainy  Saturday  afternoon,  Russel  came  into  my  house  about  four 
o'clock.  Said  she  was  very  cold ;  went  towards  the  fire.  Said  she  was 
unwell ;  and  I  asked  why  she  was  barefooted.  I  thought  she  alluded 
to  her  courses  being  upon  her.  She  continued  a  good  while  in  my  house; 
kept  my  child  till  my  husband  came  home.  She  went  in  and  out,  and 
looked  after  the  cattle ;  did  not  appear  cast  down ;  I  saw  no  difi*erence 
in  her  from  usual.  She  was  laughing,  and  making  sport  with  the 
child.  She  said  nothing  then  about  the  pannel.  On  the  Tuesday  after- 
noon she  began  speaking  of  him.  Said  he  had  yoked  upon  her.  I 
asked  had  he  struck  her  ?  She  said  no.  Had  he  kissed  her  ?  More 
than  that  I  asked  had  he  forced  her?  She  said  yes.  She  told  me 
it  had  taken  place  on  the  Saturday,  before  she  came  into  my  house, 
and  that  she  had  resisted  as  long  as  she  was  able. 

Cross-examined  by  McNeill,  Jot  the  pannel. — I  have  been  quite  on 
good  terms  with  Russell.  She  is  a  very  merry  girl,  free  enough  in  her 
manners;  but  I  never  saw  her  beside  a  man.    I  never  either  heard  or 
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Mw  aDy  thing  bad  about  the  paonel  before.  I  saw  nothing  on  the  No.  7. 
Saturday  night  about  Russell's  appearance  or  clothes,  to  make  me  sup-  3^^*^':^, 
poee  she  had  been  struggling  with  a  man.  Glasgow/ 

Jan.  7 


The  Advocate  Depute  here  intimated  his  intention. 


1830. 


of  giving  up  the  case.  ^^' 

The  C!ourt  concurred  in  the  propriety  of  this  proceed- 
ing, expressing,  at  the  same  time,  a  decided  opinion,  that 
no  suspicion  was  thrown  on  the  veracity  of  the  principal 
witness. 

The  Jury  unanimously  returned  a  verdict  of  "  not 
proven." 

In  respect  of  which  verdict  of  Assize,  the  pannel  was 
assoilzied  simpUciteTy  and  dismissed  from  the  bar. 


H18  Majesty's  Advocate. — Handynde.  Jmi.  s 

183G. 

AOAIM8T 

« 

Benjamin  Fender. — MUne. 

Declaration. — Witness. — Forgery  and  Uttering. — 1.  Objection 
of  discrepancy,  in  the  date  of  the  panneFs  declaration,  between  the 
record  and  service-copy  of  an  indictment  sustained,  after  the  Jury 

was  sworn. 

2.  A  witness  may  be  compelled  to  answer  a  question  affecting  his 
.   mercantile  credit,  if  involving  no  moral  guilt. . 

3.  Incompetent  to  examine  a  witness  as  to  an  opinion  expressed  by  a 
third  party,  of  his  having  been  guilty  of  perjury. 

4.  Circumsunces  under  which  delivery  of  a  forged  bill  to  the  teller  of 
a  country  bank,  to  be  discounted,  was  held  to  constitute  uttering  to 
the  bank  agent. 

Benjamin  Pender  was  charged  with  Forgery,  "  more    no.  a 
•*  particularly  the  fraudulently  and  feloniously  forging,  ^Pendw," 

fabricating  and  counterfeiting,  or  causing  or  procuring  Q^qw. 

to  be  forged,  fabricated  and  counterfeited,  any  bill  or  Forgery. 

note  for  the  payment  of  money,  or  the  subscription  of  any      ^"^ 
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Nfx.  8.    '*  person  or  persons,  real  or  fictitious,  as  drawer,  accepter 

p^idSi'^  "  or  indorser  of  any  bill  or  note  for  the  payment  of  money, 

^jfaTa '  **  ^  ^^^^  *^®  fraudulently  and  feloniously  using  and  utter- 

1836.  «  ing  as  genuine,  any  bill  or  note  for  the  payment  of  mo- 
forgery,  "  "^^^  ^^^^  ^^^  false,  forged,  fabricated  or  counterfeited 

^^      "  subscription  thereon,  of  any  person  or  persons,  real  or 

"  fictitious,  as  drawer,  accepter  or  indorser,  knowing  the 

**  same  to  be  false,  forged,  fabricated  or  counterfeited. 
The  pannel  pleaded  not  guilty. 

1.  After  the  jury  was  sworn, 

Milne  objected  to  the  production  of  the  pannel's  first 
declaration,  that  it  is  stated  in  the  service-copy  of  the  in- 
dictment to  be  dated  the  21st  of  August  1835,  whereas 
that  offered  to  be  produced  is  dated  the  SIst 

The  Advocate-Depute,  at  the  suggestion  of  the 
Court,  abandoned  the  declaration.^ 

3.  During  the  examination  of  the  individual  whose 
name  the  libel  stated  to  have  been  forged  as  accepter  of 
the  bill, 

Milne,  for  the  pannel,  proposed,  with  a  view  of  prov- 
ing the  inducements  which  he  had  to  declare  his  signa- 
ture a  forgery,  to  ask  the  witness  whether  he  was  not  in 
embarrassed  circumstances. 

Handyside,  for  the  prosecution,  objected  to  the  ques- 
tion, as  unfair  and  injurious  to  the  credit  of  the  witness. 

The  Court  repelled  the  objection,  and  ruled  that  the 
pannel  might  be  compelled  to  answer  the  question,  inas- 
much as  it  involved  no  moral  guilt. 

8.  Milne  proposed  to  ask  another  witness,  whether  he 
had  been  present  during  the  Judge's  charge  on  a  late  jury 
trial,  and  whether  he  had  heard  Lord  Meadowbank,  the  pre- 

*  The  opinion  indicated  by  the  learned  judges  seems  to  have  been 
given,  without  sufficient  reference  to  the  principle  laid  down  in  the  case 
of  Ellen  Hughes,  Aberdeen,  Autumn  1824,  Alison  2.  p.  322,  and  con- 
firmed by  the  High  Court  in  the  case  of  William  Wright,  November 
23, 1835.  Ante  No.  3.  p.  6,  according  to  which,  this  objection  was  not 
competent,  after  the  jury  was  sworn.' 
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siding  judge,  express  himself  to  the  effect,  that  he  (the  wit-    No.  a. 
ness)  had,  on  that  trial,  sworn  to  what  he  knew  to  be  ^!^^ 

i&lse.  Olaiigojr, 

The  quiestion   was  found  incompetent,   and  the  wit-    ^^^• 
ness  being  asked  whether,  on  the  occasion  of  the  trial  re-'^^^^ 
ferred  to,  he  did  swear  what  he  knew  to  be  false,  answer-     ^^ 
ed  in  the  negative. 

4.  The  libel  on  the  chai^  of  uttering,  bore,  "  and  this 
"  you  did,  by  delivering  the  same  to  Alexander  Galloway, 
^  agent  at  Airdrie  for  the  said  National  Bank,  as  a  true 
**  and  genuine  bill  and  note,  for  the  purpose  of  being  dis- 
"  counted ;  and  which  he  did  discount,  and  handed  over 
"  the  vatoe  to  you  in  cash."  It  was  proved  in  evidence, 
that  the  bill  wds  given  by  the  paonel  to  John  Sommerville, 
teller  in  the  Airdrie  Bank*  aad  by  him  handed  over  to 
GaUoway,  who  was  in  ^  Bank  at  the  time,  and  that  the 
cash  was  handed  over  to  the  pannel  by  Sommerville. 

MiJLNE,  &r  the  pannd»  contended  that  this  was  not  a  suf- 
ficiMt  tttterang  to  QaUoway. 

The  Court  held  the  coiMirary,  md  the  Jury,  ui;ider  their 
direction,  returned  a  unaniixious  verdict,  finding  thje  pannel 
guilty  as  libelled. 

In  respect  of  which  verdict  of  Assize,  he  was  sentenced 
to  be  transported  beyond  iseas,  for  the  whole  period  of  his 
natttir&lli&. 


His  Majesty's  Advocate. — Handyside. 

AGAINST 

IPeiTek  SMi^H-r-'Stqtii^. 

Citation.— Criminal    Letters. — Theft    bx    Housebreaking 

CiKCOMSTANTiAL  EVIDENCE — 1.  The  executioD  of  citation  against 

a  pamiel,  if  produced  in  answer  to  his  denial  that  he  was  regularly 
cited,  must  be  corrects 
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Jan.  9    2.  Not  Decessary  that  the  ezecutioii  of  citation  specify,  or  even  refer 
,    183G.         ^Q  (h^  aggravations  charged. 

S.  Objections  to  criminal  letters,  that  in  the  service-copy  certain  im- 
portant words  were  written  on  erasures,  and  not  authenticated  by 
any  signature,  and  that  in  the  original  letters  the  date  was  written  in 
a  different  hand  from  the  body  of  the  letters,  repelled. 

4.  Aggravation  of  house-breaking  irrelevantly  laid. 

5.  Crime  of  thef^,  by  opening  lockfast  places,  proved  by  circumstantial 
evidence. 

No.0.    Peter  Smith  was  charged  on  criminal   letters,  with 
^^l^    the  crime  of  theft,  especially  when  committed  by  means 
Glasgow.  Qf  housebreaking,  and  by  opening  lockfast  places. 


Thfift    Ac 

'  SwiNTON,  for  the  pannel,  denied  that  he  had  been  pro-: 

perly  cited ;  and  on  the  execution  of  citation  being  pro- 
duced, he  objected  that  it  bore,  that  the  pannel  had  been 
cited  to  answer  to  a  charge  of  theft,  whereas  the  trial  with 
which  he  is  now  threatened,  is  one  for  theft,  aggravated 
by  having  been  committed  by  means  of  housebreaking,  and 
by  opening  lockfast  places.  Although  it  is  not  necessary 
that  the  execution  should  specify  the  aggravations,  or  even 
refer  to  them,  this  is  only  dispensed  with,  on  condition  that 
it  contains  a  general  reference  to  the  indictment  (Alison,  ii« 
p.  240.) 

Handyside,  for  the  prosecution,  answered. — 1.  As  nei- 
ther outlawry  nor  the  forfeiture  of  a  bond  of  caution  is  mo-» 
ved  for,  it  was  not  necessary  to  produce  the  execution  of  ci- 
tation; and,  2.  It  is  not  necessary  that  the  execution  should 
specify  aggravations,  or  even  allude  to  them,  though  this 
is  usually  done. 

The  Court  found,  that  although  the  Public  Prosecutor 
was  not  bound  to  produce  the  execution  in  this  case,  but 
might  have  proved  citation  by  the  oath  of  the  messenger, 
yet  he  having  done  so,  the  execution  must  be  complete ; 
but  repelled  the  objection,  on  the  ground  that  the  crime  in 
the  libel  is  the  same  as  in  the  execution,  and  that  it  is  not 
necessary  to  refer  to  aggravations. 

The  Criminal  Letters  were  then  read,  bearing,  that  the 
pannel, 
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^  Did,  late  on  the  8d  or  early  on  tbe  4th  day  of  Jaly  1885,  wickedly,    No.  9. 
•*  forcibly,  and  feloniously  break  into  and  enter  the  house  or  premises     f^]^^ 
**  sitoated  at  or  near  Port  Dundas,  in  the  neighbourhood  of  Glasgow,  Glaago«v 
"  then  and  now  or  lately  occupied  as  a  foundry,  under  the  name  of  the     •^*^-  ,*•* 
**  Eagle  Foundry,  by  James  Edington,  founder  there,  by  opening  the ' 


'*  door  or  doors  of  the  said  house  or  premisses,  and  of  various  rooms  and  i«),eft   &c. 

**  inner  apartments  within  the  said  house  or  premises,  and  by  opening 

**  the  lid  or  lids  of  various  desks,  and  the  door  or  doors  of  various 

**  presses  or  other  lockfast  places  of  keeping,  within  the  said  rooms  and 

'*  inner  apartments;  the  said  doors  of  rooms  and  inner  apartments,  the 

**  said  lids  of  desks,  and  the  said  doors  of  presses  being  at  the  time,  all 

**  and  each,  or  one  or  more  of  them,  properly  secured  and  lockfast :  And 

'<  more  particularly,  the  said  Peter  Smith  did  wickedly,  forcibly,  and 

"  feloniously  break  into,  and  enter  an  outer  counting-house,  by  opening" 

«<  the  door  thereof;  and  also  an  inner  counting-house  adjoining  to,  and 

**  oommnnicating  with  the  said  outer  counting-house,  by  opening  the 

**  door  thereof;  and  also  an  inner  warehouse  adjoining  to,  and  communi- 

**  eating  with  the  said  outer  counting-house,  by  opening  the  door  thereof; 

"  and  also  an  outer  warehouse  adjoining  to,  and  communicating  with  the 

^  said  inner  warehouse,  by  opening  the  door  thereof;  each  of  the  said 

*  outer  counting-house,  inner  counting-house,  inner   warehouse,  and 

**  onter  warehouse,  being  a  part  of  the  foresaid  house  or  premises,  the 

^  said  doors  being,  at  the  time,  all  and  each,  or  one  or  more  of  them, 

(•  properly  secured  and  lockfast :   And  all  this,  the  said  Peter  Smith  did, 

*<  by  means  of  a  screw-driver  or  file,  or  tool  like  a  screw-driver,  or  some 

**  other  instrument  to  the  Prosecutor  unknown,  or  by  means  of  picklocks 

*<  or  false  keys,  or  by  means  of  the  true  keys  of  the  said  doors,  of  which 

**  the  said  Pete^  Smith  had  feloniously  possessed  himself  for  the  purpose, 

**  or  by  some  other  violent  and  felonious  means  to  the  Prosecutor  un- 

**  known :  And  having  thus  obtained  access  to  the  said  inner  counting- 

**  house,  the  said  Peter  Smith  did  then  and  there  wickedly  and  felon- 

**  iously  force  or  break  open,  by  means  of  a  screw-driver  or  file,  or  tool 

**  fike  a  screw-driver,  or  some  other  instrument  to  the  Prosecutor  un- 

**  known,  a  lockfast  desk,  and  a  lockfast  press,  or  other  place  of  keeping, 

**  within  the  said  inner  counting-house,  and  did  wickedly  steal,  and 

**  theftnously  carry  away  firom  the  said  desk,  fifty-eight  bank  or  bankers' 

**  notes  of  the  Glasgow  Bank,  or  of  some  other  bank  or  bankers  to  the 

*<  Prosecutor  unknown,  for  one  pound  or  twenty  shillings  each,  and  two 

**  pounds  or  thereby  in  silver  money  ;  and  from  the  said  press,  a  tallow 

**  candle,  or  a  piece  of  a  tallow  candle ;  all  the  property,  or  in  the  law- 

<'  ful  possession  of  the  said  James  Edington." 

SwiNTON,  for  the  pannel,  objected, 
1.  That  in  the  service-copy  of  the  Letters,  the  words 
•*  Kifig  of,"  at  the  commencement,  and  the  date  of  signet- 


Xbeft,  &c 
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No.  9.    tikig  at  the  clode,  lurere  irritten  on  erasdr^s,  and  not  attest- 

smilh,    ed  by  ariy  signature. 

^lalfT'       ^'  "^^^^  ^'^  *^®  original  Letters,  the  date  was  evidently 

18S6.    giied  in»  after  the  Letters  were  written,  and  in  a  different 

hand,  probably  that  of  the  clerk  by  whom  they  w^« 

signed. 

S.  That  besides  the  absurdity  of  libelling  the  act  of 
housebreaking  as  committed  '*  by  opening  the  door  or 
doors  of  the  said  house  or  premises,  and  of  various  roomB 
and  inner  apartments  within  the  said  house  or  preniises; 
^^  and  by  opening  the  Ud  or  lids  of  various  deshsj  and  the 
••  door  or  doors  of  variotis  presses,"*  &c.,  the  charge  of 
housebreaking  is  not  relevantly  laid,  inasmuch  as  there  ia 
no  statement  that  the  **  doors  of  the  said  house  or  premises' - 
were  locked. 

The  Court  repelled  the  two  first  objections.     In  con- 
sequence of  the  third,  the  Advocate  Depute  intimated  his 
intention,  to  pass  from  the  aggravation  of  housebreaking. 
The  pannel  pleaded  not  guilty. 

BVIDENCE  FOR  THE  PROSECUTION. 

James  Edington,  founder  at  the  Eagle  Foundry ^  and  residing 
there, — On  Friday  the  Sd  of  July,  about  eight  o'clock  in  the  evening,  I 
received  from  M'Nair,  my  clerk,  about  L.5B,  in  notes  of  the  Glasgow 
Bank,  and  some  silver.  He  shewed  me  the  money  in  the  outer  count- 
ing-house, and  brought  it  into  the  inner  counting-house,  and  there  gave 
it  to  me.  I  locked  it  into  a  desk.  The  next  morning,  after  breakfast^ 
I  found  the  desk  broken  open,  and  the  money  gone.  While  I  was  re- 
ceiving the  money,  one  of  the  workmen  came  in  on  some  trifling  mat- 
ter, and  was  desired  to  go  away.  I  believe  this  was  the  pannel.  It 
was  a  few  minutes  after  this,  that  M*Nair  brought  the  money  into  the 
inner  counting-house.  What  is  done  at  the  desk  is  seen  in  the  yard. 
At  two  o'clock  the  next  morning  I  heard  my  dogs  barking.  They  di- 
rected their  voice  first  towards  the  counting-house,  and  afterwards,  89 
I  thought,  towards  people  in  the  street.  The  pannel  required  to  be  at 
his  work  at  a  quarter  past  six  in  the  morning.  He  had  nothing  to  do  ear- 
lier. On  that  morning  he  was  not  at  work  at  the  usual  hour.  I  did 
not  see  him  till  he  was  sent  to  me  between  two  and  five  o'clock  that 
day.  A  press  in  the  inner  counting-house  had  been  broken  open,  and 
a  candle  which  had  been  taken  out  of  it,  was  found  lying  on  the  floor, 
bearing  marks  of  dirty  hands.  When  the  pannel  was  sent  to  me  that 
day,  I  asked  him  about  the  candle,  be  took  it  in  his  hand  contemptuously^ 
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and  tbrew  it  away.    If  a  peraon  was  in  my  ptemiaea  and  the  gate  lock-    jfo.  9. 
ed,  he  could  escape  over  the  houses^  and  through  the  fields  to  the  banks     P«t«r 
of  the  Canal.    I  remember  that  the  other  workmen  were  asked  to  work  oi^Jmr 
later  than  usual  on  the  evening  of  the  Sd  July,  but  the  pannel  was  not.    ^m.  8 
My  impression  the  next  SMrning  was,  that  the  theft  was  cooanitted  by      '^^ 
soaie  one  who  had  concealed  himself  in  the  outer  warefaoiMe,  beft)re  the  xheft* 
doors  were  locked.     The  door  from  the  yard  into  this  warehouse  has 
a  very  secure  lock,  and  could  not  be  brohen  from  without.      A  .door 
between  the  warehouse  and  the  aoter  counting-house  was  found  to  have 
been  broken,  as  if  by  a  sirong  ill-made  screw  driver.      I  afterwards 
saw  an  inatfuraeUt,  whisb  I  compared  with  my  eye.  and  it  seemed  to 
salt  the  marks  en  the  do^»    (IdetUifiu  the  icrew-driver  and  the  door 
libeikd  C9u)    The  mode  of  access  from  the  outer  to  the  inner  counting-' 
honae  was  by  a  key,  which  was  kept  in  a  place  which  all  the  people 
about  the  works  knew. 

Crou-eauxmined  by  Swinton,  for  the  pannel. — The  pannel  had  been 
four  years  in  my  service,  and  had  often  been  employed  confidentially 
at  night,  to  fire  a  certain  kiln.  He  had  on  such  occasions  the  whole  works 
in  his  power.  Out  of  one  hundred  apd  fifty  men  in  my  service,  he  was 
the  only  one  so  employed.     The  dogs  would  not  bark  at  him. 

GsoBOB  M'Nair,  chrk  to  the  last  tmlne^^.^— While  I  was  giving  the 
money  to  Mr.  Edingtoo  some  one  passed ;  I  think  it  was  the  pannel. 
He  went  into  the  inner  counting-house,  and  spoke  to  Mr.  Edington 
there.  The  sum  I  gave  him  was  L.80  and  some  silver,  all  of  which  he 
locked  into  the  desk.  Some  of  it  was  paid  away  that  night.  Mr. 
Edington  was  not  in  the  habit  of  keeping  much  money  in  his  desk. 
Aboot  eight  o'clock  the  next  morning  I  found  my  desk,  which  is  in  the 
outer  counting-  house,  forced,  but  there  was  nothing  valuable  in  it.  The 
door  was  open  between  the  outer  and  inner  counting-house.  But  as 
nothing  was  taken  from  my  desk  I  did  not  go  in.  The  screw-driver 
libelled  on,  was  brought  to  me  on  the  Monday  following  by  Duncan 
and  Charles  M*Rinlay,  two  of  the  workmen,  who  had  found  it  id  the 
yard. 

William  Brown,  Hof^Uaher  at  the  2^oiiiufry.-*-Locked  the  door  of 
the  warehoose,  about  half  past  seven  o'clock  on  the  evening  of  the  3d 
of  July,  and  left  the  key  in  the  inside ;  locked  also  the  door  between 
the  warehouse  and  the  outer  counting-house.  About  nine,  locked  the 
door  between  the  two  counting-houses,  and  hung  up  the  key  ;  and  lock- 
ed on  the  outside  a  side-door  leading  from  the  outer  counting-house  by 
a  wicket  into  the  yard,  and  gave  the  key  to  Littlejohn,  Mr.  Ediogton*s 
groom. 

Philip  Connolly,  moulder* — Went  to  the  works  with  two  boys 
named  Mackie,  before  three  on  the  morning  of  the  4th  of  July.  We 
used  to  enter  the  moulding  shop  where  we  worked,  by  a  window,  and 
remained  there  till  some  one  opened  the  door.  As  we  passed  the  gate 
of  the  yard  I  looked  through,  and  saw  a  man  coming  from  the  warehouse, 
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Nfv  &•     and  going  up  the  pen.    His  back  was  towards  me.    1  called  to  him  to 
f"!^,^     open  the  gate.  He  made  no  answer,  but  quickened  his  pace ;  must  have 

Glasgow,  heard  roe. 
Jnn.  8        Thomas  Mackie,  moulder. — Corroborated  the  last  witness. 

'  John  M*Clov,  moulder. — I  was  going  to  my  work  with  William 
Th«rc,  &C.  Wardropi  a  little  after  three  on  the  morning  of  the  4th  July,  and  saw  a 
man  coming  down  the  banks  of  the  Canal.  When  be  saw  us,  he  turned 
back.  I  said  to  Wardrop,  *<  there  is  one  of  our  chaps."  He  said  it 
was  not  one  of  them,  (meaning  not  one  of  the  moulders,)  but  one  of  the 
other  workmen  at  the  foundry.     This  man  was  the  panneL 

W^iLLiAM  Wardrop,  moulder. — Was  with  the  last  witness,  cor* 
roborated  him,  as  to  seeing  a  man  coming  running  forward,  and  after- 
wards turning  and  running  back.  I  looked  at  him ;  cannot  say  I  knew 
him — thought  it  was  one  of  our  workmen.  He  had  a  halt  in  his  walk. 
I  do  not  know  whether  the  pannel  has  such  a  halt  I  could  not  think  it 
was  the  pannel,  never  took  that  in  my  mind. 

Crosi-examined  by  Swinton. — I  thought  at  the  time  that  the  man 
we  saw  was  Archibald  Duncan — he  was  like  him  in  size.  I  was  ex- 
amined as  to  this,  when  suspicion  lighted  on  Duncan. 

Bi^  the  Court— I  did  not  tell  M'Cloy  that  I  thought  it  was  Dun- 
can.    Neither  did  he  say  that  he  thought  it  was  the  pannel. 

Archibald  Duncan. — moulder  aiihe  Eagle  /^otiiu/fy.-«Found  the 
screw-driver  libelled  on,  in  the  yard  on  the  4th  of  July,  at  a  place  which 
could  be  seen  by  a  person  looking  through  the  gate. 

Cross-examined  by  Swinton. — I  was  myself  suspected  of  the  theft, 
and  was  in  custody  concerning  it  I  have  since  left  Glasgow,  and  gone 
to  Liverpool.  I  was  once  in  Bridewell.  M*Kinlay,  who  was  with  me 
when  I  found  the  screw-driver,  is  now  at  Belfast  I  believe. 

Albxandbr  Cuninghamb,  smith  at  the  Eagle  Foundry. — About 
a  fortnight  before  the  Sd  of  July,  the  pannel  made  the  screw-driver 
libelled  on  at  my  forge. 

Cross-examined  by  Swinton. — The  pannel  used  my  (ire  to  make  alt 
his  tools.  Tools  of  that  kind  are  a  sort  of  common  property  in  the 
work.    I  never  saw  the  pannel  use  a  screw-driver. 

RoBBRT  Marshall,  iron-dresser  at  the  Eagle  Foundry. — I  know 
the  screw-driver  libelled  on.  The  handle  was  mine.  I  lost  tt  about 
eight  days  before  the  Sd  of  July,  and  discovered  that  the  pannel  had 
stolen  it  The  pannel  worked  near  me.  I  cannot  recoHect  when  he  . 
left  off  working  that  night,  but  I  think  he  had  given  over  at  sir 
o'clock. 

Peter  Gray,  iron-turner  at  the  Eagle  Foundry, — I  never  saw  the 
pannel  use  a  screw-driver.  The  proper  instrument  with  which  to  turn 
the  kind  of  screws  which  are  on  the  blocks  he  used,  is  a  key  which  fit9 
the  top  of  the  screw.  The  pannel  left  his  work  soon  after  six,  on  the 
evening  of  the  dd  of  July.  I  remember  a  remnrk  being  made  among 
Uie  workmen  next  day,  that  a  good  way  to  find  out  the  guilty  person, 
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woidd  be  to  ask  who  was  not  id  bed  that  night ;  on  whtch  the  pannel    i^o.  9. 
nid,  *^  That  will  not  do,  as  I  was  not  in  bed  myself.''  SmHh 

Cross-examined  hy  Swixton. — The  pannel  sometimes  used  in  his  Glasgow, 
work   wooden  blocks,  which  are  fastened  with  wooden  nails.     They     \mj^ 
would  1^  loose,  and  a  screw-driver  would  be  required  to  tighten  them. 


GsoROB  Cowan,  tron-Ziimer  at^  Eagle  Foundry. — The  marks  on  ihtft,  &c. 
the  door  libelled  on  correspond  with  the  screw-driver.     I  met  the  pan- 
nel in  the  warehouse,  between  three  and  six  o'clock  on  the  3(1  of  July. 
He  started  on  seeing  me,  and  turned  back. 

Cross-examined  hy  SwiNT0N.»-Thi9  was  a  place  to  which  all  the 
workmen  had  free  access* 

John  Littlbjobn,  yroom  to  Mr,  Edington. — Had  occasion  to  go 
into  the  outer  counting-house,  through  the  wicket  and  side  door,  to  see 
what  o'clock  it  was,  at  five  minutes  after  four  on  the  morning  of  the  4th 
of  July.  The  door  between  the  two  counting-houses  was  then  stand- 
ing half  open,  and  the  key  in  the  door.  I  locked  the  premises  again, 
and  gave  the  key  to  my  wife. 

Jean  Hepburn  or  Littlejohn,  wife  of  the  last  witness. — Received 
the  key  from  him,  and  gave  it  to  Thomas  Paulin,  carter,  who  is  since 
dead,  at  about  half  past  five. 

John  Baxter,  errand-boy  at  the  Eagle  Foundry, — At  a  quarter 
before  six,  found  Paulin  in  the  counting-house.  The  door  into  the  ware- 
house was  open.    Thomas  Thomson  came  in  about  the  same  time. 

Thomas  Thomson,  warehouse^keeper  eU  the  Eagle  Foundry.'^ 
Found  the  door  between  the  counting-house  and  the  warehouse  open, 
abo  the  outer  door  of  the  warehouse,  and  the  key  sticking  in  the  inside. 
I  law  no  marks  on  the  inner  door  at  that  time,  but  observed  them  after- 
wards,* and  found  they  corresponded  with  the  screw-driver  libelled  on. 
At  a  quarter  past  six  the  previous  evening,  I  met  the  pannel  in  the 
warehouse ;  he  said  he  was  going  to  see  Page,  a  fellow-workman.  I 
told  him  he  had  given  over  working,  and  he  turned  back. 

The  panners  declaration  was  then  read,  in  which  he  de- 
nied having  made,  or  possessed,  a  screw-driver  similar  to 
that  libelled  on.  He  stated  that,  by  the  desire  of  Mr.  £- 
dington,  he  had  remained  at  his  work  later  than  usual  on 
the  night  libelled,  and  that,  after  leaving  it,  he  had  gone 
by  appointment  to  meet  one  McDonald  a  carter,  after  which 
he  had  returned  home,  and  remained  there  with  his  brothers 
and  his  siBter*in>law  all  night. 

Anthony  Nish,  Mesenger  at  Arms. — Went  with  the  pannel  to  search 
for  a  carter  named  Macdonald ;  found  only  one  man  answering  the  de- 
scription, who  is  here  as  a  witness. 

D 
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No.  9.        Hand YSIDE,  for  the  prosecution,  argued,  that  the  crime 
Smith,   of  theft  by  opening  lockfast  places  was  fully  established 
^j'aTs'  against  the  pannel,  by  a  chain  of  circumstantial  evidence. 

'^^-  SwiNTON ,  for  the  pannel,  answered. — There  is  deficien- 
Theft,  &f.  cy  ^f  l^gal  proof.  The  chance  entry  of  the  pannel,  at  the 
time  when  the  money  was  received  by  Edington,  (even  if  it 
were  certainly  he)  proves  nothing.  He  did  not  see  the 
money  locked  up ;  and  the  thief,  whoever  he  was,  broke 
into  M'Nair*s  desk,  where  there  was  nothing  worth  taking. 
The  pannel  being  seen  in  the  warehouse  in  the  evening,  is 
equally  irrelevant  If  it  were  proved  that  he  was  on  the 
banks  of  the  Canal,  at  three  that  morning,  this  would  be 
important.  But  one  of  the  boys  thought  it  was  Duncan 
whom  they  saw;  and  accordingly  Duncan  stands  in  as 
suspicious  circumstances  as  the  pannel.  Then,  as  to  the 
screw-driver,  the  pannel  denies  having  had  it.  His  reason 
for  doing  so,  is  proved, — he  had  stolen  the  handle  from  a 
fellow-workman.  But  it  is  not  proved  to  have  been  the 
instrument  used  ;  and  if  it  were,  the  pannel  only  had  it 
eight  days  before,  and  it  may  have  been  foimd,  or  (as  was 
common  in  the  work)  stolen  from  him  by  Duncan^  to  whose 
possession  it  is  traced.  There  is  no  proof  who  the  man 
was,  whom  M^Cloy  saw  through  the  door,  or  that  he  was 
the  thief  at  all.  Then  there  is  only  the  panners  alleged 
statement,  that  he  was  not  in  bed  that  night,  and  his  decla- 
ration, in  which  he  states  that  he  was  at  home.  The 
Public  Prosecutor  might  have  contradicted  this,  by  the  evi- 
dence of  his  brothers  and  sister-in-law,  who  are  in  the  list 
of  his  witnesses.  He  has  not  done  so,  and  the  proof  being 
defective,  no  defence  of  alibi  was  necessary  on  the  part 
of  the  pannel,  and  none  was  lodged. 

Loud  Medwyn  charged  the  Jury,  who  returned  a  ver- 
dict, by  a  plurality  of  voices  finding  the  pannel  guilty  of 
theft,  aggravated  by  being  committed  by  opening  lockfast 
places. 

In  respect  of  which  verdict  of  Assize,  he  was  sentenced 
to  be  transported  beyond  seas,  for  the  period  of  seven 
years. 
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HIGH  COURT. 

Present,  Ke»»  '5 

1836'. 

The  Lord  Justice  Clerk. 

LoBDS  GiLLlBS,  MeADOWBANK,  MACKENZIE,  MoNCREIFF, 

Medwyn. 
John  Anderson,  Suspender. — Z>.  F.  Hope — M^NeilL 

AGAINST 

James  Stuart,  Respondent — Rutherfurd. — Mailland. 

JcTRiSDicTioN^— Police  Act,  7th  Geo.  IV.  c.  115. — 1.  The  Police  court 
not  competent  to  try  a  case  of  breach  of  trqs^  to  an  amount  exceed- 
ing L«  10. 

2.  The  complaint  and  conviction  must  bear,  that  the  subject  of  the 
charge  did  not  exceed  that  value. 

The  Suspender,  a  Gold  and  Silver  Smith  in  Edinburgh,   Na  lo. 
was  dted  before  the  Police  Court,  to  answer  to  a  complaint  ^°'**~" 
at  the  instance  of  the  Respondent,  as  Superintendent  of  ^^^^- 
Police,  •*  for  breach  of  trust,  in  so  far  as,  upon  the  8th  su»p.  and 
day  of  September  last,  or  one  or  other  of  the  days  of    ^^'^• 
that  month,  or  about  the  latter  end  of  August  last,  or 
the  beginning  of  the  month  of  October  last,  Mrs.  Har- 
**  riet  Furlong  or  Caddie  having,  within  the  shop  in  West 
'*  Register  Street  foresaid,  then  and  now  occupied  by  the 
^  said  John  Anderson,  delivered  to  the  said  John  Ander- 
**  son  a  topaz  stone,  for  the  purpose  of  his  setting  the  same 
**  along  with  other  stones  in  a  brooch  ;  the  said  John  An- 
**  derson  did,  time  and  place  aforesaid,  wickedly  and  felo- 
^  nioudy,  and  in  breach  of  the  trust  reposed  in  him,  sell 
^  or  otherwise  dispose  of  the  said  topaz  stone,  and  did 
^  apply  the  same  for  his  own  use,  and  did  substitute  in 
^  place  thereof  in  said  brooch  a  piece  of  glass  or  compo- 
**  sition  resembling  a  topaz  stone."      Evidence  was  led  in 
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No.  10.   support  of  the  charge,  and  sentence  was  pronounced  in  the 
Anderson  f^jU^^ing  tg^jng .  «  The  judge  finds  the  complaint  proved 

FeirVs   **  against  the  defender,  by  the  witnesses  before-named 

183C.     «  and  designed,  and  therefore  sentences  and  adjudges  the 

' T  "  said  defender,  to  pay  a  fine  of  L.  10  Sterling ;  and  grants 

^jii.Hp.  and  '        X    t/  WW. 

Adv.  «  warrant  to  commit  him  to  the  Tolbooth  of  Edinburgh, 
•*  until  said  sum  is  paid  ;  the  period  of  confinement  not  to 
**  exceed  twenty  days." 

Anderson  consigned  the  fine,  and  presented  to  the 
Court  a  bill  of  suspension  and  advocation,  on  the  ground 
that  the  Police  Act,  7th  Geo.  IV.  c.  115,  provides,  ({  11) 
"  That  in  all  cases  of  theft,  or  of  reset  of  theft,  or  of  false- 
"  hood,  fraud,  and  wilful  imposition,  which  shall  be  tried 
in  the  said  Police  court,  the  complaint,  and  the  convic- 
tion following  thereon,  shall  bear  that  the  sum  of  money^ 
or  the  value  of  the  article  or  articles  stolen,  resetted,  or 
obtained  by  falsehood,  fraud,  and  wilful  imposition,  did 
not  exceed  L.  10  Sterling ;"  and  that,  in  the  present  case, 
neither  the  complaint,  nor  the  conviction,  bears  that  the  va- 
lue of  the  article,  of  which  the  suspender  is  allege^  to  have 
defrauded  Mrs.  Caddie,  did  not  exceed  L.  10. 

It  was  answered  for  Stuart.— The  Police  Act,  8  Geo, 
IV.  c.  78,  §  66,  extended  the  jurisdiction  of  the  Police 
court,  to  any  criminal  act  committed  within  the  bounds 
of  police.  The  statute  7  Geo.  IV.  c.  115,  ^8,  excepts 
from  this  jurisdiction  the  4  Pleas  of  the  Crown,  stou- 
thrief — theft  by  housebreaking — housebreaking  with  in- 
tent to  steal — simple  theft  to  an  amount  exceeding  L.10 
— theft  by  opening  lockfast  places — ^theft  aggravated  by 
being  habit  and  repute  a  common  thief,  or  by  three  pre- 
vious convictions — ^reset  of  theft  to  an  amount  exceeding 
L.IO — reset  of  theft,  aggravated  by  three  previous  con- 
victions—^/l9^/200i/  fraud  and^  tviiful  iinposition^  to  an 
amount  exceeding  L.10,  and  various  other  offences.  This 
clause  of  the  statute  does  not  apply  to  bteach  of  trust, 
M'hich  is  a  distinct  nomen  juris,  in  regard  to  which,  the 
jurisdiction  of  the  Police  court  remains  as  originally  create 
ed  by  tlie  statute  3  Geo.   IV.  c.  78.      But  even  if  this 
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offence  could  be  included  under  *^  falsehood,  fraud,  and   Nh.  io. 

A      I 

wilfiil  imposition,*'  the  Police  court  has  ju/lsdiction,  be-      «. 
cause   the  value  of  the  topaz  was  proved  to  be  under  ^^^^^^ 
L.IO.     Again — the  provisions  in  the  11th  section  of  the     '^^^ 
statute,  being  restrictions  on  the  previous  and  ordinary  g„,p.  „,j 
jurisdiction  of  the  Police  court,  must  be  strictly  constru-    -^^*- 
ed ;  and  the  section  refers  solely  to  *'  cases  of  thefts  or 
qfjidsehoodf  frauds  and  wtl/ul  impositions^  and  the  value 
which  it  requires  to  be  specified  as  under  L.IO,  is  that  of 
'*  the  article  or  articles  stolen,  resetted,  or  obtained  by  false- 
hoody  fraud,  and  wilful  imposition.**     This  cannot  be  held 
to  include  the  crime  of  *^  breach  of  trust,**  which  is  a 
known  article  of  dittay,  in  the  criminal  law  of  Scotland, 
and  is  committed,  by  a  party  appropriating  to  his  own  use 
an  article  which  came  lawfully  into  his  possession. 

McNeill,  for  the  suspender,  pleaded. — Breach  of 
trust  must  be  included  under  the  words  ^^  falsehood^ 
frauds  and  wilfyl imposition^'  in  the  restrictions  placed 
upon  the  jurisdiction  of  the  Police  court  by  7th  Geo.  IV. 
c  115,  j  8,  else  that  court  would  be  competent  to  try 
cases  of  breach  of  trust,  to  any  amount  whatever.  The 
word  **  fraud**  in  the  statute  is  a  generic  term,  including 
breach  of  trust,  and  the  species  facti  here  might  have 
been  libelled  as  fraud. 

RUTHERFURD,  for  the  respondent,  answered. — ^AU  of- 
fences may  be  competently  tried  in  the  Police  court,  ex- 
cept those  specially  excepted.  The  exception  of  the  4 
Pleas  of  the  Crown,  &c.  proves  that  bigamy,  incest,  &c. 
are  competent  in  the  Police  court.  If  there  is  an  absurdity 
here,  it  is  in  the  statute.  Breach  of  trust,  to  any  amount, 
does  not  fall  within  the  exceptions.  It  is  a  distinct  nomen 
juris,  which  could  not  be  tried  under  an  indictment  for 
fraud.  But  even  if  it  could  be  included  under  that  term 
in  j  11,  the  word  **  shall*'  does  not  necessarily  make  the 
jurisdiction  conditional  upon  the  observance  of  the  forms 
there  presmbed. 

The  Dean  of  Faculty,  for  the  suspender,  replied. — 
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No.  10.    If  this  interpretation  of  the  statute  be  correct,  there  is  no 

"  r."°"  case  of  breach  of  trust,  however  important,  which  may 

FJb"i5  ^^*  ^^  *ried  by  a  single  judge,  in  the  Police  court     The 

1836.     provisions  of  J  11,  are  not  directory  only,  but  imperative. 

g„,p,  3„^  And  the  case  of  breach  of  trust  is  clearly  included.     For 

^^^*     the  crime  of  fraud  may  be  committed,  although  the  origin 

nal  acquisition  of  the  subject  was  not  fraudulent.     The 

species  Jhcti  in  this  case,  constitutes  exactly  what  would 

have  been  tried  under  the  old  Scots   Nomen  juris^ 

Falsehood. 

Lord  Gillies. — The  distinction  in  our  law  between 
breach  of  trust,  and  theft,  is  very  clear.  Not  so,  between 
breach  of  trust,  and  fraud.  It  is  evident,  that  if  breach  of 
trust  is  not  included  under  the  cases  provided  for  in  ^  8, 
then  it  must  be  held,  that  there  is  no  restriction,  as  to  the 
amount  to  which  this  offence  may  be  tried  in  the  Police 
court.  If  it  is  said  that  breach  of  trust  is  not  included 
under  "  falsehood,  fraud,  and  wilful  imposition  ;"  then  I 
say,  that  it  is  not  competent  to  the  Police  court  at  aiU. 
Then  the  provision  of  ^  11  is  express,  that  the  complaint 
must  bear,  that  the  value  of  the  article  does  not  exceed 
L.  10.  This  provision  was  not  complied  with.  I  am 
therefore  of  opinion,  that  we  must  suspend  the  judgment. 

Lord  Meadowbank. — I  concur.  The  statute  was 
intended  generally  to  exclude  "  graviora  deUcta^  and  the 
word  **  ohtainedy^  in  ^11,  must  be  adapted  to  the  case. 

Lord  Mackenzie. — The  subject  of  the  charge  was 
falsehood,  fraud,  and  wilful  imposition — all  three.  It 
might  be  called  breach  of  trust  in  the  complaint.  But 
this  does  not  alter  its  nature. 

Lord  Moncreiff. — I  cannot  agree  to  the  doctrine, 
that  every  crime,  not  excluded  by  the  statute,  is  competent 
to  the  Police  court.  Such  a  principle  would  give  the 
Police  magistrates  jurisdiction,  in  cases  of  high  treason, 
hamesucken,  incest,  bigamy,  sodomy,  &c.  I  concur  with 
Lord  Mackenzie,  as  to  the  nature  of  the  charge.  And  as 
to  the  provisions  of  J  11,  they  are  clearly  imperative.     In 


AND  CIRCUIT  COURTS  OF  JUSTICIARV.  39 

some  statutes,  the  word  "  shall"  is  directoiy  only.     But   Nm  lo. 
this  is  in  cases,  where  any  other  interpretation  would  ex-  '^"*'*"®" 
dude  previously  existing  jurisdictions.                                   |"»rt. 
Lord  Mebwyk. — ^I  concur  entirely  in  the  opinion,    i^^ 
that  breach  of  trust  is  included  under  falsehood.  •:; 

^^  Suip.  and 

The  LoRB  Jvsticr  Clerk. — Unless  we  hold  that    ^^^^ 
breach  of  trust  is  included  in  the  statute,   it  must  be 
considered  a  crime  sui  generis,  for  which  no  provision  is 
made. 

The  Court  accordingly  suspended  the  judgment,  with 
expenses. 

JoBv  AfACAMOasw,  S.S.C. — M'Kexzie  &  Macpaelaxe,  W.  S. Agentsi 


John  Bonnar,  Suspender. — M'-NeilL^^WiUon. 

AGAINST 

Jambs  Simpson,  Erskinb  Beveridgb,  /nd  James   Morris,   Re- 

spondenUi. — D»  F.  Hope. — Dects, 

Jurisdiction. — Witness. — Circumslanoes  under  which  Magistrates 
were  found  entitled  to  commit  to  gaol  a  witness  who  refused  to  be 
sworn. 

The  Suspender,  a  Wright  in  Dunfermline,  was  commit-    No.  11. 
ted  to  gaol  for  twenty-four  hours,  by  warrant  of  the  Re-  ^^'^ 
spondents,  Beveridge  and  Morris,  two  of  the  magistrates  of  ^p"|J^' 
that  burgh,  for  refusing  to  take  the  usual  oath,  as  a     *838- 
witness  in  the  Police  court.     He  presented  a  bill  of  sus-  g      ^^^ 
pension  and  liberation,  on  the  grounds  :  1.  That  he  was     ^»*»* 
not  regularly  cited  as  a  witness,  (having  been  only  verbally 
desired  to  attend  by  the  respondent  Simpson,  who  is  the 
superintendent  of  police) :  and,  2.  That  there  was  no  cause 
in  dependence,  in  which  the  interference  of  the  superin- 
tendent was  required. 

It  was  answered  for  the  respondents :  1.  The  sus- 
pender received  a  regular  verbal  citation,  according  to  the 
daily  practice  in  Police  courts ;  and,  2.  Even  if  he  had  not 
been  regularly  summoned,  having  actually  appeared  before 
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No.  11.  the  court,  aud  then  refused  to  take  the  usual  oath,  the 
^°""*'  magistrates  M''ere  justified  in  committing  him  to  gaol,  for 
fS!!T  contempt  of  their  authority. 

i«36.        Wilson,  for  the  suspender,  argued — that  the  superin- 
susp.  and  tendent  of  police  has  no  power  to  present  a  criminal  com- 
^^^'     plaint.     It  should  have  proceeded  at  the  instance  of  the 
procurator-fiscal.     In  the  absence  of  any  written  citation, 
.the  suspender  did  not  know,  in  what  matter  he  was  requir-* 
ed  to  appear.     And  the  cause  of  his  appearing  before  the 
court  at  all,  was,  that  in  his  absence  from  home,  his  bro- 
ther had  become  security  for  his  appearance. 
.  Deas,  for  the  respondents,  answered, — the  daily  prac- 
tice of  police  courts  is,  that  the  superintendent  is  pro- 
secutor. 

Lord  Meadowbank. — On  the  preliminary  point,  as 
to  whether  the  superintendent  of  police  possesses  the 
power  here  exercised,  there  can  be  no  doubt.  The  com- 
plaint contained  no  conclusion  for  punishment,  and  even 
in  precognitions,  magistrates  may  put  witnesses  on  oath. 
Are  your  Lordships  then  to  listen  to  a  complaint,  at  the  in- 
stance of  a  witness  who  appears  in  court,  and  after  the  ma- 
gistrates have  sustained  the  competency  of  the  cause  before 
them,  refuses  to  take  the  usual  oath  ?  I  know  of  no  case, 
in  which  a  witness  who  refuses  to  answer  in  court,  may 
not  be  committed  to  jail.  And  I  am  of  opinion,  that  the 
greatest  possible  evils  would  result,  from  sanctioning  any 
such  doctrine,  as  that  contended  for  by  the  suspender. 

Lord  Gillies. — ^I  am  of  the  same  opinion,  thotigh  I 
think  the  cass  would  have  been  different,  if  the  proceed- 
ings had  been  manifestly  irregular. 

Lord  Medwyn. — The  irregularity  of  the  proceedings 
were  not  stated  as  the  reason  why  the  suspender  refused 
to  take  the  oath. 

The  Lord  Justice  Clerk. — ^I  agree  entirely  with 
Lord  Meadowbank.  It  was  evidently  quite  competent  for 
the  magistrates  to  compel  the  suspender  to  answer  on  oath. 

The  Court  accordingly  refused  the  bill,  with  expenses. 

Adam  Wilson.  S.ti.C. — Douglas  aud  Graham^  W.  S.— Agents. 
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No.  IZ 
Davilin 


Charles  Davilin,  Suspeuder. — P.Robertson — J.Anderson,  Jeffrer 

March' 12 
AGAINST  1886. 


William  Jeffrey,  Respondent. — SoL  Gen.  Cuninghame, — Shaw    Suip.  and 

Stewart 

Suspension  AND  Liberation. — Police  Act. — A  warrant  suspended, 
under  which  a  person  had  been  committed  to  Bridewell,  in  respect  it 
had  been  proved,  that  he  was  brought  to  the  Police  office,  charged 
with  certain  offences. 

The  Suspender  was  apprehended  by  the  Police  in  Pais- 
ley, on  the  25th  June  1835,  brought  before  the  Respon- 
dent, and  committed  to  Bridewell  in  virtue  of  the  follow- 
ing warrant : 

**  Sif  WiUiam  Jeffrey ^  Esq.  one  of  the  Magisiraies  ofPaisky.^^ 
**  Whereas  it  has  been  proved  to  my  aatisikction,  that  Charles  Davilin, 
'*  present  prisoner  in  the  Police-office  of  the  burgh  of  Paisley,  was 
^  brought  to  the  office  upon  the  evening  of  Thursday,  the  25th  day 
**  of  June  current,  charged  with  being  found  prowling  about  the 
^  quay  under  suspicious  circumstances ;  and  farther,  that  he  b  habit 
*'  and  repute  a  loose  character,  and  an  assodate  of  such,  within  the 
"  town  of  Paisley,  and  follows  no  lawful  employment 

''  Herefore  1  do  hereby  sentence  and  adjudge  the  said  Charles 
**  Davilin,  to  be  imprisoned  in  the  Bridewell  or  Correction-house  of 
**  Paisley,  there  to  be  detained  for  the  space  of  thirty  days  from  and 
**  after  thb  date,  and  to  be  kept  at  hard  labour,  subject  to  the  rules 
**  and  regulations  of  the  house ;  and  grant  warrant  to  officers  of  court 
**  and  their  assistants,  and  others  whom  it  may  concern,  for  appre- 
**  bending,  committing,  and  detaining  the  said  Charles  Davilin,  ac- 
**  oordingly,  and  decern.  Given  under  my  hand,  at  Paisley,  this 
**  twenty-sixth  day  of  June,  1835  years. 

(Signed)  ««  Wm.  Jeffrey." 

Davilin  presented  a  bill  of  suspension  and  liberation, 
on  the  following  grounds : 

1st,  Because  there  was  no  prosecutor,  and  it  is  an  esta- 
blished principle  of  law,  that  no  person  is  bound  to  answer 
to  any  charge,  without  knowing  who  is  his  accuser,  and 
being  brought  face  to  face  with  him.  2d,  Because  there 
was  no  trial,  nor  judgment.  All  that  the  record  finds  proved 
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Na  13.   is,  that  the  suspender  was  brought  into  the  office  im  the 

^11  *"  preceding  evening,  charged  with  certain  acts,  but  it  is  not 

Maroh^i2  ^^^  alleged  that  the  charge  was  proved.      Sd,  Because 

1836.    what  the  suspender  was  said  to  have  been  charged  with, 

suip.  and  when  brought  to  the  Police-office,  did  not  amount  to  an 

i^>b-     offence,  or  warrant  pimishment 

It  was  answered  for  Jeffrey, — ^that  the  manner  in  which 
the  suspender  had  been  charged,  and  committed  to  prison, 
was  the  same  with  that  followed  daily  in  Paisley,  since  the 
Police  act  was  passed  in  1806.  The  act  prescribed  no 
particular  process,  and  it  was  enough  that  the  charge  was 
made  verbaUt/,  by  the  acting  police-officers,  as  has  been 
usually  done,  and  that  the  accused  was  committed  on  the 
written  warrant  of  the  magistrate.  The  90th  section  of 
the  police  act  applies  to  the  charge  against  the  suspender, 
which  was  substantially  that  of  vagrancy,  and  idling 
about  the  streets,  without  lawful  employment.  That 
clause  is  in  the  following  terms : 

"  And  be  it  enacted,  that  it  shall  and  may  be  lawful  to  the  said 
**  bailies  within  the  burgh,  and  to  the  justices  within  the  suburbs,  to 
commit  idlers^  vagabonds^  public  and  sturdy  beggars,  and  all  per- 
sons who  have  no  settled  place  of  residence,  or  follow  no  lawful  em^ 
ploymenty  to  the  said  Bridewell  or  work-house,  to  be  kept  at  hard 
'<  labour  for  a  period  not  exceeding  three  months,  for  every  offence." 

The  suspender  having  been  found  prowling  about  the 
quay  on  the  25th  June,  was  apprehended,  and  convicted 
of  being  an  idle  vagrant,  by  the  oaths  of  two  police  offi- 
cers, and  committed  to  Bridewell  on  the  warrant  com- 
plained of. 

.Robertson,  for  the  suspender,  pleaded, — The  warrant 
complained  of  is  altogether  unprecedented.  There  was 
no  accuser — no  trial — no  crime — no  judgment — nothing 
that  was  intelligible,  except  a  sentence. 

The  Solicitor-General,  for  the  respondent,  an- 
swered.— ^Even  if  the  first  part  of  the  warrant  cannot  be 
sustained — the  latter  part,  finding  that  the  suspender  was 
habit  and  repute  a  loose  character,  and  followed  no  law- 
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fill  employment,  will  stand.     This  part  of  the  warrant  is  No.  12. 
connected,  not  with  the  word  '*  charged,**  but  with  the     'v!^**^ 
word  **  proved."     And  by  the  Police  act  the  bailies  are  M^''h^2 
not  only  entitled,  but  it  is  their  duty,  to  commit  persons    ^^^ 
who  "  follow  no  lawful  employment,"  to  Bridewell,  for  a"j^JZ7^ 
period  not  exceeding  three  months.  This  was  proved  of  the     ^'^ 
suspender,  to  the  satisfaction  of  the  sitting  magistrate;  and 
a  hypercritical  construction  must  not  be  put  on  the  terms 
of  proceedings  in  Police  courts. 

Lord  Mackenzie. — It  appears  to  me  that  the  true 
way  of  construing  the  words,  is  to  connect  the  sentence, 
"^  that  he  is  habit  and  repute,"  &c.  with  the  word  charged^ 
and  not  with  the  word  proved.  Then  there  is  nothing 
set  forth  as  the  ground  of  sentence,  but  that  the  suspend- 
er was  brought  to  the  office,  charged  with  something.  I 
think,  without  going  any  farther,  that  the  warrant  is  ille» 
gaL 

Lord  Gillies. — »I  do  not  think  it  is  necessary  to  go  any 
farther.  A  sentence  of  thirty  days'  imprisonment  to  be 
pronounced  against  the  suspender,  merely  because  it  was 
proved,  that  he  was  brought  to  the  office  charged  with 
something,  is  most  extraordinary.  The  warrant  is  gross- 
ly illegal. 

Lord  Medwyn. — I  have  no  doubt  that  it  was  neces- 
sary, that  there  should  have  been  a  trial  and  conviction,  be- 
fore sentence  was  pronounced ;  but  I  doubt  how  far  it  was 
necessary,  under  the  Police  act,  to  have  any  prosecutor. 

Lord  Meadowbank. — I  am  clearly  of  opinion^  that  an 
accuser  was  absolutely  necessary.  The  whole  proceed- 
ings, however,  were  fundamentally  illegal. 

Lord  Moncreiff  and  the  Loud  Justice  Clerk 
having  expressed  their  concurrence,  the  Court  unanimous- 
ly passed  the  bill,  and  suspended  the  judgment,  with  ex- 
penses. 

CuAKLEs  F18UE11,  S.  S.  C- James  Adam,  M^  S.—Agents. 
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Nik  13. 

Ruhken,  &o 

r. 
Alexander, 

Feb.  15     William  Ranken.  James  Sangster  Senior,  and  Jambs  Sangster 


183«. 


Suip.  and 
Lib. 


Junior,  Suspenders. — Nieares, 


AGAtNST 


William  Alexander,  ReBpondent — McNeill. — Colguhaun. 

Justice  op  Peace  Court. — 1.  Circumstances  in  which  a  Bill  of  Sus- 
pension was  refused. 

2.  A  sentence  in  a  Justice  of  Peace  Court  good,  though  ouly  signed  by 
one  Justice  as  Preses. 

3.  The  record  need  not  bear,  in  regard  to  each  witness,  that  be  was 
sworn. 

The  Suspenders,  with  one  Mathew,  were  cited  before 
the  Justices  of  the  Peace  Court  for  the  county  of  Aber- 
deen, at  the  instance  of  the  Respondent,  as  Procurator 
Fiscal  to  the  Justices  of  Peace  in  the'  Deer  district,  on  a 
charge  of  assault,  especially  when  committed  to  the  effu- 
sion of  blood. 

The  conclusions  of  the  complaint  were  for  punishment, 
'*  by  fine  or  imprisonment,  as  to  your  honours  shall  seem 
meet." 

The  complaint  was  heard  before  five  Justices,  at  a 
court  held  at  Old  Deer,  on  the  3d  of  August  1835,  where 
a  proof  was  allowed  and  led  on  the  part  of  the  respondent. 
The  procurator  for  the  suspenders  declined  offering  proof, 
and  stated,  on  the  part  of  the  two  Sangsters,  that  the 
other  defenders,  Mathew  and  Ranken,  were  the  parties  to 
whose  evidence  they  trusted  for  their  exculpation.  The 
following  was  the  sentence  pronounced :  — 

'  **  The  Justices  having  consiidered  the  complaint,  defences,  proof  and 
**  production,  and  heard  parties :  Find  the  complaint  proven .  against 
**  the  said  James  Sangster  senior,  James  Sangster  junior,  and  William 
«*  Ranken.  Therefore  fine  and  amerciate  them  in  the  following  sums, 
**  viz.  The  said  James  Sangster  senior,  L.  2  sterling — ^the  said  James 
«<  Sangster  junior,  in  L.  1  sterlings  and  the  said  William  Ranken  in 
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**  L.1  sterling,  and  appoint  the  said  several  fines  to  be  pud  to  the  trea-    No.  13. 
"  surer  of  the  kirk-session  of  New  Deer,  for  behoof  of  the  poor,  when  R*nkeii,&c 
**  recovered  by  the  complainer;  also  find  the  said  James  Sangster  ^^l^^n'nder. 
**  senior,  James  Sangster  junior,  and  William  Ranken,  conjunctly  and   ^«^-  *^ 
**  severally,  liable  in  expenses ;  Modify  the  same  to  the  sum  of  L.4. 12s.  . 


*^  sterling,  besides  the  expense  of  extract ;  and  in  case  said  fines  and  ex«  g^  ^^ 
^^penses  and  dues  of  extract,  being  L.I.  178.  6d.  sterling,  be  not  paid  Liib. 
•*  within  ten  days  from  thb  date,  grant  warrant  to  constables  of  court 
**  to  search  for,  seize,  and  apprehend  the  person  of  each,  so  failing  to 
**  make  payment  of  the  sums  and  expenses  for  which  they  have  been 
**  found  so  liable,  and  commit  him  or  them,  prisoner  or  prisoners,  to  the 
"jail  of  Aberdeen,  therein  to  be  detained  till  he  or  they  make  payment 
**  of  said  sums,  but  not  to  be  detained  for  a  longer  period  than  one 
**  calendar  month :  Find  the  libel  not  proven  against  William  Matbew, 
**  and  therefore  assoilzie  him :  but  as  he  was  with  the  party  who  com- 
**  mitted  the  assault,  find  him  not  entitled  to  any  expenses,  and  decern. 

(Signed)  ^  Jamks  Ferguson,  P." 

The  Suspenders  were  charged  to  make  payment  of  the 
sums  decerned  for,  and  in  respect  of  their  having  failed 
to  do  80,  the  two  Sangsters  were  incarcerated.  They, 
along  with  Ranken,  presented  a  bill  of  suspension  and 
liberation. 
It  was  pleaded  for  tlie  suspenders : 

1.  Assault,  to  the  effusion  of  blood,  is  an  offence  of  too 
serious  a  nature,  to  be  tried  in  a  Justice  of  Peace  court, 
without  a  jury. 

2.  The  two  Sangsters  relied  for  their  defence  on  the 
evidence  of  the  other  defenders.  Although  there  is  no 
deliverance  of  the  Justices  on  this  point,  a  statement  of  it 
appears  on  the  record.  And  the  justices  were  bound  to 
separate  the  cases.  The  result  of  the  trial  as  to  Matbew 
proves  that  the  defenders  were  right. 

3.  The  conviction  is  signed  by  one  Justice  only,  where- 
as it  is  the  practice  for  all,  or  at  least  two,  to  si^n. — 
(Blair's  Scottish  Justices*  Manual,  p.  248.) 

4.  As  to  a  principal  witness,  the  record  does  not  bear, 
that  she  was  solemnly  sworn.  At  the  conclusion  of  her 
deposition,  (which  is  signed  by  one  of  the  Justices  on  the 
statement  that  she  could  not  write,)  are  the  words,  "  as 
she  shall  answer  to  God.''     There  is  hence  a  presumption 
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No.  13.   that  she  was  sworn,  but  no  statement  to  that  effect,  which 
^"^"°'**  there  is  in  regard  to  every  other  witness. — (Thomas  Pur- 
-^^^"^J^"  ves,  Shaw's  Justiciary  Cases,  No.  184.) 
1836.         1 1  was  answered  for  the  respondent : 
j.^^    ^^      1.  The  aggravation  "  to  the  effusion  of  blood,"  does 
^ib.     not  make  the  court  incompetent,  as  the  spilling  of  a  few 
drops  of  blood  does  not  necessarily  pre-suppose  a  serious 
assault. 

2.  The  proposal  to  examine  the  other  defenders  came 
at  the  end  of  the  cause,  after  they  had  heard  the  whole 
evidence.  If  the  suspenders  (Sangsters)  considered  the 
evidence  of  Mathew  and  Ranken  necessary  for  their  de- 
fence, they  ought  to  have  moved  to  have  the  trials  sepa- 
rated. 

8.  The  Justice  who  signed  the  sentence,  did  so  as  Pre- 
868,  adding  after  his  name  the  letter  P,  as  is  the  in- 
variable practice,  in  Justice  of  the  Peace  courts.  If  the 
principle  contended  for,  on  the  authority  of  Mr  Blair,  were 
well  founded,  the  act  of  two  justices  would  be  as  little  the 
act  of  the  whole,  as  the  act  of  one ;  and  it  would  be  neces- 
sary, in  order  to  give  validity  to  a  sentence,  that  it  should 
be  signed  by  the  whole  bench,  though  that  bench  should 
consist  of  a  hundred  justices. 

4.  In  the  case  of  Purves,  (which  was  a  suspension  of  a 
judgmeint  of  the  Police  court,)  an  examination  was  made 
into  the  practice,  and  it  was  found  that  sometimes  the 
witnesses  were  not  sworn.  There  was,  therefore,  reason 
to  believe,  that  the  witness  had  not  been  sworn.  But  here 
the  presumption  is  the  other  way. 

The  Court  refused  the  bill,  with  expenses. 


GoBDOK  &  Barrojt,  W.  S. — H.  IxaLxs  &  Donald,  W.  S.«-Agents. 
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Preaent,  Feb,  22 

183G. 

The  Loud  Justice  Clerk. 
Lords  Gillies,   Meadow  bank. 

His  Majesty's  Advocate. — Sol.  Gen,  Cuninghame. — Innes. 

AGAINST 

Thomas  Wight — P.  Robertson, 

Horsb  Stealing. — ^Contradictory  Evidence. — Witness. — 1.  Cnr- 
eamstaoces  under  which^  from  tbe  contradictory  nature  of  the  evU 
deoce,  the  Public  Prosecutor  gave  up  the  case. 

2.  Incompetent  to  prove  general  imputations  against  the  character  of 
a  witness. 

Thomas  Wight  was  charged  with  Theft,  particularly  ^^'^^' 
horse  stealing,  in  so  far  as,  on  the  27th  January  18S6,  Wighu 
in  or  near  the  Grassmarket,  Edinburgh,  he  did  wickedly  ~ 
and  feloniously  steal,  and  theftuously  take  away  a  mare,  stealing. 
a  saddle,  and  a  bridle,  the  property,  or  in  the  lawful  pos- 
session of  Thomas  Hart,  dealer  in  old  clothes. 
The  pannel  pleaded  not  guilty. 

evidence  for  the  prosecution. 

Thomas  Hart,  dealer  in  old  clothes — ^took  a  mule  and  a  mare  to  the 
Graasmarket,  on  Wednesday  27th  January,  at  half-past  four  o'clock. 
There  came  a  man,  after  I  had  rode  up  and  down  ten  minutes,  and  asked 
the  price  of  the  mare,  and  after  him  the  pannel  asked  the  price  of  the 
beast ;  I  said  L.25.  He  asked^  Would  she  go  in  haniess  ? — I  answered' 
yes,  double  or  single.  He  asked  how  she  would  ride ;  I  bade  him  come 
to  the  Back  of  the  Castle  and  see ;  but  the  pannel  said,  let  me  try  her, 
and  he  mounted,  and  rode  towards  the  King's  Bridge,  and  I  followed  him. 
He  rode  easily  till  he  reached  the  bridge,  there  being  carts  in  the  way — 
afterwards  he  trotted  as  fast  as  the  beast  could  go.  He  rode  on ;  did  not 
bring  her  back.  A  saddle  and  bridle,  and  cloth  were  on  the  beast.  I  fol- 
tewed  on  to  Prince's  Street .  Was  followed  by  a  lad  on  a  mule.  Remain- 
ed four  minutes  at  the  bridge,  while  the  man  was  in  view.  They  called 
her  a  dark  &ay  in  Ireland,  bnt  a  dark  brown  here.     Had  a  full  view  of 
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No.  14.  the  man  pricing  the  mare.  Stood  about  three  minutes  with  him.  The 
Wight,  P&onel  is  the  identical  man.  The  lad  who  had  the  mule  was  standing 
Fed.  22   convenient  to  me  at  the  time.    His  name  is  Barney  Drum.     Next  saw 

18S0 

'     my  mare  on  the  Friday  following,  at  the  door  of  Tod,  a  spirit-dealer,  at 


Hor»6     ^^^  ^^^  ^°^  ^^  ^^^  Grassmarket.  This  was  between  one  and  two  o'clock ; 
Stealing,  a  policeman  was  with  me.    I  asked  who  owned  the  mare,  and  one 
John  Tod,  a  flesher,  came  out  of  the  shop,  and  owned  the  mare. 

Cross- examined  by  Robertson,  for  the  pannel, — The  pannel  was 
dressed  in  the  same  light  trowsers  and  vest,  or  a  vest  striped  similar 
to  what  he  at  present  has  on,  but  not  the  coat.  The  coat  he  then  wore 
was  a  light  grey.     I  had  never  seen  him  before. 

Barnard  Drummond,  labourer^  Edinburgh, — Came  fVom  Ireland 
with  Hart,  with  two*  mules  and  a  mare  in  January  last ;  was  with  Hart 
when  the  mare  was  exposed  in  Grassmarket ;  a  man  came  and  asked  a 
trial ;  it  was  the  pannel ;  he  went  to  the  Back  of  the  Castle ;  did  not  come 
back  that  night.  I  had  charge  of  the  mule ;  followed  the  man  on  the 
mule ;  overtook  Hart ;  saw  the  pannel  next  three  or  four  days  after ; 
had  no  doubt  it  was  the  same  man ;  would  have  known  him  had  I  met 
him  in  Ireland, 

Cross-examined  by  Robertson. — The  pannel  had  on  a  dark  hrightish 
coat,  lighter  in  the  colour  than  the  one  he  has  now  on ;  I  had  never 
seen  him  before ;  I  recollect  that  while  riding  on  the  mule,  I  fell  at  the 
King's  Bridge,  and  below  it  I  met  a  man,  and  asked  him  if  he  saw  the 
man  on  the  horse,  and  the  man  with  a  white  surtout  in  search  of  him» 
by  whom  I  meant  Hart.  This  man  said  he  had  seen  him  ;  and  that  he 
was  not  far  distant  I  asked  if  Hart  was  convenient  to  him,  and  then  I 
turned,  but  on  finding  Hart  turn,  I  gave  him  the  mule ;  I  met  that  same 
person  in  a  public-house  that  night ;  Lynch  was  also  in  the  publio-house. 
— ^  Here  a  witness^  Broum,  was  shewn.) — I  think  this  is  the  person. 

Henry  Walker  or  VAVCHAVf  pedlar  in  Edinburgh, — Remembers 
Hart  exposing  a  mare  and  mule  for  sale — a  man  came  up,  and  asked  the 
price.     The  pannel  is  the  man,  but  he  had  on  a  white  coat. 

Edward  Lynch  came  from  Ireland  with  Hart  and  his  mare  and 
mules.  Saw  the  mare  taken  off;  was  with  Hart  on  the  pavement  when 
he  was  exposing  her  to  sale. 

By  the  Cbtiif.'— Can't  tell  who  took  her  off,  but  saw  the  man.  Saw 
the  mare  a  few  days  after,  and  recognized  her  again  in  the  Grassmarket. 

By  the  Solicitor-  General. — Did  not  know  the  man  on  the  mare — did 
not  observe  his  dress.  It  was  darkish,  half* past  four  o'clock  or  so.  I 
was  in  a  public-house  that  day.  Saw  a  man  there  who  said  he  had 
met  the  beast,  and  those  in  the  public- house  conversed  about  it^— 
(Brown  shewn  to  the  witness.)     That  is  the  man  who  was  in  the  pub« 

lie-house. 

John  Ton,  flesher.  West  Richmond  Street,  Edinburgh.^}itLd  oc- 
casion in  January  to  buy  a  horse.  Went  to  the  Grassmarket  on  Wed- 
nesday the  27ih      Was  there  first  in  the  forenoon ;  went  back  at  four 
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oVdodc.    Opposite  the  White  Hart  Inn,  saw  a  brown  mare  that  struck  No.  U. 
me.      This  was  near  six  o'clock.      The  pannel    was  riding  her.     I    wj^}^ 
asked  if  she  was  for  sale,  and  offered  L.12.     The  pannel  would  not    Fei».  23 
take  it.    I  asked  if  he  would  give  me  four  days  trial,  and  take  L.i4.      ^^^' 
This  was  agreed  on.     The  man  said  I  was  to  pay  the  price  to  Thomas    „ 
Wight    I  mounted  her  and  rode  away.     I  have  no  doubt  that  the  stealing. 
psDDel  was  that  man. 

jBy  ike  Comrt* — ^I  gave  the  pannel  my  address. 

jB^  ike  Advocate^DepHie. — The  pannel  had  on  a  striped  vest — darkish 
eoat.  The  coat  he  has  on,  as  well  as  the  vest,  are  the  same  he  then 
had  on.  On  Friday  I  went  to  James  Tod's,  Grassmarket,  with  the 
mare,  and  Hart  and  two  officers  came  and  claimed  her. 

Oms-examined  by  Robertson. — The  bargain  was  struck  on  the 
street,  dmost  opposite  the  White  Hart  Inn.  The  market  was  not  quite 
over.  There  were  a  number  of  horses  still  there.  I  had  on  a  frock  coat — 
red  and  white  tartan  kind,  or  plaiding— cassimere  trowsers,  striped  vest. 
Never  saw  the  pannel  before — tried  a  chestnut  horse,  at  half- past  four, 
up  and  down  the  market.  When  I  rode  home,  I  went  round  the  Back 
of  the  Castle,  up  the  Lothian  Road,  along  Laurbton,  and  along  by  the 
South  Market.  That  was  my  nearest  way  to  West  Richmond  Street. 
I  had  DO  suspicion  that  the  mare  had  been  stolen.  On  Friday  morning 
Mr.  Peddie  offered  to  buy  her,  and  offered  L.15.  I  told  Peddie  I  got 
the  horse  firom  Mr.  Wight. 

Joseph  Wright,  criminal  officer^  Edinburgh, — Hart  pointed  out 
the  prisoner  on  Friday,  as  the  man  who  had  stolen  his  mare  on  the 
Wednesday.  I  apprehended  him ;  he  did  not  go  willingly  to  the  po- 
lice office. 

Charles  Ramaob,  ' urgeant-majcr  of  the  Edinburgh  Police  Etta* 
mAmentt — ^was  in  Otto's  house  on  Wednesday  afternoon,  the  27th  Jan. 
firom  five  to  six  o'clock.  Several  persons  were  there  drinking.  The 
pannd  was  there.  Can't  be  positive  that  Fergusson,  whom  he  sees  in 
Conrty  is  one  of  the  men  whom  he  saw  there.  There  were  men  there 
swapping  horses.  Thinks  the  coat  the  pannel  had  on  when  apprehended, 
fighter  than  the  coat  he  now  wears. 


The  Solicitor-General  proposed  to  ask  the  wit- 
ness, what  was  the  general  character  of  James  Brown, 
whose  name  appears  on  the  list  of  exculpatory  witnesses, 
given  in  for  the  pannel. 

The  Lord  Justice  Clerk. — The  question  is  clearly 
incompetent. 

Lord  Meadowbane. — ^Even  in  cases  of  rape,  where 
the  character  of  the  woman  is  so  material  a  point,  such 

E 
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No.  14.  questiohs  are  not  allowed,  unless  a  special  defence,  im- 

Wigh^  pugning  her  character,  has  been  given  m. 

^m*       The  question  was  accordingly  found  incompetent. 


Hone 
Stealing. 


The  prisoner's  twa  decleratioos  were  then  read,  bearing,  that  qn  the 
day  in  question,  he  left  Wordsworth's  sale,  between  three  and  four 
o'clock,  and  went  with  James  Fergoson,  toU-keeper  near  Galashiels  to 
the  Grassmacket  Ferguson  had  a  mare  for  aale,  ao4  asked  the  assis- 
tance of  the  declarant.  They  and  several  others  went  into  Otto's  pub- 
lic house,  Grassmarket  He  <li<i  not  see  nor  speak  to  Hart  that  day^ 
At  Otto's  door  they  tried  horses,  and  Ferguson  and  Cossar  exchanged 
horses,  Cossar  receiving  four  pounds.  DecUrant  was  not  out  of  Otto's 
ten  minutes,  at  the  time  of  showing  the  beasts.  He  did  not  ejdiibit  any 
beast,  except  a  chestnut  mare  belonging  to  Cairnie.  Did  not  see  John 
Tod,  nor  sell  a  mare  to  him  the  whole  of  that  day.  He  wore  a  dark* 
colonred  coat,  with  wooden  buttons,  stripped  vest,  drab  trowsera,  and  a 
dark-coloured  handkerchief. 

EXCULPATORY  SVIDSMGB. 

James  Fergcson,  toli-keeper^  Wkiulaw  ToU,  SoxburffksMre. — Saw 
the  paunel  on  27th  January,  in  Wordsworth's  sale,  about  two  o'ctoek — 
went  with  him  to  the  Grassmarket,  about  four  o'clock — stopped  ten  mi- 
nutes, and  went  into  Otto's.  Mackay,  who  lives  at  Nisbet,  in  Roxburgh- 
shire, was  with  us,  and  Alexander  Cossar  came  in.  The  pannd  had  a 
dark  coat,  and  light  vest — the  same  as  he  has  on  in  Court ;  trowaers  and 
neckcloth  all  the  same ;  trowsers  l^ht,  neckcloth  dark.  At  neKfly  five 
o'clock,  the  pannel  went  out  with  Cossar.  I  remained  in*  The  panod 
returned  betwixt  five  and  ten  minutes  aAer.  Cossar  came  with  hini. 
He  had  on  the  same  dress — ju^t  as  he  had  on  when  he  left — wa^  not 
heated  much,  but  had  been  riding.  They  went  out  to  ride  a  borpa  be- 
longing to  the  pannel's  brother.  Many  people  came  in — Deans  was  in 
before — Did  not  then  see  Caimie.  I  remained  in  Otto's  with  them,  till 
about  seven  o'clock.  With  the  exception  of  the  five  or  ten  minutes, 
during  which  the  pannel  rode  his  brother's  horse,  he  was  not  out  of  my 
presence,  and  all  that  time  he  had  on  the  same  dress*  I  left  town  next 
morning ;  have  not  been  in  town  since^  and  have  not  seen  the  pannel  since. 

B^f  the  CourL — ^I  am  particular  as  to  the  time  the  pannel  was  out ; 
I  looked  my  watch,  as  my  friend  Mackay  had  little  time  to  stop,  as  he 
intended  to  visit  a  sister.  I  wanted  to  swap  horses  with  Cossar  and 
Deans,  and  therefore  waited  their  return. 

Alkxandbr  Cossar,  horse-dealer^  Dalkeith* — Saw  the  pannel,  on 
Wednesday  27th  January,  at  Wordsworth's,  and  in  the  Gnusnarket, 
about  four  o'clock.     Two  gentlemen  were  with  him.    (Identifies  Fer- 
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goson  as  one  of  them.)    We  went  ioto  Otto's*    Remained  from  four.    No.  U. 
tffl  a  little  before  five  o'clock.    I  was  exchanging  my  grey  horse  for  Thc»aH. 
Fergoson's  bay  mare.    Deans  had  an  interest  in  my  horse.    Deans    pebT  22 
came  in  a  few  minntes  after.    The  pannel  went  out,  to  ride  about  the     ^^^ 
market,  on  a  chestnut  mare  belonging  to  his  brother  and  Caimie.    I  fol«  -^— 
lowed  in  two  minntes.    I  joined  him  on  the  grey  horse,  and  we  rode  up  stealing. 
and  down  the  south  side  of  the  market  ^ve  or  ten  minutes,  and  returned 
to  Otto's.     From  four  o'clock  tiU  seven,  I  swear  positively  I  never  lost 
ri^t  of  the  pannel  at  all ;  and  he  never  exchanged  his  coat,  wliich  was 
dark.    He  bad  then  on  the  satne  dress  he  has  now.   A  boy  had  Cairnie's 
nuune  in  charge,  which  the  pannd  rode  up  and  down. 

Orogt^examin^  by  the  SciieUoT'  General, — I  took  particular  notice  of 
the  dodc  at  the  foot  of  the  market  ft  is  not  illuminated,  but  I  could  see 
it.    We  came  out  of  Otto's,  ten  minutes  before  five,  and  returned  at  five. 

Uke  CowrL — You  said  that  the  pannel  went  out  two  minutes  before 
yoa ;  and  again,  that  he  never  was  out  of  your  sight? 

The  Witness. — I  followed  him  close  out.  The  reason  I  know  it  was 
Wednesday  was,  that  it  was  the  market-day ;  and  I  was  not  in  town  on 
Thuraday ;  and  I  saw  the  pannel  on  Friday,  in  the  White  Hart  Inn. 
He  was  taken  about  half  an  hour  after  that. 

B^  £Atf  SoUcUor- General. — I  and  Deans  had  paid  L.4.  10s.,  or  L.2. 
Se.  each,  for  the  grey  horse,  to  Peter  Muir,  an  Edinburgh  man.  In  the 
swap  we  got  L.  4  from  Ferguson,  besides  his  horse.  It  was  a  good 
swap.  Deans  got  the  money  at  the  time,  and  I  afterwards  got  half  of  it 
from  him. 

Jambs  Deans,  residing  at  Dalkeith^  corroborated  the  evidence  of 
the  last  witness. 

Cross-examined  hy  tlie  Solicitor' General. — After  five  o'clock,  and,  I 
think,  before  Cossar  and  the  pannel  had  been  out,  we  all  went  to  the 
Bac^  of  the  Castle,  to  see  the  grey  horse,  and  afterwards  returned  to 
Otto^s. 

William  Imrib,  servant  to  Mr.  Caimie^  horse'dealer. — Recollects 
being  in  the  Grassmarket,  about  five  o'clock,  on  a  Wednesday  in  January 
last,  wi^  Caimie's  chestnut  inare.  Saw  the  pannel  come  out  of  Otto's, 
with  the  same  dress  as  he  has  on  in  court.  He  mounted  the  chestnut 
mare,  rode  about  ten  minutes,  or  a  quarter  of  an  hour — can't  speak  to  a 
minute.  Saw  Cossar  riding  a  grey  horse  at  the  same  time,  but  did  not 
see  them  together.  The  pannel  dismounted,  and  Adam  Lindsay,  also 
a  servant  to  Cumie,  mounted.  The  pannel  spoke  to  Caimie,  and  re- 
turned  to  Otto's. 

Bytke  SoiicHor*  General. — I  did  not  know  that  the  pannel  was  to 
meet  me  in  the  market  I  never  lost  sight  of  him,  while  he  was  riding. 
I  could  see  the  whole  length  of  the  market.  The  pannel  was  trotting 
the  mare  up  and  down.  I  saw  her,  and  heard  her  foot  The  pannel  has 
before  this  rode  Calrnie^s  horses.  He  had  been  Caimie's  servant. 
Some  one  went  in  with  the  pannel  to  Otto's.  I  did  not  see  Caimie  go  in. 
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No.  14.        John  CAiRNiBy  horse-dealer. — I  know  John  Wight,  the  pannel's  bro- 

w***^**   ther.     We  are  a  little  concerned  together  in  horses.    Was  at  Words- 

Feif.  22    worth's;  took  the  pannel  there  on  a  horse,  and  he  led  another  there.  He 

1836.      ^^  QQ^  ^jth  me  as  a  servant  there,  but  had  been  for  eight  months  be* 

""■^"^  fore  Hallow  Fair.     I  sent  him  to  shew  a  chestnut  mare,  which  was  in  a 

Steidizrir-  ^^^^^  ^^  ^^^  Grassmarket    I  saw  him  again  about  a  quarter  before  five. 

He  came  out  of  Otto's,  and  went  up  to  Imri^,  another  servant  of  mine, 

and  took  that  boy  off,  and  mounted  the  chestnut  mare.   It  was  blowing, 

and  sleet — but  at  that  time  I  could  see  the  clock  quite  well.    I  told  the 

pannel  to  ride  her  about,  and  Cossar  and  he  rode  up  and  down  together, 

the  latter  upon  a  grey  horse.    They  rode  &bout  eight  or  ten  minutes — 

and  I  then  took  him  down,  as  there  seemed  no  one  there  to  look  at  her ; 

sent  her  home  by  Imrie,  as  it  was  a  very  cold  evenh^g.    The  pannel 

went  into  Otto's.     I  remained  at  the  door,  selling  a  black  pony,  and 

then  followed  in.      The  pannel,  Deans,  Cossar,  Ferguson,  another 

countryman,  and  the  two  Ruddocks  were  all  there.      Ferguson  had 

been  at  Wordsworth's,  and  they  had  attempted  to  bargain  there  about  a 

swap.    The  pannel  was  dressed  as  now.     I  know  the  coat,  saw  him  get 

it  at  last  Newcastle  Fair.    It  was  about  five  when  the  pannel  went  in, 

and  I  positively  swear,  that,  with  the  exception  of  the  eight  or  ten 

minutes  spoken  to,  he  sat  there  with  the  same  coat  on.     He  wore  it 

when  out  too.    I  returned  to  Otto's  before  eight,  having  been  at  my  tea 

firom  seven  ;  the  swap  was  completed  when  I  returned  ;  they  were  all 

sober.    I  never  drink. 

jAMt:s  Campbeli.,  hostler,  JDalheith, — Saw  the  pannel  about  four 
o'clock  go  into  Otto's,  with  two  country*1ooldng  gentlemen,  and  Cossar 
and  Deans ;  Cossar  and  the  pannel  came  out  about  five,  or  two  or  three 
minutes  bfeforie  it^  Cossar  mounted  the  grey  horse,  and  the  pannel 
mounted  the  chestnut  mare,  iknd  toAe  up  and  down  about  ten  minutes ; 
I  saw  them  all  the  time ;  isaw  the  two  Ruddocks  at  that  time  standing 
opposite  the  White  Hart;  Kaw  ^he  pannel  and  Cossar  return  to  the 
house.  I  took  the  horse  from  Coster,  and  put  him  up,  and  then  joined 
the  company ;  this  was  not  long  after  five  o'clock ;  about  an  hour 
afterwards  I  went  out,  and  brought  the  grey  horse  for  them  to  see. 
They  all  came  out  to  look  at  it,  and  then  went  in  again.  They  did  not 
go  to  the  Back  of  the  Castle,  nor  out  of  sight  at  all.  I  staid  with  the 
company  till  about  eight  o'clock.  The  pannel  had  on  a  dark  coat,  similar 
to  that  he  has  on  now. 

Adam  Lindsay,  aged  thirteen,  in  Caimie's  service, — Was  in  the 
Grassmarket,  with  two  beasts-— a  chestnut  mare,  and  a  black  pony.  I 
rode  the  pony,  and  Imrie  rode  the  mare.  Saw  the  pannel  come  out  of 
Otto's.  He  asked  me  where  Willie  (Imrie)  was  with  the  mare.  He 
then  mounted  the  mare,  and  rode  her  once  or  twice  up  and  down  tlie 
market,  and  then  dismounted,  as  it  was  coming  on  to  rain.  I  left  hint 
speaking^  to  Caimie,  near  Otto*s  door.  He  had  on  a  dark  coat ;  he  has 
it  on  now. 
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William  Ruddock,  har»dnmker^  Dalkeiik — ^Saw  the  pannel,  about   Na  14. 
four  o'elock,  in  the  Grassmarket.     Saw  him  go  into  Otto's ;  and  at  dif-    ^.^"* 
ferent  tiroes,  till  eight  o'clock.  I  saw  a  man  riding  a  brown  mare.   Spoke    p^b.  22 
to  him,  and  asked  the  price ;  he  said  he  wanted  L.25  or  L.d5  for  her —     IBSO, 
could  not  tell  which.    I  asked  permission  to  ride  her ;  this  was  refused^  — *— — ■ 
the  man  eajring,  "  Til  allow  no  man  to  ride  my  mare."    I  said,  tnove  an,  stealing. 
Saw  him  go  fifty  yards,  and  then  a  man  speak  to  him*    This  was  on  the 
opposite  side  from  Otto's.   I  then  crossed  to  Otto's,  and  saw  the  pannel 
on  the  chestnut  mare.  My  brother  and  M'Kintyre  were  with  me.  I  saw 
the  one  mare  and  the  other  at  the  same  time;  it  would  be  nearly  five 
o'clock.   I  could  not  aay  what  countryman  the  man  was.  Can't  say  if  he 
was  sober ;  but  he  was  either  drunk  or  a  fool,  from  the  way  he  was 
riding.    I  thought,  and  have  no  doubt,  the  mare  I  thus  first  saw,  was 
the  mare  which  was  stolen. 

S^the  SoUcUoT' General. — Can't  say  how  long  the  pannel  was  on 
the  mare.  It  might  be  more  than  baIf*an-hour.  Was  in  Otto's  at  four 
o'clock.  The  pannel  at  that  time  came  in,  and  tasted  ale.  I  left  and 
returned  about  five  o'clock.  The  pannel  never  was  so  long  as  a  quarter 
of  an  hour  out  of  my  sight,  from  four  till  eight  o'clock* 

Sjf  the  CourU — I  particularly  observed  his  dress.  I  swear  to  the 
coat  and  vest  which  he  has  now  on. 

By  a  Juryman^ — I  did  not  take  any  particular  notice  of  the  coats  of 
the  rest  of  the  party. 

By  the  CaurL — 1  knew  the  dress.    Saw  him  before  with  the  same. 

MaikUu  Buddockf  korsebreakery  Daikeitk^  brother  qf  the  last  witne$Sf 
exactly  corroborated  his  evidence. 

Joseph  M^Iktybb,  hostler^  also  corroborated  the  Ruddocks. 

Jambs  Bbown,  examined  in  initiaJibus  hy  the  Soliciier'GenercU.^-rl 
was  convicted  in  the  police-court  of  Leith  for  theft — ^but  this  wi|s  eight 
or  ten  years  ago*    I  was  once  tried  at  Glasgow  but  acquitted. 

By  RoBBUTSOSf  Jbr  the  pannel. — I  know  the  pannel.  About  half- 
past  four  o'clock,  on  the  27th  of  January,  I  was  at  the  new  burial- 
ground,  near  the  King's  Bridge.  I  met  a  young  lad  with  a  lightish 
drab  coat  on,  going  very  hard  on  a  brown  mare.  He  was  followed  by  a 
lad  OD  a  mule,  who  asked  me  if  I  had  seen  him.  I  said  yes.  The  man, 
riding  the  mare,  seemed  a  very  bad  horseman.  E(e  was  holfding  by  the 
pummel  of  the  saddle.  The  pannel  is  one  of  the  best  of  riders.  It  was 
not  he.  I  swear  that  positively.  The  lad  who  spoke  to  me  turned,  as 
the  mule  would  not  go  on.  I  afterwards  saw  a  man,  who  I  believed  to 
be  the  ownc;r  of  the  mare,  running.  About  sijx  o'clock  that  evening,  I 
met  this  same  man  in  Laird's  public-house,  whep :  {  described  to  him 
the  man  who  was  riding  the  mare. 

The  Solicitgr-Geneeal,  at  the  suggestion  of  the 
court,  stated  his  intention  of  giving  up  the  case. 
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J5*^-      The  Jury,  accordiiigly,retunied  a  verdict  of*  not  proven. 


wigh^       In  respect  of  which  verdict  of  Assize,  the  pannel  was 
18SS.    assoilzied  simpKcUer^  and  dismissed  from  the  bar. 


H 


Feb.  29  Present, 

183C. 

Thb  Lord  Jcsticb  Clbbk. 
Lords  Mackenzie,  Moncrbifv. 

His  Majesty's  AovocatBw — Skaw  SitwarL — Hamdydde* 

AOAJKST 

Henry  Swamston^ — SktmtL — ^Andrew  Herees,  John  Wagstaff, 

aodJoBN  Fairgribvb* — Mwrt. 

Night  Poaching^ — ^Assault. — ^Foor  pannH«,  convicted  of  oontra- 
▼entioii  of  the  act  9tii  Gto*  IV.  c  69i»  and  of  aggravated  assanlt  od  a 
Gamekeeper,  wentenced,  one  to  cevea  yeazs  tranqportatioii,  and  the 
other  three  to  eighteeo  months  impiisonment. 

No.  15.  Henry  Swanstok,  Andrew  Hrrkfji,  John  Wag- 
and     STAFF,  and  JoHN  Fairgrieve,  Were  charged  with  con- 
^f^^travention  of  the  act  9th  Geo.  IV.,  c  69,  entitnled  «  An 
Ni^t    ^  act  for  the  more  effectual  prevention  of  persons  going 
^**^"*  **  armed  by  night,  for  the  destruction  of  game  ;**  by  which 
AMoit.  ii  jg  enacted  (sect  9,)  **  That  if  any  persons,  to  the  nnm- 
'*  ber  of  three  or  more  together,  shall,  by  ni^t,  unlaw- 
'*  fiiUy  enter,  or  be  in  any  land,  whether  open  or  enclosed, 
*^  for  the  purpose  of  taking  or  destroying  game  or  rabbits ; 
any  of  such  persons  being  armed  with  any  gun,  cross- 
bow, fire-arms,  Undgeon,  or  any  other  offensive  weapon, 
**  each  and  every  such  offender  shall  be  guilty  of  a  mis- 
demeanor, and  being  convicted  thereof  before  the  jus- 
tices of  gaol  delivery,  or  of  the  court  of  great  sessions  of 
the  county  or  place  in  which  the  offence  shall  be  com- 
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**  milted,  shall  be  liable,  at  the  discretion  of  the  Court,  to  Ko.  ia. 

**  be  transported  beyond  seas,  for  any  terra  not  exceeding  ^^J^ 
"  fourteen  years,  nor  less  than  seven  yeairs,  or  to  be  im-  p*^*^ 

**  prisoned  and  kept  to  hard  labour,  for  any  term  not  ex-  i^sa. 

**  oeeding  three  years ;  and,  in  Scotland,  any  person  so  of-  ^,  ^^ 

**  fending,  shall  be  liable  to  be  punished  in  like  manner ;"  Poshing 

and  with  the  crime  of  Assault,  aggravated  by  having  been  AiMuit. 
committed  to  the  serious  injury  of  the  person,  the  great 
effusion  of  blood,  and  danger  of  life,  in  so  far  as, 

Thej  did,  all  and  each,  or  one  or  more  of  them,  in  company  together, 
to  the  number  of  three  or  more,  or  in  company  with  some  other  person 
or  persons,  to  the  proseeator  unknown,  to  the  number  of  three  or  more, 
togetheis  by  night,«--4hat  ia  to  say,  between  the  expiration  of  the  first 
hour  after  sunset,  and  the  beginning  of  the  last  hour  before  sunrise,  on 
the  nigbt  of  the  28th  or  morning  of  the  29th  day  of  December,  1835, 
unlawfully  enter  the  plantation  adjoining  to  or  near  to  the  farms  of 
Dnj^crahin  and  Windynains,  or  one  or  oth^  of  them,  commonly 
called  the  Loch  Park  Plantation,  in  the  united  parishes  of  Humbie 
and  Keith,  and  shire  of  Haddington,  the  property  of  the  Right  Honour- 
able the  Earl  of  Hopetoun,  or  were  unlawiblly  in  the  near  neighbour- 
hood of  the  said  plantation,  for  the  purpose  of  destroying  game  or 
rabbits-— one  or  more  of  them,  or  of  the  said  unknown  persons,  being 
then  and  there  arined  with  gune  or  other  fire-armsi  or  other  offensive 
weapons ;  further,  they  did,  time  and  place  above  libelled,  wickedly 
and  feloniously  attack  and  assault  John  Dewar,  gamekeeper,  &c.,  and 
dki,  with  a  gun  or  guns,  or  other  instrument,  strike  him  violently  and 
repeatedly  on  the  head  and  other  parts  of  the  person,  whereby  he  was 
felled  to  the  ground,  and  was  grievously  cut  and  injured  on  the  head 
and  other  parts  of  his  person,  with  great  loss  of  blood,  and  to  the 
danger  of  his  life. 

The  pannels  being  interrogated  on  the  libel,  pleaded 
guilty  of  poaching,  bnt  not  guilty  of  the  assault  libelled. 

The  Lord  Justice  Clerk ^We  cannot  take  that  as 

a  plea  of  guilty. 

A  plea  of  ^  not  guilty"  was  accordingly  entered  on  the 
record. 


56     REPOBTS  OF  CASES  B£FOR£  THE  HIGH  COURT 

No.  Ilk 
Swanftton 

and 
Othere,  EVIDBNGB  FOR  TBB  PBOSBCUTION. 

Feb.  29 

'•        JoBN  Dbwmi»  gamehdtper  io  Mr.  JPlHthert  cf^  Sulimm*  ..WaB  out  on 
Night     ^"^y  ^^  ^^  m^t  of  the  28th,  or  morning  of  the  29lh  of  December 
Poaching  laetb    There  were  with  me  Henry.  MiteheUi  gunek^eper  to  Sir  David 
Asnult    Wedderlmmf  my  brother  Dftvid  Dewiur,  who.  if  my  aesistanti  and 
Alexander  Adamitoa,  iBbbi4*eat(^er.    A  little  after  twe]va»  we  heard 
shots  in  the  Loch  Plaoiationi  about. a  mile  aorth-weat  from  Keith 
House,  ac^oteaDg  the  farm  of  Windymains.    We  aH  veat  towards  the 
plantation.    At  the  end  of  it  we  sepanuted,  Adavisott  and  I  talung  the 
south  aide,  and  the  others  the  north*    We  heard)  ibotsAcps  in  the  wood. 
I  bid  Adamaott  stand  still,  and  #eiit  forward  mgwelf ;  heard  voices  in 
the  wood:  Ithea  went  into  the  plantation^  towaMls^the  place  where  I 
heard  the  voices.    I  saw  in  the  wood-  four  panens— mwcdI-  forward  to 
them.    One  of  them  -  presented  the  muzzle  <il  'B*  gun  to  my  breast.    I 
seized  the  gun  by  the  mu«ile,  aifai  puHbdit^  the  Bum  palled  it  back,  and 
told  me  to  stand  baok.*  Theiothtars  who  werevtandihg  by  said  nothing, 
but  came  forward,  &ndsti>u6k*me'»epeatedly  oti  the  head,  ieft  shoukier, 
and  arm,  two  of  Chem'MrftfiHheh'giMisV'ttDd  theiotbtr^  whohud  bo  gun, 
with  his  stick.    L  held  fast  bfthe  gun,  tiH  knocked  tothegrovBd  by  a 
severe  blow  on  the  bead. '  Before  thls^'I hteid  called  mtich  for  assistance. 
When  I  ytiA  Ifnodted  down,  they  latl  rat  off  In  the  direotioti  of  the 
road.    My  assistiaibts  had  Bf6t  thcntk  dome  up.  i  got  up,  and  raa  after 
them,  and  caught  one  of  them  going  through  the  hedgte  on  to  the  road. 
The  others  "had  gbt  through  !i/y  this  time.  <  ^Whentb^y  Stfw  their 
comrade  seized,  they  turned  back  to  the  I'oad.'    Bt^foVethis,  thetnan  I 
held  had  dragged  me  through  the  hedge  on  to  the  road.    They  struck 
roe  repeatedly.    Swanstbh  took- hfi^  guta  With  both  hamfe  by  the  muz* 
zle,  and  swun^'  it  over  his  head,  airiiing  a  bbw  at  my  head.    I  stepped 
back,  and  thus  escaped  the  blow ;  the  gun  came  to  the  ground,  and  the 
stock  was  broken  into  several  pieces,  by  the  force  of  the  blow.    I  still 
kept  hold  of  the  man  whom  I  had  seized.     This  man  I  think  was  Her- 
kes.    Swanston  struck  me  <Mi  the  aitn  and  shoulder,  with  the  barrel  of 
the  gun,  which  he  still  held.   I  am  not  so  certain  that  any  of  the  others 
struck  me  at  that  time,  though  they  may  have  done  so,  aa  they  were  all 
close  together.    I  now  know  the  other  twomen, — Wagstaff  and  Fair- 
grieve.    It  Was  Wagstaff  who  had  the  stibk.    I  think  it  was  Herkes, 
whose  gun  I  seized  in  the  plantation,  and  that  It  was  Swanston  who 
struck  me  the  first  blow  in  the  wood.    I  am  not  sure  which  of  them 
struck  the  severe  blow  that  knocked  me  down.    I  am  sure  Wagstaff 
struck  roe  with  the  stick  in  the  wood.     At  the  time  that  Swanston  was 
striking  me  with  the  barrel  of  his  gun  on  the  road,  Adamson  came  up. 
My  brother  and  Mitchell  came  up  immediately  after,  and  took  all  four 
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pannels  into  custodjr*    I  was  very  much  hurt — was  atteoded  by  Dr.   Nob  I5u 
Makellary  and  was  oonfined  to  bed  nearly  a  week.    My  head  bled  very  S**"**** 
much — have  now  quit«  recovered^  but  feel  my  head  painful,  when  the   Others, 
wind  is  cold.    Wagstaff  was  carrying  two  pheasanto  besides  his  stick.     ^^^ 

Crom^^Mmikt^ bp  Mtras,^  the  panneUw--\  am  sure  il  was  Herkes  ' 

1  cat^ht  In  the  hedge.  ^if^ht 

Bjf  ike  Ctmrtr^BeioTB  the  gun  was  prMetited  at  me  In  the  wood,  I  Po^^ing 
had  not  struck  or  assaulted  any  of  the  men.  I  had  asked  them  what  AsmuIu. 
they  were  about  They  made  no  answer  that  1  heard.  Herkes  said 
Bothitig  when  be  prescttiled  the  gtin.  We  afterwards  ascertained  that 
all  the  ffum  m^ere  loifded.  •  Two  of  the  guns  were  peroiuniDn,  the  other 
a  iiot  lock.  WhcD  we  examined  them  afterwards,  the  doghead  was 
down  upon  the  copper  cap  6f  one  of  thie  guns.  I  catt't  say  whether  it 
was  so  in  the  woodu  The  stock  of  the  other  gun  was  completely  bro- 
ken* I  had  a  sticky  so  had  my  brother.  The  other  two  of  ^Hir  party 
were  unarmed*    None  of  •  us  had  guns. 

AI.BXAVDSB  ADAiff8<M7,  rMfU-^migker^  rtriimg  al  Eikh  MilL-~l 
was  out  on  the  night  of  the  SSth  December,  with  the  two  Dewars  and 
MttchelL  We  heard  two  shots  in  the  Loch  Plantation^  Dewar  went 
in»  leaving  me  behind.  Sometime  after  I  heard  cries  from  himi  as  I 
thenght  of  *^  murder."  I  proceeded  forward.  Saw  Swanston  strike 
Dewar  repeatedly.  He  was  then  near  the  hedge,  in  the  inside  of  the 
pbntation.  Dewar  at  that  time  had  held  of  Herkes'  gun*  WagstafF 
and  Faifgrieve  were  a(bo  present.  I  said  it  was  not  fair  to  strike  Dewar, 
he  being  alone.  Sranton  then  threatened  to  strike  me  with  the  barrel 
of  his  gtto.  The  stock  was  broken.  Herkes,  I  daresay,  was  attempting 
to  atrike  Dewar,  bat  I  did  not  see  him  do.  so.  I  am  speaking  to  what 
took  place  in4/i0Wpad^  I  did  not  see  D^war  knfhcked  down.  I  was 
in  the  wood,  4ve  oti  ten  yards  from  ^hem*  It  was  a  moonlight  night. 
After  this  tk^y  ram  threugh:  ^  hedge  on  tp  the  road.  Dewar,  I  think, 
kepi  hold  of  Herkes.  Blood  was  flowing  from  bis  forehead,  when  we 
came  op.  Mitchell  and  David  Dewar  came  up.  Mitchell  said  he 
knew  them.  I  saw  no  blows  aimed  at  Dewar,  after  they  were  on  the 
mad*  Saw  no  one  strike  Dewar,  except  Swanston.  The  wood  cannot 
be  called  thick.  We  took  th^ip  all  tp, Keith  House.  Swapston  and 
Wagstaff.were  Yety  uAwiUing  to  go.  Herkes  went  willingly.  Fairgrieve 
did  not  say  much*  We  examined  the  guns.  Some  of  them  were 
loaded.  WagstafTs  was  terribly  hushed  in  the  muzzle,  and  the  stock 
broken.    I  did  not  see  this  done.    It  was  done  before  I  came  up. 

Bythfi  Oounk — I  gave  Dewar  no  assistance  in  the  wood.  When  he 
had  hold  of  Herkes'  gun,  and  Swanston  was  striking  him,  the  other 
two  were  making  off  for  the  road.  I  was  a  little  alarmed.  The  whole 
affair  in  the  wood,  and  on  the  road,  from  the  time  I  heard  the  cries  till 
they  were  seized,  might  have  lasted  from  a  quarter  to  half  an  hour; 
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No.  16.    bat  I  canDot  be  exact*      When  I  firet  came  up  to  them  in  the  wood, 
Swaniton  ^f^^  ^^^  ^^^-g^  ^f  murder,  I  saw  the  whole  four  pannela.     Swanstoa  was 

Others,    Striking  Dewar,  who  had  bold  of  Herkes,  and  the  other  two  were 

^?mJ^    making  towards  the  road.     I  was  about  ten  yards  from  them  there* 

^  When  I  heard  the  cries,  they  seemed  to  be  aboat  an  hundrad  yards 

Night  distant  from  me. 
PoMhing  Hbnry  MiTCiiSLL,  ffamtke^eTf  rmdin^  ai  Wuufymmns.^^HeBTd 
AsMult.  ^^  cries  of  murder,  fipon  which  David  Dewar  and  I  nuule  up.  Foond 
John  Dewar  with  the  panfnels  on  the  road.  Adamson  was  there  toa 
They  were  talking.  I  asked  Swanston  his  reason  for  striJuog  Dewar. 
He  said  he  was  in  a  paasioay  apd  was  sorry  for  IL  Herkas  said  he  did 
not  strike.  I  saw  blood  on  Dewar*8  forehead.  We  took  them  all  to 
Keith  House.  John  Dewar  complained  of  being  bruized  on  the  arms. 
They  had  three  guns  and  a  stick  among  them.  Wagstaff  had  the  stick, 
and  two  pheasants.  One  of  the  guns  was  eomplelely  broken  in  the 
stock,  and  the  muzzle  denied  tn* 

Angus  MASEM4^Bnipi§fsicia»h  residing  ai  Wesi  SaUtnL — Was  called 
to  see  John  Dewar,  gamekeeper,  at  Salton,  on  the  morning  of  the  29th 
December  last,  and  granted  the  certificate  libelled  on,  which  stated 
that  he  found  Dewar,  with  a  very  severe  wound  on  the  upper  and  fore- 
part of  the  beadff  of  two.  inches  in  lengthy  from  which  be  bad  lo^  much 
blood,  and  two  or  three  other  contusions  over  the  body ;  and  that,  from 
the  injury  on  the  head  and  high  fever  under  which  he  was  labouring, 
he  was  in  a  state  of  great  danger.  I  attended  Dewar  a  fortnight.  For 
a  week  I  considered  him  in  danger.  The  contusions  mentioned  in  the 
certificate  were  on  the  lefb  arm  and  shoulder.  If  die  wound  on  the 
head  was  inflicted  with  any  part  of  a  guoi  it  must  have  be^n  used  with 
great  violence. 

The  pannels'  declarations  were  then  read,  in  which  they 
admitted  being  out  poaching  on  the  night  libelled.  Swan- 
ston also  admitted,  that  it  had  been  previously  concerted 
between  them,  that  they  should  assist  we  another,  in  the 
event  of  any  of  them  being  seived ;  and  that,  according- 
ly, when  the  gamekeeper  seized  Herkes,  he  (Swanston) 
struck  him  with  his  gun,  to  the  effusion  of  his  blood,  and 
broke  the  stock  of  the  gun.  The  other  pannels  denied 
having  struck  any  blow,  or  having  seen  any  inflicted. 
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BkOUbPATORY  9V1DENCB.  ^^^  15, 

SwantUm 

Robert  Baim,  farmery  residing  ai  Crickton  Dean^  Mid  Loihian^^  ^^^ 

Wogstaif  has  been  in  my  service  seveo  years,  and   Herkee  a  year.  Feb^S 

FangcieTe  mB  wrmai  to  a  ndgbbopr  of  xoiiie.     Wagateff  it  a  good  1836. 

senraaty  sober,  quiet,  and  not  quarrelsome.    Never  knew  him  strike  a  ' 

man.     Herkes  has  borne  the  same  character  for  the  time  I  have  known  n^T!^ 

him.    Fairgrieve  worked  for  me  occasionally.    Was  particularly  quiet  and 

and  inoffenstve.     Has  been  all  his  life  with  his  present  master.  Aisault. 

Shaw  Stewart,  for  the  prosecution,  argued — ^that  the 
statutory  offence  was  proved.  80  also  was  the  assault. — 
Swanston  in  his  declaration  admits  striking  Dewar.  The 
others  deny  having  d<Mie  so ;  but  the  evidence  establishes 
thdr  guilt.  But  whether  they  actually  struck  Dewar  or 
not,  they  were  all  present  for  ah  unlawful  purpose,  aiding 
and  abetting  one  another,  and  engaged,  by  previous  con- 
cert, to  render  mutual  assistance,  if  necessary.  This 
amouits  to  the  guilt  of  assault,  on  the  part  of  all  the  pan- 
nels. 

MuitE,  for  the  pannels,  Herkes,  Wagstaff,  and  Fair- 
grieve,  answered — ^that  there  was  not  proof  of  their  partici- 
pation in  the  assault.  The  evidence  of  Dewar  is  the  only 
proof  against  tiiese  three  pannels ;  and  on  every  point 
where  that  evidence  admitted  of  corroboration,  instead  of 
being  corroborated,  it  is  contradicted  by  Adamson.  There 
is  no  evidence  of  previous  concert  to  assist  one  another. 
A  statement  to  that  effect  is  indeed  contained  in  Swan- 
ston*8  declaration,  but  that  is  not  evidence  against  the 
other  pannels.  Will  presence  at  the  commission  of  the 
crime  c<mstitiite,  of  itself,  a  participation  in  the  guilt  ? 
Such  would  not  be  the  case  even  in  a  trial  for  mobbing 
and  rioting,  where  the  crime  of  one  is  more  decidedly  the 
crime  of  the  whole,  than  in  such  a  case  as  this.  (Alison, 
voL  i.  p.  flS4.)  If  Dewar  had,  in  similar  circumstances, 
been  murdered,  the  jury  could  not  have  found  these  three 
pannels  art  and  part  in  the  crime. 

The  Lord  Justice  Clerk  charged  the  Jury. — The 
pannels  are  indicted  upon  two  charges.      They  admit 
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No.  16.  their  guilt  of  poaching ;  but  as  no  plea  to  this  effect  is 
swanston  gjj^gj.^  ^j^  ^^  Tccord,  the  juiy  inus^,  iQok.gqly,  to.  the 

rJ^bTS  evidence.     The  proof cm.ln^th.icharg^.is.^oiDplptp^  £rqni 

1836.    the  evidence  of  Dewar^  and  that  of  ^ami^on ;  aiyjr  discre- 

"■^JjT^pancy  between  them  being  accoupted  foiv  by  the  state  of 

Poaching  alarm  in  which  Adamson  ^ays  he  was.    Dewar  is  also 

and  ^ 

Anauiu  corroborated,  by  the.9CcquQt  given  l)y  MitcheU  of  the 
state  in  which  he  ifound  hiu^t ,  by  the  medical  evidence, 
and  by  the  dedaratiioiis  of^jth^  p^E^aals.  Bach  declaration 
is  evidence  against  ith^^t  pann^l ,  alopfi  by  whom  it  was 
emitted.  But  they  all  pirpv^  cppcert  between  the  pannela ; 
as  they  all  admit  having  gone  out  with,  ^he  .unU^wfi^l  ^ 
sign  of  poachiing,  and  hayij^g ,  so  ffur^  aided  an^  assist 
one  another,  th^.thayiall  i!i^Q,ed  De;vfar9  wheQ  hecaqi^ 
up,  to  stand  back*  On  the  point,  of  law  which  has  be^n 
urged  for  three  of  the.pap^^ls,,  the.  doctrine  quoted  frqim 
Mr.  Alison,  dpes  mt.  mfgi^^t  PpWf^'^  fyidencp  goes  tb§. 
length  of  proving  that  they  all  assaulted  him ;.  but  whether, 
this  was  so  or.no^  they  had  gpne  out  together  for  a  night's 
sport ;  all  are  present  when  the  first  violence  is  commit- 
ted ;  and  wl^en  one. is  sei;sed>  tlie.  others  come  back  to  hia 
assistance^  and  all  are  apprehex^ded  together.  In  a  case 
of  this  kind,  of  several  persons  all  shnilacly  armed*  where 
it  is  not  proved  by  whose  hand  the  most  sevece  injury  was 
inflicted,  (for  Dewar  cannot  say  which  of  them  struek  tho 
blow  in  the  wood  that  felled  hin^  to  the  ground,)  three 
cannot  be  acquitted,  because  another  and  di^rent  injury 
was  done  by  the  fourth.  The  case  of  mobbing  and* riot- 
ting  affords  no  analogy. .  This  ijs  not  an  instance,  such  aa 
may  occur  in  a  mob,  of  an  offence  committed  by  one  party, 
in  which  the  others  who  happen  to  be  present  baye  no 
concern.  It  is  a  case  of  aA^  assault,  committed  in  prosecu- 
tion of  the  unlawful  purpose,  in  which  all  were  engaged, 
and  therefore  all  are  guilty,  though  it  is  for  the  Jury  to 
say,  whether  they  are  so  in  an  equal  degree. 
The  Jury  returned  the  following  verdict : — 

The  Jury  unanimously  find  the  pannels  guilty  of 
the  first  charge  as  libelled — unanimously  find  the  pannel 


it 
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"  Henry  Swanston  guilty  of  the  second  charge  as  libelled ;   No.  ts. 
'^  and  find  the  other  three  pannels  guilty,  art  and  part,  of   ^Tnd^^ 
*•  the  said  second  charge  as  libelled."  pJJl."^ 

Tflfe  At)vofcA*)hfii.DEi^tJ*f^  htfHng  mehred'fbr  sentence     ^^' 

StfANO;  fdt^  S#fahSt6h,  r^iad'A  certificate  of  good  cha-""7Ji^^ 
raeter  frdto   tlie  ikrinister,  teldete,  schoolmaster,  and  a  ^**^,|*j°^ 
number  of  iShe  heads  of  families  of  t^e  parish  of  Chrichton,  AuauU. 
and  also  a  certificate' froih  the  Pi^trrost  of  Haddington,  as 
to  the  good  cbtodiict  6f«h<rparhnel  while  in  jail 

Mirtttii,  fcir  Wajgsfiifl',  Hertzes,  and  Fa'rfgrieve,  read  cer- 
tificMeis  of  chal^cter  ftrbhi  the  itiinisters  and  elders  of  thair 
respective  parishes. 

LoBD  M'AdKENzTE. — ^This  is  a  very  painfal  case ;  four 
men  of  good' character,  riot  previously  addicted  to  crime, 
and  belonging'  to  the  repectidble  and'tisefut  class  of  agricul- 
tor&l  labottrers,  stand  convicted  of  violating  an  express 
statute,  and  not  thM  part' of  it  aloae  which  refers  to  poach- 
ihg,  bttt  those  provisions  whidh  relate  to  a  much  more  se- 
rious offence,  Vi^.,  that'  of  going  armed  at  night  to  the 
nttoiber  of  three  or  more  together,  for  which  the  legisla- 
tukfe  has  prescribed  the  punisfarheiit  of  transportation,  or 
very  lengthened  impriionmttot.     This  offence  is  so  severe-^ 
ly  xninishable,  Oil  account  of  the  dangerous  and  serious 
crimes  to  which  it  ffeqntotly  f edds.     Although  the  sta- 
tute is  »o  liighly  penal,  we  have,  iii  some  trials  which  have 
taken  pl^tc^  under  it,  awarded  a  lei^  severe  punishment, 
than  I  ami  abU  to  propose  in  this  cas6'.     In  the  cases  to 
Which  I  refer,  there  was  no  aggravation  of  violence :  and 
it  was  this  circumstance  whieh  induced  us  to  stretch  the 
lenity  of  the  Court  as  far  as  possible.   But,  in  the  present 
instance,  we  cannot  do  so,  without  disobeying  the  express 
provisions  of  the  legislature.     These  men  are  convicted  not 
only  under  the  statute,  but  also  of  the  crime  of  assault. 
The  jury,  by  their  verdict,  have  drawn  a  distinction  be- 
tween the  guilt  of  Swanston,  and  that  of  the  others.     This 
may  justify  us  in  making  a  difference  in  their  punishment, 
though  in  regard  to  them  all,  that  punishment  must  be 
severe.    The  statute  seems,  in  a  case  of  such  an  aggravated 
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No.  16.  dHunMer  as  that  of  Swaiistbs,  to  BiloMr  only  the  alteN 

®^t^^  native,  betwfeen  transportation  for  fourteen  yeaf8,or  for  the 

F^b'S  st^rte^  period  of  seven  yeard.     In  tiespect  of  his  previous 

1836.    good  eharactl^,  J  propose  that  the  shorter  term  only  should 

j^jj  .  ^    be  named ;  and,  in  regard  to  the  other  pannels,  I  propose  that 

Poaching  thev  should  suffer  imprisonment,  with  hard  labour,  for  the 

and  .     *      i*     .    ,  1 

Asiaait.  period  of  eighteen  months. 

Lord  MoncUeiff. — I  regret  that  I  km  compelled  to 
concur  with  Lord  Macktozie,  in  regard  to  the  punishment 
to  be  inflicted  on  8wanston,  and  I  am  glad  that  I  can  also 
agree  to  the  very  mitigated  sentence,  which  his  Lordriiip 
proposes  to  pass  on  the  other  three.  It  is  lamentiible  that 
such  an  example  shouldib^  necessary,  to  deter  persons  of 
this  kind  from  violatbig  the  laws.  Lord  Mftckenide  has 
well  explained  the  nature  of  that  part  of  the  statute  libel- 
led on.  But  even  undet  the-  common  law,  we  are  often 
under  the  necessity  of  pronouncing  a  sentence  bf  transpor- 
tation against  persons  guilty  of  the  crime  of  assault  It 
is  therefore  impossible  to  pass  a  more  lenient  sentence  in 
this  case. 

The  Lord  Justice  Clerk. — I  concur  in  the  regret 
expressed,  that  we  should  be  compelled  to  pass  a  sentence 
of  this  nature.  But  the  offence,  against  which  this  sta- 
tute is  directed,  is  a  very  serious  one— much  more  so  than 
the  simple  crime  of  poairhing.  This  is  evident  from  the 
preamble  of  the  statute  where  these  words  occur 
.^«  Whereas  the  practice  of  going  out  at  night  for  the 
'*  purpose  of  destroying  game  has  very  much  increased  of 
**  late  years,  and  has  in  very  many  instances  led  to  the 
*'  commission  of  murder,  and  of  other  grievous  offences.'* 
And,  accordingly,  for  the  purpose  of  averting  the  risk  of 
such  dangerous  consequences,  the  legislature  has  applied  a 
very  severe  punishment,  wherever,  from  the  number  of 
armed  persons  going  together  by  night,  there  is  a  reason 
to  infer  a  purpose  of  violence ;  while,  by  the  same  Act» 
night  poaching,  if  committed  by  only  one  or  two  persons, 
is  visited  with  a  comparatively  light  punishment.  We 
have,  therefore,  the  deliberate  opinion  of  the  legislature,  ex- 
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pressed  so  lately  as  I8S89  that  the  jmictice  of  going  out  at  Nn.  ia. 
nighty  in  aimed  bands,  for  the  purpose  of  killing  game,  is  a     und 
crime  of  a  very  heinous  nature;  and,  besides  their  guilt  of  y^J^ 
this  offence*  which  has  been  satisfactorily  established,  the    ^^^- 
pannds  have  been  convicted  under  separate  degree  of   j^j^j^^ 
goilt,  of  a  violent  assault,  a  crime  which  (as  has  been  said)  ^"•^^ 
is  often,  when  committed  by  itself,  visited  with  the  punish-  Atsauk. 
ment  of  transportation.      In  regard  to  Swanston,  as  the 
principal  actor  in .  this  offence^  the  ooly  hesitation  which 
the  C!ourt  has  felt,  has  iregarded  the  period  of  transportar 
tkm.      We  have  mercifully  awarded  the  shortest  term  of 
years  which  the  law  permits,  and  upon  the  other  pannels 
also,  we  have  pronounced  a  nuld  punishment,  in  the  hope 
that  it  will  <q[ierate  as  a  warning  to  them  for  the  future. 

In  respect  of  the  foregoing  verdict  of  Assize,  the  pannel 
Henry  Swanston  was  sentenced  to  be  transported  beyond 
seas,  for  the  period  of  seven  years ;  and  the  pannels  An- 
drew Herkes,  John  Wagstaff,  and  John  Faij^eve,  to  be 
imprisoned  in  the  Bridewell  of  Edinburgh,  and  kept  to 
hard  labour,  for  the  period  of  eighteen  calendar  months. 


His  Majesty's  Advocate — Shaw  Stewart^JSandynde. 

AGAINST 

George  Purves  Junior,  James  Neilson,  Richard  Scott,  and 

Henry  HARRowER.-^4fomfet^. 

Night  PoAC0iM«.-^ABaAULT.*~Four  FsMiels  oonvictedorconlraTeD- 
tioD  of  the  Act  9th  Geo.  IV.  c.  69.  and  of  aggravated  assault  on  a 
Gamekeeper,  sentenced  to  eighteen  months  imprisonment.  ^^  '^' 

and 

Gorge  Purves  junior,  James  Neilsbn,  Richard  Scott,  othe«. 
and  Henry  Harrower,  were  charged  with  contravention    isse. 


of  the  act  9th  George  IV.  c.  69j  and  with  Assault,  aggra- — ; 

rated  by  having  been  committed  to  the  serious  injury  of  Poaching 
the   person,  and  the  effusion  of  blood,  in  so  far  as  Anmit. 
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No.  16.    They  did,  in  company  together,  or  in  company  with  some  other  penon 

^'a^    or  persons,  &&  on  the  night  of  2d  or  mprniog  of  the  dd  day  of  December 

Others,    1835,  unlawfully  enter  the  plantation,  situated  on  or  adjoining  to  the 

FeU  29   fl^rm  of  Stevenston  Mains,  &c.     As  also  they  did,  all  and  each  or  one 
183& 

or  more  of  them,  wickedly  and  feloniously,  attack  and  assault  Walter 


Niffht  Jameson,  gamekeeper^  and  did  present  their  guns  or  other  fire-arms  at 
Poicbing  him,  and  tJkreaten  t^  shoot  -  hii^; '  and  did  titrike  hlin  with  their  g^ins 
AttHult.  ^^^  sticks,  or  other  weapons,  on  the  head  and  other  parts  ef  hi«  person, 
by  which  he  was  felled  tot^Q  g^puiid;  find., Yhm  lying  there,  they  did 
again  strike  him  repeatedly  and  severely  in  pnanner  aforesaid,  by  all 
which  he  was  cut  and  wounded,  to  the  serious  Injury  of  his  person,  and 
effusion  of  Wood.  ..  v.     .  v    \     v  .  v     « 


t. 


The  paimeli^  pleaded  *'  not  guilty ;''  proof  w^¥^.4^i  an^ 
the  Jury,  after  having,  beep  addressed  by  thft  f^^^qi^} .  fpr 
the  prosecutioQ,  aQd  S<v:  the  p^ppel^^  and.  cliarged:  by  the 
Lord  Justice-Clerk,  returned  a  verdict^  luimumottsly  find- 
ing the  pannels  guilty  of  the  first  chai^  as  libfiUed>  .and 
also  art  and.  part  guilty  of  the  a^ailt  lit)|?Pe4«  ,  ; 

In  respect  of  which  verdict  of  Assize,  they  wtre  sen- 
tenced to  be  imprisoned  in  the  Bridewell  of  EdinbiMi^h, 
and  kept  to  bajrd  labour,  for.  the  pmod  of  eighteea  calen- 
dar months. 


m  «t  ■»  »■<»■!  ^1  1 1 


Blarch  7 

183G.  Present, 

The  Lord  Justicb  Ci^rk. 
Lords  Gilliei;,  Medwyn.. 
His  MiJBsn^s  ADVOeiiTE^,r^j8WL  Gen.  Ckmmghime.-^Niipier. 

AGAINST 

Gilbert  9I<CAi»i,qift.— iSAantfT, 

Assault  and  Robbery  or  TaEFT^ALTSRNAtiVE  Charobs — 
Aggravation. — L  lo  an  iDdictmeDt  contalniDg  two  alternative 
charges  with  an  aggravation  applicable  only  to  one  of  thenii  the 
pannel  may  be  charged  as  guilty  <<  of  one  or  more  of  the  said  crimes, 
aggravated  as  aforesaid/' 
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S.  In  a  trial  on  an  alternative  charge  of  Robbery,  or  aggravated  Theft,   No.  17. 

the  Court  being  satisfied  that  the  evidence,  if  believed,  established  j^f^jj^ 

tbe  robbery,  would  not  allow  the  aggravation  to  be  proved.  March  7 

1839. 


Gilbert  M'Callum  wqs  charged  with  Assault,  as  also  Assault 
Robbery,  with  an  aU^mative  charge  of  Theft,  aggravated  R^btory 
by  being  haUt  and  repute  a  thief.  ^  '^'^<»^'- 

Shakd,  for  the  pannel,  objected  to  the  relevancy  of  the 
indictment,  that  the  pannel  was  charged  as  guilty  of  **  all 

and  eachf  or  one  or  more^  of  the  said  crimes ^  aggravated 

as  aforesaid^  while  the  aggravation,  of  being  habit  and 
repute  a  thief,  applies  only  to  one  of  the  crimes  libelled, 
▼is.  that  of  Theft— (Alison,  S.  p.  248.) 

The  SoLicitor-Genbral  answered.^ — Such  is  the  in- 
variable style  of  indictments. 

The  objection  was  repelled. 

The  pannel  pleaded^  not  ifuilty,  and  proof  Was  led. 
After  the  examination  of  the  person  robbed,  and  three 
other  witnesses, 

NAPr^B,  fdr  tbe  prosekrutibn,  pmpoaed  to  ask  a  police 
oflioer,  then  under  exaimnaill^n^  kowlo^'b^  had  known 
the  pannel ; 

The  Court  objected  to  the  question. 

Napier  argued.^The  aggravation  of  habit  and  repute 
is  charged. 

The  Lord  Justice-Clebk. — If  there  is  any  case,  it 
is  one  of  robbery,  to  which  that  aggravation  does  not 
apply. 

The  question  was  abandoned. 

Another  ivitiiess  was  examined,  and  the  pannel^s  decla- 
ration read.  The  Jury  unanimously  found  him  guilty 
both  of  assault  and  robbery. 

In  respect  of  which  verdict  of  Assise,  he  was  sentenced 
to  be  transported  beyond  seas,  for  the  period  of  fourteen 
years. 

F 
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March  12  _. 

183^  Present, 

Thb  Lord  Justigs^Clerk. 

LOR09  OiLLIES,  MkADOWBANR,  MACKfeNZIEk  MoNCIUIiPF« 

M&bWYN. 

Tne  Lord  Provost  and  MAOiaTRATSfi  op  PBRTif,  Suspenders. — 

PaHon. 

AOAIKST 

His  Majesty's  Advocate,  akd  tHe  Magistrates  oF  DunFmrm- 
LtNB,  Respondents. — SoL  Gen.  Cuninghame. — Sha^  Stiewari. 

Title — Burgh. — Prison. — L  The  Chief  Magistrate  of  Perth  permit- 
ted  to  assume  the  title  of  Lord  Provost, 

2.  Judicial  proceedings  sufficiently  intimated  to  the  Magistrates  of  a 
Burgh,  by  intimation  being  made  personally  to  the  Chief  Magistrate, 
as  such. 

3.  The  Court  have  power  io  grant  warrant  to  the  Magistrates  of  a 
Burgh,  t«  traustntt  oriminals  to  the  gaol  of  aoother  Burgh,  in  a  diffe- 
rent Sheriffdom. 

No.' 18.  In  consequence  of  the  insecure  state  of  the  gaol  of  Dun- 
tratoi^of  fermline,  a  petition  was  presented  to  the  Court,  in  name 
^^^   of  his  Msyesty's  Advocate,  praying  that  the  Magistrates 
Ma^'t  *•  ^^  ^^^  burgh  should  be  compelled  to  take  steps,  for  ren- 
Adrocate.  dcring  it  an  adequate  place  of  imprisonment     Answers 
^]j       r~to  that  petition  were  lodged  for  the  Magistrates  of  Dun- 
fermline, on  consideration  of  which,  the  Lord  Advocate 


gave  in  a  minute>  stating,  that,  **  under  the  circmnstances 
'*  set  forth  by  the  Magistrates  of  Dunfermline,  he  was 
*^  not  disposed  for  the  present  to  insist  in  this  complaint, 
farther  than  to  this  extent,  that,  for  a  few  months,  till 
the  general  measures  said  to  be  in  contemplation  as  to 
^^  gaols  shall  be  brought  forward,  all  prisoners  in  Dun- 
^*  fermline,  committed  either  for  trial  or  for  sentence, 
"  shall  be  transmitted  by  warrant  of  the  Sheriff  or  Ma- 


ce 
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"  gistrateS)  as  the  case  may  be,  to  the  gaols  of  Kirkaldy,   No.  ig. 
*•  Cupar,  or  Kinross,  who  shall  be  bound  to  receive  them,  i^ISlrf 
on  this  express  condition,  that  the  expense  of  transmit-    ^^^ 
ting  them,  and  of  maintaining  them,  while  in  any  of  ^  ?^* 
these  gaols,  should  be  provided  for  by  the  burgh  of  Adr^t^ 
-  DunfermUne."  ^igjt^* 

Objections  as  to  the  gaol  of  Kinross  were  given  in  by  the  — • 
Sheriflfof  Kinross,  and  sustained  by  the  Court.  The  Lord  *'"^°**"' 
Advocate  then  moved  their  Lordships  to  extend  the  war-^ 
rant  for  which  he  had  applied  in  the  above  minute,  so  as 
to  include  also  the  gaols  of  Perth  and  Kinghorn.     The 
Court  pronounced  the  following  interlocutor : — 

^  The  Lord  Justice- Clerk,  and  Lords  Commissioners  of  Justiciary, 
^  having  resumed  consideration  of  this  petition  and  complaint,  with  the 
M  ajuvers  for  the  Magistrates  of  Dunfermline,  minute  for  his  Majesty's 
**  Advocate,  and  objections  for  the  Sheriff  of  Kinross-shire,  and  in  re- 
spect the  said  petition  and  complaint,  and  minute  have  been  intimated 
to  the  Magistrates  of  Cupar  and  Kirkaldy,  and  no  answers  or  objec- 
tions given  in  by  either  of  these  bodies,  grant  warrant  to,  and  autho* 
**  nie  and  ordain  the  Magistrates  of  Danfermline,  to  transmit  such 
**  criminal  prisoners  as  are  at  present  confined  in,  or  may  be  hereafter 
**  ordained  to  be  committed  to  their  gaol,  ander  warrants  of  commitment 
**  for  trial,  or  sentences  of  the  High  Court  or  Circuit  Court  of  Jus* 
**  Uoiary,  and  that  to  either  of  the  gaols  of  Cupar  or  Kirkaldy :  the 
**  Magistrates  of  which  burghs  respectively  are  hereby  ordained  to 
**  receive  and  detain  the  said  prisoners,  and  for  whose  safe  custody  they 
"  sliall  respectively  be  answerable,  the  expense  of  maintaining  the  said 
**  prisoners  being  borne  by  the  party  sutgect  to  that  burden  ;  and  ordain 
^  tbm  interlocutor  to  be  forthwith  intimated  by  his  Majesty's  Advocate 
**  to  the  Magistrates  of  Cupar  and  Kirkaldy :  Farther,  on  the  motion 
^  of  his  Majesty's  Advocate,  ordain  the  present  proceedings  to  be  in- 
**  timated  to  the  Magistrates  of  Kinghorn,  and  also  to  the  Magtstfateft 
^  of  Perth,  in  the  view  of  a  similar  order  being  pronounced,  if  neces6ary> 
**  ID  referenee  to  the  gtnb  of  these  burghs." 


Intimation  was  made  in  terms  of  this  interlocutor ;  and 
an  execution  of  said  intimation  having  been  produced,  the 
int^locutor  was  pronounced :— » 


**  The  Lord  Justice-Clerk,  and  Lords  Commissioners  of  Justiciary 
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No.  18.    **  havidg,  on  ihe  motion  of  his  Majesty's  Advocate,  resumed  coDSidera- 

tratM^'r   "  '^^°  ^^  '^®  proceedings  in  this  case,  and  particularly  the  interlocotor 

Perth     "  of  the  15th  day  of  June  last,'  whereby  the  said  proceedings  wet-e  np- 

J';       <<  pointed  to  be  intimated  to  the  Magistrates  of  Kingborp,  and  also  to 

Majesty*!  "  ^^^  Magistrates  of  Perthj  in  th^  view  of  ai).  order  being  pronounced, 

Advocate,  «  if  necessary,  in  reference  to  the  gaols  of  tliese  burghs,  similar  to  that 

1830.      "  pronounced  in  regard  to  the  gaols  of  Cupar  and  Kirkaldy — in  re- 

*<  spect  that  inthnatiofa  ba6  been  made  accbrdinglyi  and  that,  while  the 

Saipenuon  «  Magistrates  of  Kinghorn,  as  now  stated,  have  ^intimated  ad  Intention 
<<  to  object  to  the  proposed  traosmitsion  of  priioners  to  their  goal,  no 
**  objections  or  ^swers  have  been  given  in  for  the  Magistrates  of  Perth, 
**  in  the  meantime,  grant  warrant  to,  and  authorise  the  Magistrates  of 
**  Dunfermline  to  transmit  criminal  prisoners  of  the  description  men* 
<(  tioned  in  said  interlocutor' of  the  15th  day  of  June  last,  to  the  gaol 
<<  of  Perth,:  as  wpU  aa  to  those  of  Cjjpar.and  JUirkaldy^.th^.M^gis- 
**  t rates  of  which  burgh  of  Perth  are  hereby  ordained  to  receive  and 
^  detain  such  prisoners  as  may  be  so  transmitted,  and  for  whose  safe 
<*  custody  they  shall  be  answerable ;  the  expense  of  maintaining  the 
*<  said  prisoners  being  borne  by  the  party  subject  to  that  burden  :  And 
'*  ordain  this  interlocutor  to  be  intimated  by  his  Majesty's  Advocate 
"  to  the  said  Magistrates  of  Perth ;  and  allow  the  Magistrates  of 
f<  Kioghorn  to  give  in  their  answers  or  objections,  within  fourteen  days 
<<  from  this  date." 


The  Magistrates  of  Perth  applied  to  have  the  execution 
of  this  warrant  suspended^  on  the  following,  grounds  : 

1.  The  warrant  was  £:ranted  under  the  erroneous  state- 
ment  and  belief,  that  tljie  proceedings  had  been  regularly 
intimated  to  the  Magistrates,  as  provided  by  the  interlocu- 
tor of  15th  ^une.  But  intimation  was  given  to  the  Chief 
Magistrate  only,  and  that,  not'  while  he  presided  at  any 
meeting  of  magistrates  or  council,  but  by  service  at  his 
own  house. 

2,  The  prayer  of  the  original  petition  against  the  Ma- 
gistrates of  Dunfermline  contained  nothing  under  which 
such  a  warrant  could  competently  be  granted  against  the 
suspenders,  nor  was  there  any  such  alteration  or  modifica- 
tion of  that  prayer,  as  to  render  the  granting  of  such  war- 
rant formal.  And  the  minute  put  in  for  the  Lord  Advo- 
cate did  not  contain,  expressly  or  by  implication,  any  thing 
relative  to  the  suspenders. 
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3.  The  gaol  of  Dunferraline  is  situated  in  a  different  No.  is. 
sfaerifidom  from  the  gaol  of  Perth.  tnt^^r 

4.  The  accommodatioD  larded  by  the  gaol  of  Perth    ^%^ 
is  not  even  adequate  to  the  wants  and  uses  of  Perthshire-  M»>rtv't 

5.  The  gaols  of  Krkiddjr,  Cupar,  and  Kinghom,  whioh  AdTocate, 
are  all  in  the  sheriffdom  of  Fife,  contain  ample  accommo-     isss. 

dation  for  the  prisoners  whom  it  may  be  requisite  to  send ''^ 

trom  Hunrarmiine. 

It  was  answered  fbr  the  Loird  Advocate : 

1.  SulBicient  intimation  was  made  to  the  Magistrates,  by 
aervUig  a  copy  of  alUhe  proceedings,  and  of  the  interlocu- 
tor cyf  the  Court,- upon 'the  Lord*  Provost  personally,  **  as 
^  Provost  of  the1>urgh,  and  as  representmg  the  Magistrateis 
•*  of  the  said  burgh  of  Perth.** 

2.  It  was  competent  for  the  respondent  to  move  the  Court, 
to  extend  the  warrant  for  which  he  had  applied  in  his  ori- 
ginal minnte,  ^  as  to  include  the  gaols  of  P^rth  and  King- 
horn. 

3.  The  objection,  that  the  gaols  of  Perth  and  Dunferm- 
line are  in  different  sheriffdoms,  is  not  a  valid  ground  of 
suspension ;  and  such  an  objection  has  been  disregarded  in 
numerous  similar  cases. 

4  and  5.  The  gaols  of  Kirkaldy,  Cupar,  and  Kinghorn 
are  wholly  inadequate  to  afford  the  requisite  accommoda- 
tion ;  and,  although  the  gaol  of  Perth  is  not  so  spacious 
as  might  be  desired,  it  is  a  secure  place  of  confinement,  in 
which,  under  the  pressing  circumstances  of  the  case,  some 
of  the  Dunfermline  prisoners  may  be  accommodated. 

Before  proceeding  to  the  discussion  of  the  questions  con- 
tained in  the  bill  of  suspension,  and  answers  thereto,  the 
Court  called  upon  the  suspenders  to  show,  by  what  title 
the  Chief  Magistrate  of  Perth  assumed  the  designatioi^  of 
•*  Lord  Provost." 

Patton,  for  the  suspenders,  stated — ^That  the  biirgh  of 
Perth  is  of  high  antiquity.  It  is  one  of  the  most  ancient 
in  Scotland,  and  at  a  very  early  period  enjoyed  distinguish- 
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No.  18.  ed  privil^es.     It  was  the  reaid^noe  of  the  early  Scottish 

trat^'of  monarchs,  the  seat  of  the  court,  of  the  parlifMODenty  and  of 

^^^^   the  sational  councils  of  the  clergy.    The  earlieet  charter 

Ma^fliVt  ^"  ^^^^^  ^f  ^^^  bur^,  which  is  eotaut,  was  granted  by 

AdTocate,  William  the  Lion,  in  1210.      Thia  charter^  which  is 

1886.  verbatim  narrated  in  a  subsequent  charter,  granted  by 


■  '■  King  Robert  III.^  in  1899,  itself  narnytes  a  prior  grant  in 
^^^^  favour  of  the  burgh,  by  King  David,  the  gnmd&ther  o£ 
King  William,  who  died  in  1153,  dated  on  the  10th  of 
April,  in  the  86th  year  of  his  reign.  It  was  the  residence 
of  William  the  Lion,  the  grantee  of  the  charter  foresaid, 
and  the  seat  of  his  Court.  A  ootempontiy  writer  testifies 
to  its  importance  and  opulence  at  that  early  period,  and 
describes  it  as  a  main  support  of  the  kingdom.^  It  waa,  in 
like  manner,  the  seat  of  the  Court  of  Malcolm  the  Fourth, 
who,  in  a  charter  addressed  to  the  Monks  of  Scone,  in  the 
neighbourhood,  describes  that  place  as  the  principal  seat 
of  bis  kingdom.  It  was  the  favourite  residence  of  other 
monarchs,  and  received  charters,  containing  additional 
grants  of  land  and  of  immunities,  from  various  kings.' 

Perth  enjoyed  this  preneminence  until  the  middle  of  the 
fifteenth  century,  at  which  time  Edinburgh  became  the 
capital.  Of  the  thirteen  Parliaments  held  in  the  reign 
of  King  James  I,  eleven  were  held  at  Perth,  one  at  Stir- 
ling, and  one  at  Edinburgh.  The  National  Councils  of 
the  Scottish  Clergy  were  held  there  uniformly  till  1459.' 
Though  losing  its  preeminence  by  the  selection  of 
Edinburgh  as  a  capital,  Perth  has  uniformly  and  constantly 
maintained  the  second  place  in  the  order  of  burghs,  and 
its  right  to  do  so  has  been  repeatedly  and  solemnly  ac- 
knowledged.   Attempts  were  made  to  question  its  right 


1  Cambden.  Brit  p.  708.  Caot's  History  of  Perth,  p.  24. 

2  Chart.  Scon.  v.  Caledonia,  p.  776,  777 ;   Tytler's  Scot.  vol.  ii. 
Jamiesbn's  Scottish  Palaces,  p.  55. 

^  Mftitland's  l^st.  of  Edin.  p.  6 ;  Gough'«  Camden*a  BriU  Fooe 
Perthshire;  Cant's  HisU  of  Perth. 
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bjr  Dundee,  which  is  tha  tlrird  in  order ;  hut  thfse  attesipCs    No.  18. 
uniformly  failed.  tratSl'pf 

On  the  IMfa  of  April  1601,  Kmg  James  thefiizih  ae.    ^^ 
cepted  the  oAee  of  Chief  Magistratte  of  Pertii.-    His  ae*  ^^^  ,, 
ceptance  of  the  offloe '  is  described  in.  the  Diaiy  of  Mr.  Advoc»t«, 
Dundee,  a  burgess  of  the  "town,  and  ad  eye-ndtness  of  his    im-  ^ 
induction.    Hi^  Majeetjr  was  enrolled  i»  a  fanrgesa  aiid  ■■    -^   ■ 
guild^bro«her,  aiid  he  Umwdf  inscriiHA.  his  auune    in  ^'^^'^'' 
the    GidMrf  Regfister.  •    AdamaoD,  ithe  taoithM  of  .the 
Muses  Thl^enodiej  also  witnessed  the.^Kingfs  indM^km 
into  the  office,  aad   deterttuss  Jt  ia-the  poam.  bteriog 
that  nanle.      The  poem  was   poblisfaed  is  1838,  and 
is    dMleMed'  *<  To  his  native  tmm   of   iBeotb,  The 
**  iiOteD    PAOtOOTy    Bailies  imd  Oomicil   thereof,    his 
**  worthy  patrons.^'    Cant,  #ho'paUiahed  an  edition  of  the 
poem  in  1774,  with  extensitenoleB^  similariy  dedicates 
his  work  to  **  The  LoRDPfiavooVi  fiHBAiVE  and  Co- 
^  rokeh,''  and  to  the  other  Magiatrates  of  ^that  day* 

The  charters  of  the  burgh  gave  a  right  to  the  burgages 
to  appoint  a  Sheriff,  havings  wi  than  the  tawst,  powvr  and 
authority  eo^extensive  with  the-  Sfaeriff  of  theoounty. 
The  office  has  been  tmiftmniy  held  bytbe  Chief  Magis- 
trate, as  is  that  of  CoroiK?T,  and  the  appointment  to  ttmse 
offices  is  annually  made.  The  ehief  Magistrate  of  Perth 
has  exercised,  in  various  insta«ees,  the  power  of  trying 
crimes  punishable  by  dealfli,  and  sentenoes  of  dealb  pro- 
nounced by  him  have  been  carriad  into  exaeutioa. 

For  a  very  long  period,  a- use  and  consuetude  has  exist- 
ed, of  addressing  the  chief  magistrate  of  Perth  \^  the 
title  of  the  Lord  Provost.  He  has  uniformly  ei^joyed  the 
title  in  the  burgh,  and  in  corrBfipoadtDce  on  the  aflains  of 
the  town.  He  has  been  called,  under  that  designation, 
to  attend  the  annual  convention  of  burghs.  He  commu- 
nicates with  Secretaries  of  State,  and  other  public  officers, 
under  that  designation,  and  is  so  addressed  by  them  in 
their  communications  to  him.  He  holds  various  powers 
and  functions,  conferred  on  him  under  that  designation 
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No.  18.  by.  various  acts  of  Parliammt,  and  mm  Jntroduoed  to  this 

tratMof  Kiog  at  Holyroodhmise/ la  ISflS^  by  the  Lond^Lieateiiant 

^^^    of  Perthshire,  uader  that  Aitle^  white  theiisbifEf  imis^stratea 

MJ&fs  «f  Abendeen.  Dundee,  .to^., .wire  .pi^]|ted.^«t  pvov^ists  of 

Advocate^  those  towns  Qiily*}  ^Thfii:Qw(sVt»r0f\^bM  ti9ie^9taiii8 

1830.    the  acUceas  cf  tthet^Miord  Brovost^iAlagisteat^  aBd.Qoua- 


-cilirf.Perth,?  whiAiwiis  ipnemtedi^tarliid  M^esty^  apd 

ttipa&iiion  ^j^i^  ^^g  ackMvriedged  >  ^by uthe^ficMe^iay  i^f *  8tf^  .  to 
have- been  received  by  th^iKiag  :ni:thefiisttai  fonew  J'uiw- 
ther,  he.]D»»  reoeimd  thfe  latie<aiid  ddsignatioo.  under  a 
deed  giantedi  by  the  Crown^  aodheanidg  the>t]g«trniaRual 
of  his  Majesty.  In  the  precept  for  ^ passfcagt  a  w^nwit^ 
under  the  Grea^'  Seal^r-fbr  the Jncoriipcatiom  lof  the  J^oypl 
Lunatic  Asylum* i at  -Petih^^ ha  is  ^xpresriy  }difee^^aiid 
appoints  a>dirfecl»ry(aiidarttbeiiite  oCiLokid  'PcovoatiC  wd 
in  thecharter  pasdidiupoii  tiiia>^neofeptf  oo-wittTM(^rand^. 
passing  the .  Gteat « Seal^  the  ydaaigBation  ds  repeated. ' 

In  England,  the  title  of  Lord  Mayor  is  assumed  by.  the 
chief  magistratest  offLendon^taad' o£'\/oi3k..  ?]li  neither 
case  ^was  it  f^nby  any  ewprei»  grant/  In  fidinbucght 
the  tt4leof  Lord•Prov«»t^hl<]ikfiJQa8nlna^^dlwa  BiOtatimd 
upea>anyvgraiit,  bnt^poiitpEefianytiveiitage'alidiaeii^ 
rec^gwtionalione/  '     «:•.  -"  i  ••:«'"  'm  x-  •••    -i  »• 

The  tLoRD '  JcTBXicEUDLsniiti^^We  hmrt)  have  no  quefr- 
tioR  of  .right  to  decide  J  'The  qneationis,'  axp  we  to  s^Cr 
tion  the  assumption;  b]r.  the  >  Chief  MdgistmteiofFisrth^  of 
the  title  of  Lord  ^Pro^rast,;  iby*  allowing  the  vdesigpiatiM  .to 
reni£tin  as  ^  nv^^it^tiBtaiK  im  the.  bill  i^/'fiufipen8i{^< •  I 
lay  very  little fstresfr^on  twhrntds^saidi  of  the^pvactiiee^  be* 
cause  I  cannot  be  a  witness  to  ^hat  prActke,  rhaving  seen 
many  most  lespectahte  gentl^nen  in  the  office,  and  having 
invariably  addressed  them*  as  Provost  only.     But  we  find 


"^"^^♦^-"■^^    ■      »  «    ■!» 


'  Nortbcote's  Hist  of  London,  b.  i.  c.  iv.  p.  70 ;  Drake*s  Hist,  and 
Anf.  of  the  City  of  York,  b.  i.  c.  6,  p.  181. 
<  Maidand*s  Hist,  of  Edin.  p.  227,  c.  i. 
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this  designatlmi  allowed  in  a  i^wter  under  the  Great  Seal,   No.  10. 
and  be^riiig  lAte  feign  mhntidl  of  hi»  Majesty.      And,  in  trKf 
182»,  whM'his  IMe  Mafe^ty  t«^i<ed  Sirotiftlid,  it  hfii  been'    ^^;'^ 
showfr  to  mi  tliatf  me  gentlemM'halding  Aifir 'dflkte  of  ebief     ^'» 
maturate   of  P^h^'wafe'  iiftrbdubid  to^fais  M^eifty  as  Adv^aL! 
LoM  Prt>^d8t,*aiid'm'i^re99«^Ma^>^prfes(^^  ^me!^ 

in  nam«  ^of  •tli^  L^d>Pi»o^0»fc^inid  Mag^ratos;  4iild>^n  ^^ 

sweriW«irried,«ignt*'tfette/H(toa»8*«ii^^  itt'^vrlkkh^""^*"*''''^ 
thflt  desigAatibn i»fii^  to  HiAmh  lidiiiBot' seei' thereu 
fare;h<m'  iM^'Mm^objedti'to  »ihd  ddsdgMtionrasrafned  ;  *H 
being:  iifid«rstddd,  ihat  tidiqaestion  df  iDdj^  jhny^  raoiain 
for'ftiCUre  cttiiiSdeMtioDj  r;..r,rr   „\t  ,,|      -.  r^-'MC'/    -» 

IioMd'  6niLiE8;A^Ii  ^Dtilr^y)  1  cMtor.  >  <  We^  h«vk  here 
n6  j^d9cdtory>p9tr«r«'i  Mat  w^reielefak-lyi  prairM'thatfthis 
pay^  hbd  tid'^riglM;ltb<'adramcl  thcf  titler  «f >2iolvd  Provost, 
w«'iti%lM'<^ott4iiiihar«dmn^  8Qa<!>iBiBt>aq  an^. eiHdeitee 
which  w^  hav^  is  tho'  other  wAyv'I'  alnr^fi>tr>8aiatflEudiig)  tbi» 
desi^atiOH-' *■"'  -    !«,,{''  r.^  .»i...i't.    :i'.riui-     • 

iibaii  Af  E ADO^Wb A<N  aii^^^I  lam  >  <  sohy  that  t  L  am  <  coni'^ 
pen«d-f€f  differ]  Tbere^  can^heno^diMibt  tbat  in  aols  of 
parliibn^nt,  and  aeto'of  iaeok*^0mti0B»'<thls  ^titld  is^giiTen  to 
the  PromM  of -Par^  Bvilr  these  things^  all  pasa^^ipericnh 
petentis ;  there  is  no  one  who  has  an  intoresl  i  to<  apftose; 
As,  tbcfrefore^>  Aere  i9 '  nothing  hut  axitii4>rit7'  ^^  *^^ 
kindi  we;  being'  a  high  eourt  of  t  judidnbiK^  *  teamiot  con* 
sidev4hat  wfebtfra  ^▼ideitee'of  theitight  tO'th^titl^clMliied. 
Neltlfer  ca»  ariy  airgmneni  be'.drafw%  ftdtii  .wbat  pass- 
ed durifig  tbaKing^' Visits  f»  Sbotiand'iofi  162a«  The 
Seeretaiy^  iState  freowres^a'dHpfl  'address- to' 4he  -King, 
and  answers  it  in  thei  teniiB  in  which  it  i»  Minted.  His 
attention'  is  nod  called  to  its'putienlar^terafisj'  Then, 
again,  at  the  levee,  evor^  person  is-  announeed,  in 
the  way  he  designates  himself.  Had  the  Provost  called 
himself  a  Duke,  he  would  probably  have  been  so  an- 
nounced by  the  officer  in  waiting.  The  matter  having 
been  brought  before  us,  it  is  a  question  of  legal  evidence 
which  we  have  to  determine.  No  authority  in  this  realm. 
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Na  la  not  the  LegiaUitiire  itsdf,  can  confer  titk*  of  digmtyt 
tnt^  of  These  can  flpw  only  from  tii9  fountain  of  hoiiQurr^the 

^V.^  crown ;  and  I  do  not  think  we  have  proof  of  the  orovn 
Ma?e8t  *s  ^^^^ff  deliberately  conferred  this  title  on  th^  awpender. 
Advocate,      LoRD  Itf  AC^EN^iB.^^We  are  not  a  eourt  of  dignity* 

1836.    If  I  thought  that  there  waa  dearly  no  right '  «a  afipome 
this  designation, I  wouM  be  ngainat  admitting  it;  imt 


biupenaion^^^  th^  8tat^mejM»  made*  to^vs  ^om  4he  Baf>»  there  ap* 
peftr  to  pe  to  be  too  grounds  (or  palasiog  eeosuro  on  the 
Provost  of  Perth^  for  asuuMitig  tUe  dMi^ation. 

Lord- Mono9.19][ff.*^I  con^Wr  JH  ireire'caU#4upoD, 
under  a  proper'  jurisdiction,'  to  d^ido  4ha  question*  I  do 
not  say  I  would  think  that  thei^>  was  auffieient  legal  eri- 
dance.  But  seeing  tbid  paity  fecogqaaod  otidekr  tlie  title 
of  Lord  Provo^tp  ia  the  <femft&»whw^  that  dasigtiatioa 
hai  been  given  to  hitn,  Infm^f-  opiaamithat  wo'havn  no 
sufficient  grounds  to  inierfeiis. 

LoRU  MeDwyn. — ^I  indiae  to  agnee  with  Lord  Mear 
dowhank.  I  cannot  covcui^  in  thinking  that  this  title  being 
given,  either  in  a  private  act  «€  Parliament,  «r  in  the  charter 
of  incorpomtion  of  a  compahy,  isanffident  to  give  a  right 
to  the  designationv  And  I  a9&'  indined  to  think  that  a 
daim  maat  be  bad,  ip-sapport  of  whiidi  it  is  neoeesary  to 
go  back  to  Adamson's  Muses  Thranodioi  and  OantVi  His- 
tory of  Pfrth,  and  found  upon  the  atyle  of  thesr  dedicar 
tions.  My  recoUeotioo  is>  that  in  the  Coimnifision  of 
the  Peace  for  the  oovnty  he  is  only  styled  the  Prevoat  of 
Perth.  And  I  am  of  opinion  that  sufficient  fnreof  has  not 
been  afforded  to  us  of  h»  right  to  any  higher  title. 


The  Court  allowed  the  djesignation  to  3nNnain»  i»  in  the 
bill  of  suspension. 

The  Lokd  JusTiOE^CLEBK-^^r^n  the  merits  of  the 
case  I  have  no  doubt  It  was  the  duty  of  the  Xiord  Pro- 
vost, to  intimate  to  his  brother  magistrates  the  notice 
which  be  had  received  of  the  proceedings  before  this  Court. 
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Timns  in  regard  to  the  exp^diwt  it8^1f»  which  is  proposed  Np.  is. 
oa  the  part  of  the  Lord  Advocate,  to  supply  the  defective  trataf  o> 
aocommodatioii  in  the  gaol  of  Dunfermline^  it  is  said,  that    ^^^^ 
the  Ediahurgh  gaol  is  4bjs  general  place  of  coi^oement^  ^i^  ,^ 
fyr  the  whole  ctf  Scotland,  and  ought  to  supply  all  de-A4Tmt«' 
ficieiMses  in  the  country  gaols.    It  appears^  abo^  to  he  the  ^vm}^ 
.opiniom  of  some  of  your  Lordships,  that  the  liord  Advocate  ■■ 
ipi^i  npply  to  us  fiip  a  special-  wwrwit,  whenever  a  Cfine  ^^'^^^^'^ 
jof  neoessiiiy  occuivedw>i  But  neither  cif  these  principtos 
were  adopted  hy.  tile  Comrt  mMie  case  of  'Dumbarton, 
(25  June  18A4»  Shhw's  Justiftiary  Jleports,  No.    118,) 
The  gad  of  Glasgow^  to  whichw^ordep^  this  Dumbarton 
prisDQprs  to  beitvansmittedf  is  no(i  a  lurtionalgaol^  but,  like 
thatitf  Perth,  a  gaol  for  the  town  and  county.     This, 
thtreffwe,  is  an  eawpt  precedMilj  for  ua  to  foUow,,    If  jt  is 
made  out,  that  the  giaol  of  Ferth  is  afc  isny  time  so  crowded, 
ais  to  render  obedience  to  the  warrant  impracticable,  the 
magistnlfis  can  f^iply  to  us  for  redress*    But  it  cannot 
he  worse  than  the  gaol  of  Sdinbnrgh,.  where  there  are 
often  five  women  confined  in  one  oeU. 

Lord  MfiADowsAHs.-^I  was  in  the  minority  in  the 
Dumbarton  case.  My  opinion  was  then*  as  it  is  now, 
that  euoh  a  measure  as  that  proposed^  is  unfair  to  the 
county  or  burgh  on  whom  the.  burden  of  receiving  prison- 
ers is  thrown.  Are  the  n^agistrates  ol  Dunfermline  to 
have  the  power,  of  their  own  authority,  to  impose  this 
bttrd^i  upon  Perth?  We  have  not  the  power  to  give 
them  this  authority*  We  might  as  well  give  it  to  the 
clergymen  4ji  Dunfermlinet  or  any  other  body»  Xiet  the 
Lord  Advocate  apply  to  us  for  a  warrant,  whenever  a  case 
of  necHssity.  occurs,  and  we  will  grant  it  But  that  is  a 
very  difiereut  thing,  from  giving  so  great  a  power  to  the 
magistrates  of  Dunfermline. 

Loud  Gilues.-^  am  dear  that  we  have  the  power  ask- 
ed; and  the  case  of  Dumbarton  shows  that  we  have  exercised 
it  It  IS  8aid,-^wbere  a  necessity  occurs,  we  may  grant  a 
special  warrant     But  how  are  we  to  judge  of  the  necessi- 
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No.  18.  ty  ?    Are  we  to  take  a  jnroof  of  its  existence  ?    And  what 

trttt^'of  is  to  become  of  the  prisoners  in  the  meantime  ?     It  makes 

^^^    no  difference  whether  the  gaol  of  Perth  is  a  public  gaol, 

Ma^"tv's  ^'  ^°^  intended  for  one  particular  county  and  burgh.     No 

Advocate,  gaol  cau  bccomc  such»  without  authority  of  this  Court,  and 

1836.  all  the  gaols  in  Scotland  are  3ubject.to  our  jurisdiction. 
7-  Lord  Mackenzie. — I  concur  with  Loifd  Gillies.  Be- 
sides the  case  of  Dumbarton,  we  have  given  authority  to 
have  the  prisoners  in  th(e  gaol  of  Nairn  transmitted  to  For- 
res ffaol.  And  the  circumstance,  of  Perth  and  Dunferm- 
line  lying  iif  di^<^ent .  cpu^t^es,  do^  not  affect  the  case. 
The  magistrates  of  a  burgh  have,  as  little  authority  in  other 
parts  of  their  own  county,  as  in  other  counties.  If  it  were 
an  open  q^uestion,  I  cannot  concur  in  the  doctrine,  that  the 
measure  involve^  any  hardship.  The  burghs  are  bound  to 
build  gaols,  and  thataot  for  their  own  use — as  a  man  builds 
a  dwellinghou^e, — but  for  the  accommodation  of  thecountry 
generally.  It  is  said,  w^  might,  as  well  give  this  power 
to  any  other  body,  and  assuredly,  if  there  were  a  case  of 
plain  necessity,  we  ha,ve  power  to  give  this  authority  to 
the  clergymen  of  Duijifeiinline.  It  is  the  necessity  which 
justifies  the  proceeding. 

Lord  MoKCR£iFF.~-Wehave  jurisdiction  over  aU  the 
gaols  in. Scotland  ;  »a4>X.see  no  plgection.ip  the  way  in 
whicfi  w^are  ask^  to  exercise  that  juri^sdlctioPr.  ^t  is 
said,  that  it  ia  a  rhardshf p  t<>  th^  .city,  of  Perth,  to  give  the 
magistrates  of  Dunfermline  power  to  impose  this  burden' 
upon  it.  But  we  see  that  there  is  a  necessity,  and  there- 
fore we  must  give  the  discretionary  power  asked.  If  that 
discretion  is  abused,  and  the  Magistrates  of  Perth  come 
to  us  by  complaint,  we  can  give  them  redress.  But,  in 
the  mean  time,  some  provision  must  be  made  for  the  safe 
custody  of  criminals.  An  atrocious  murder  may  be  com- 
mitted at  Dunfermline  to-morrow ;  an  application  to  this 
Court  requires  time ;  and  the  warrant,  the  execution  of 
which  we  are  asked  to  suspend,  is  thus  rendered  absolute- 
ly necessary. 
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Lord  Medwyn. — I  do  not  dispute  our  jurisdiction   No.  is. 
over  all  the  gaols  in  Scotland,  which  commences  with  our  tratef'of 
approving  of  everv  new  place  of  confinement,  before  it  can    ^®^'^ 
be  used  as  such/   Biit,  except' fdr  ttie  c^s^  of  Dumbarton,     "»•  , 
I  should  (Jou'bt  wliether  we  have  tile  power  which  this  Adi^^, 
warrant  assumes.    1  ^n'ow  that  case  bill jr  historically,  and    me. 

there  was  a  'Afterence  of  opinion  in  regard  to  it.     One 7- 

judgmeni  *  does  iiof '  makie  law,— A  series  of  judgments  ""p*""***^ 
would  iiave  tfiis  effect ;  an&  after  the  decision  of  your  Lord- 
ships in  tliis  case,  1'  shall  Bold  the  law  to  hi  fixed.  At  the 
same  time,  there  aifelmport^tit  joints  of  diffei'ence  between 
this  cas^,  and  the  case'of  Nairtr  and  Forres.  Forres  did 
not  object,— it' i^witlliti  the  sfenife  jUWsflictioVi,  itt  the  same 
shei^om  as  Naliii  ^ailtf  tfife  Wafehi  \t>k^  gratated  for  a 
iporary  puVpos^'  dnl^  ^Ttfe'^ail  tif  PeVth  ii  liot  Suffi- 
cient for  its  own  purposed,  land  tnfe'^fi&iiibtil^  gaol  is  the 
only  national  place  of  coHftneriient,  to  trhieh  recourse 
should  be  had  in  cases  bf  emergency;  ' ' 

tJoRB  MEABoWfiANk.'-^lh  the  dbsex^dttOTS  I  mdde,  I 
did  not  mean  to  say  anything  %id!hst  the  jurisdiction  of 
this  Court  over  ^11  the  'gaols  in  Scotland. 

The  Cburt,  In-  "respect  it  "will  be  totnpttent  for  the  sus- 
penders to  cMx^iIain  of  the  proceedings  of  th6  Magistrates 
of'Duiifenrtline,  in  th^  event  of  any*  abuse  of  the  power 
given  thekn  to  trahsniit  cririiinal  prisoners  to  the  gaol  of 
Perth,  Infused  the  Mil.  '        .       » 


78     REPORTS  OF  CASES  BEFORE  THE  HIGH  COURT 


No.  19. 
AytoA 

V, 

March  Id 
183& 


David  Ayton,  Suspender. — Z).  P.  Stope. — J,  Anderson. 


Snap,  and  AOAlKSt 

Lib. 

« 

WitLiAM  HaiO,  Respendent.-'**^/.  Gen.  Cuninghame.-^Htmdifride. 

Jurisdiction* — Police  Act. — Process. — I.  A  trialfor  reset  of  theft 
competent  under  the  Glasgow  Police  act,  without  a  copy  of  the  com- 
plaint being  served  on  the  pannel. 

2.  A  single  Magistrate  has  juried ietton. 

d<  The  proviaion  of  the  Act^  that  a  record  be  kept  of  the  charge  and 
judgment/  suf&oiently  obeyed  by  preservation  of  the  schedule  given 
to  the  gaoler  as  the  warrant  of  commitment 

The  Suspender,  a  Broker  in  Glasgow,  was  tried  before 
the  Police  court,  on  the  1st  January  18S6,  at  the  instance 
of  the  Respondent,  as  Procurator-fiscal  to  the  Magistrates, 
for  the  crime  of  Reset  of  Theft.  The  complaint  and  judg- 
ment were  in  the  following  terms  : 

«  PoLicB  Court,  Giasgaw^  Jan.  I,  1836. 

<<  Unto  the  Honourable  the  Magistrates  of  Glasgow,  the  complaint  of 
'<  the  Procurator- fiscal  for  the  public  interest,  charges  David  Ayton, 
<<  now  in  custody,  with  having  within  the  last  four  weeks,  within  his  own 
<*  shop,  in  King  Street  of  Glasgow,  feloniously  resetted  and  received 
^  from  Hugh  M^Lachlan,  a  boy  in  the  employment  of  James  Anderson 
«  and  Company,  calenderers  in  Montrose  Street  of  Glasgow,  two  braas 
"  patterns,  which  were  stolen  from*  the  said  James  Anderson  and  Com- 
**  pany,  time  foresaid,  the  said  David  Aytqn  well  knowing  the  same 
"  to  have  been  stolen. 

<<  For  which  offence,  the  defender,  on  being  l^ally  convicted,  ought 
«  to  be  punished  in  terms  of  law,  to  deter  oUiers  from  committing  the 
«  tike  offences  in  time  coming. 

(Signed)  •*  Will.  Haig.'' 

At  GlasgaWf  the  1st  day  of  January  1836. 
<'  Sitting  in  judgment,  William  Bankier,  Esq.  one  of  the  Magistrates 
<<  of  Glasgow.    The  cause  being  called,  the  defender  appeared,  and  the 
«  bailie  having  heard  lum  in  answer  to  the  complaint,  and  examined  oa 
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«<  oatby  m  loB  preMoce,  tbe  wHnen^  named  and  deseed  in  the  lisU   No.  \9, 
**  hereto  annexed :  Finds  the  charge  against  the  defender  proven.    In    ^P^'^ 
**  respect  whereof   Decerns  and  adjudges  the  said   defender  to    be     Haig, 
<«  committed  to  the  bridewell  of  Glasgow*  and  detamed  therein^  subject  ^?^  ^^ 
"  to  the  r^ulations  thereof,  for  sixty  days  from  this  date.  ' 

(Signed)  "  Wm.  Bankiiir  *      g^p.  ^ 

AlTTOK  presented  a  bill  of  suspension  and  liberation*  on 
the  following  among  otber  grounds  : — 1.  That  he  was  ap- 
prehended without  a  warrant.  2.  That  he  was  not  im- 
mediately carried  before  a  Magistrate*  as  prescribed  by 
Hume*  (vol.  ii.  p.  76.)  3.  That  no  copy  of  the  libel  or  com- 
plaint against  him*  with  a  list  of  witnesses*  was  served 
upon  him*  and  no  indudit  allowed  fot  meeting  the  charge. 

It  was  answered  foi*  Haig. — 1.  The  powers  of 
police-officers*  as  constables*  to  apprehend  of  their  own 
authority*  are  established  by  common  law*  and  authorised 
by  {  43  of  the  Glasgow  Police  Act.  2.  In  police  cases,  the 
invariable  practice  is  to  convey  the  offender  to  the  police 
office^  and  for  the  officer  on  duty  to  enter  the  charge  in  the 
police  books*  and  on  that  charge  to  present  the  offender 
the  next  morning  before  the  sitting  magistrate.  3.  By 
the  Glasgow  Police  Act,  §  121*  it  is  expressly  provided* 
That  in  such  cases  the  procedures  *'  shall  be  of  a  summary 
nature.*"^ 

Counsel  for  the  parties  having  been  heard,  the  Court*  of 


*  *<  That  all  oAaee^  matters  and  things  ftlling  under  this  act,  shall 
be  judged  of  and  determined  by  the  said  Mltgistrlttes,  or  by  the  Dean 
**  of  Guild  Court,  respectively*  at  tbe  instance  of  their  procurator-fiscal, 
« to  whom  it  shall  l>e  competent  to  bring  actions  and  prosecutions ;  and 
"*  that  in  all  actions  and  prosecutions  brought  by  hhn  accordingly,  and 
"  whether  eonduding  for  Hues,  penalties  or  damages,  itiiprisonment,  or 
«  banishment,  where  such  fines*  penalties*  or  dauu^^  slnJl  not  eseeed 
**  five  pounds  sterling*  or  where  such  imprisonment  shaU  not  exoeed 
^  sixty  days,  or  where  such  banishment  shall  not  exceed  twelve  ca- 
"  lendar  months,  tbe  procedure  against  such  offenders  shall  be  of  a 
^  summary  nature,  without  any  written  pleadings  or  record  of  evidence ; 
*<  it  being  hereby  provided,  thai  a  reeord  ihall  be  preserved  of  the  charge* 
*^  and  of  the  Judgment  pronouaeed^" 


€t 


80  REPORTS  OF  CASES  BEFORE  THE  HIGH  COURT 

N6. 19.  this  date,  (5  Feb.  18S6,)  in  respect  of  the  eontradietoiy 
7^    nature  of  their  averments,   appointed   them  to  give  in 

Mi^if'i2  ™^tu*l  condescendences  of  the  facts  and  circumstances 
1836.    \irhich  they  respectively  aver  and  offer  to  prove,  in  re- 

g„,p^  ^^  lation  to  the  alleged  irregularity  in  the  proceedings  com- 
^^^  plained  of,  and  also  minutes  of  debate  on  the  whole  cause. 
The  Suspender,  inter  alia^  pleaded. — ^The  magistrates  of 
Ola^ow  were  competent  to  try  the  crime  of  which  he  is 
said  to  have  been  convicted,  only  in  their  ordinary  capacity, 
as  constituting  the  bailie  or  burgh  criminal  court  of 
Glasgow, — the  offence  of  reset  of  theft  being  one,  which,  of 
all  others,  ought  not  to  be  committed  to  the  instant  dis- 
posal of  a  single  irresponsible  magistrate,  and  a  very  dif- 
ferent kind  of  offence  from  those  mere  breaches  of  the  peace, 
for  which  the  Glasgow  Police  Act  was  intended  to  provide. 
And  if  the  proceedings  in  questicm  are  to  be  regarded  as 
had  before  the  magistrates,  as  the  criminal  burgh  court 
of  Glasgow,  they  are  irregular  and  illegal,  being  in  every 
respect  contrary  to  the  statute,  6  Geo.  IV.  c.  23,  and  the 
relative  act  of  adjournal,  17  March  1827.  Or,  supposing 
that  a  trial  for  reset  of  theft  was  competent  under  the 
Glasgow  Police  Act,  the  proceedings  in  this  case  were 
illegal.  No  complaint  was  served  upon  the  suspender, — 
what  is  now  termed  the  "  complaint"  having  been  written 
out  i^er  sentence.  There  is  no  entry  against  him  in  the 
record  book  of  the  court,  of  date  Ist  of  January  18S6, — 
and  only  an  unsubscribed  entry  of  the  proceedings  of  the 
previous  day,  when  he  is  said  to  have  been  remanded,  on 
account  of  the  absence  of  a  witness,  and  in  which  he  is 
charged  with  nothing  culpable,  but  only  with  having  been 
^*  brought  to  the  office,  yesterday  forenoon,  at  10  o'clock, 
*^  by  Mackay  and  Cameron,  criminal  officers,  charged  with 
•*  receiving  and  resetting,  &c."  The  complaint  is  address- 
ed to  the  *'  Magistrates  of  Glasgow,"  but  the  judgment  is 
by  "  William  Bankier,  one  of  the  magistrates,"  who  had 
no  right  to  judge  individually.  And  the  provision  of  §  121 
of  the  Glasgow  Police  Act,  **  that  a  record  shall  be  pre- 
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^  served  of  the  dharge  and  of  the  jtidgment  pronouiicied,?  Nc.  ir. 
was  not  observed ;  foe  the  schedule  contaiiiiiig  the.  com^      l]^^ 
jimntanA  sentence,  was  not  a  record,  but  merely  a  war^  nuro^'is 
rant  of  commitment,  and,  as  such^  was  giyi^i  to  tbe  gaoler.     ^^^^ 
The  Respondent  answered :  g,^^  ,^^ 

Reset  of  theft  is  one  of  the  crimes  enumerated  in  §  43     ^'^ 
of  the  :3tatute,  alid  referred  4o  in'  f  121.     If  it .  is  ezcloded, 
the  Police  court' has  iiotipoweir  to  try^anjr-  crime,  and  itsr 
authority  extends  no  farther  than  tto  the  apprehensioir  aod^ 
commitment  of  erimipatei  to.bedeUvei)^  over  for  trial  ta 
another  tribimfd.^   lTbeiob)ectioii,}'tbat  a  single  magistrate 
did  not  form  aeourt/is  Answered  by  the  unitersality  of  tha 
practice  all  over  Scetlaod ;  soqnI  th^  alleged  violation  of. 
the  provision  of  the 'Police  act»  that*'.^  &  Iiecord  ishail  be 
preserved,'"  is  fouoded  upon  a  misapprehsfision  of  the  cha* 
racter  of  what-  is  named  the  "  Act^book"  of  the  Court. 
This  is  a  mere  minute-book,  registering  the  proceedings  of 
esch  day,  the  charges  enters  lin -which  are  taken  from  the 
joomal,  in  which  the  lieutenant  on  duty  had*  previously: 
entered  the  eharge  agaifist  Mch  prisoner,  Ivhen  finst  niadew 
At  the  end  cdT  each  day,  the  magiteate  usually  subscribes 
his  name ; — bat  this  is  not  always  done.  It  was  dmiMed  on 
the  1st  off  Jwustpy ;  and;had  ihe  '*  Act  bpok"  been  the  re-r 
cord  of  Court,  it  might  have  been  held' impossible  to  sup« 
ply  this  omission^    But  it  is  only  tht  private^nnte^boofc 
of  the  Police  court.     The  recocd  is  not  dontainsd  in  any 
book,  but  consists. of  tihe  ori^^inal  complaint  signed  by*  the. 
fiscal,  and  of  the  judgment  or  sentence. subscribed  by  the 
sitting  magistrate^  mid  initialed  by  the  assesaor.     These 
are  entered  on  a  printed  sched!ul^»  consisting  of  a  >  single 
sheet.    It  is  put  into  the  hands,  of  the-govemov  of  Bride- 
weU,  as  his  warrant  IScmt  detainmg  the.  prisoner.    But^  after 
serving  this  temporary  purpose,  it  is  rrtumed  to  the  ma- 
gbtrates,  filed,  and  preserved  among  the  other  judidal  re* 
cords  of  the  burgh ;  and  from  it  are  framed  the  extracts, 
which,  certified  by  the  derk,  are  produced  as  evidence  of 
convictions  before  the  Police  court 

The  Lord  Justice-Clerk. — ^After  the  discussion 
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No.  19.   which  has  taken  place^  it  is  at  least  evident,  that  WQ  h^ve 
9.  ^    been  anxious  to  get  at  the  bottom  of  the  case.    No  pmc<- 

Biuvh'ia  ^i^»  however  invariable,  can  sanction  any  jB^ch  departure 
1836.    ffQiQ  the  provisions  of  the  act  of  Parliament, .  fis  would 

SuM).  and  infringe  on  the  liberties  of  the  subject.  3,ut  after  ajl^the 
^*^  attention  I  have  given  to  the  argument^  on  both  sides,  I 
cannot  find  any  one.  ground  for  suspending  these  proceed-^ 
ings.  I  do  not  enter  upon  the  question  of  the  expediency 
of  every  town  having  its  own  Police  act  But  whi^p  the 
legislature  has  once  granted  to  the  mfigistrates  of  §jfy 
burgh  powers  of  this  sumiaary  nati^'e,  a\\  we.  hav^  tp  dp 
is  to  see  that  these  powers  are  |iot  traps^^ssed. .  I  <^mmp(t 
admit  the  argument  that  one  magistrate  h^s  no,jiUj^|sdiC'r 
tion.  The  statute  ,ce;rtain]y  cox^taii^  an  inju^^pn  yppn 
the  magistrates  to  keep  a  record.  But  this  recqrd^ay  be 
preserved  as  they  think  most  expi?dient«  It  is  not  nece^aafy^ 
that  it  be  in  a  book.  And  this,  book  is  jQot.  q. .  recQ^«^  It 
is  merely  a  minute-book,  containipg  the^  substance  pf  ^^hat 
takes  place  each  day  in  the  court.  This  party  is,.iyipre* 
bended  on  the  SOth  December.  He  is  not  exaxnlnc^  that 
day.  We  find  from  the  minuterbook,  that  the  case  w;^ 
called  on  the  dlst,  but  delayed  <m  account  of  the  ab^^n^ 
of  a  witness.  Then  he  is  bought  up  for  trial  on  tf^ie  Ist 
January.  It  is  of  no  consequence,  whether  the  whole 
charge  was  read^  or  only  a  part  of  it,  or  if  he  waa  U>\^  ver- 
bally what  was  the  natpiiie  of  the  offen^ ^  of  which  jbe^waa 
accused.    All  tb^t  was  JijQcessary  .waSn  that.I^e  shofild  be  ' 

madfi  fully  aware  what  the  cbarge  was.    Then^wi^  have 
the  judgment  of  the  magistrate.     This  dpwu^nt.wfa  ' 

doubtless  a  wacrant  to  the  gaoler,    JBut  it  is  also  ^  ji^^ofd  < 

of  the  i^ajcge.  and.sent^nce^  and  is  in  coi^apli^nce  wit^  the  ^ 

provisions  of  ihe  statute.   Had  it  been  othefviris^^  ;we  s.hpuld 
have  had  no  hesitation  in  declaring  it,  whal^ve^  the  prac*  ^ 

tice  had  been.  t 

XiO&D  Meadowbaihk. — I  agree  entirely  as  to  thp 
meaning  of  the  statute,  on  the  poiptof  t^e  obligation  to  keep 
a  record.     My  anxious  desire  has  been  to  find,  that  every  i 

thing  was  regularly  done,  and  I  should  be  glad,  if  I  could,  1 
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COBiBisitefiily  with  mf  duty,  refrain  from  stfttiilg  the  doubts  n^  i9. 
ifiddch  I  entertain  upon  &otne  points  of  the  procedure.  Thel     ^ 
examination  before  the  magistrate  was  lawfal,  under  §§  %%^r^\t 
116  and  118.    But  §  121  seems  to  bear,  that  the  prose-    ^^' 
cation  at  the  instance  of  the  Procurator-fiscal  is  not  to  g^p^  .^d 
be  commenced,  till  after  such  an  examination.    The  pnh    ^^^ 
ceedings  of  the  81st,  therefore,  were  merely  preliminary. 
Taking  the  statement  of  the  Procurator-fiscal  to  be  tme, 
that  the  charge  was  read  oyer  to  the  prisoner,  is  it  compe- 
tent in  this  country,  for  a  man  to  be  put  on  trial,  without 
some  previous  preponition  ?.    This  cannot  be  done  in  ihi 
Sheriff  courts,  nor  in  the  ordinary  burgh  Courts,  whei^ 
certain  form^  of  procedure,  and  certain  inducits  are  laid 
down.     It  may  be  inconvj^nient  to  hold  this  to  be  neces^ 
sary,  but  a  regard  to  convenience  must  not  influence  our 
dedsion  of  such  a  question ;  and,  under  the  provisions  of 
the  statute,  I  doubt  much  if  we  cad  dispense  with  indueuB. 
In  the  next  place,  I  cannot  but  have  doubts,  as  to  the  ju-» 
nsdiction  of  one  magistrate^    A  previous  clause  of  the 
statute  gives  power  to  the  magistrates,  ^  or  any  one  of 
them."    But  the  dause  relating  to  trials,  leaves  out  the 
words,  '*  or  any  one  of  them,*"  and  enacts,  (^  121)  '*  that 
^  all  offences,  &c.  shall  be  judged  of,  and  determined  by 
^  the  said  magistrates.** 

Lord  Moncbeiff. — I  concur  with  the  Lord  Justice-^ 
Cla>k  in  holding,  that,  under  this  Police  Act,  it  is  compe^ 
tent  for  one  magistrate  to  administer  justice.  The  clause 
which  raises  doubt  in  the  mind  of  Lord  Meadowbank,  must 
be  interpreted  as  meaning  the  magistrates  coHectively, 
certainly,  but  does  not  make  it  necessary  that  they  should 
be  an  piesent  Accordingly,  it  has  been  the  invariable 
practice,  not  in  Glasgow  cmly,  but  in  other  burghs,  that 
justice  should  be  adimnistered  by  a  single  magistrate. 
This  act  gives,  undoubtedly,  very  summary  powers,  and 
their  exercise  should  be  watched  with  jealousy.  But  the 
act  must  be  allowed  to  have  its  ftir  force.  Without  pre- 
scribing the  mode  in  which  ''  actions  and  prosecutions'*  are 
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N<K  19.  to  be  brought,  it  lays  it  down,  that  the  proceedings  arer 
^^^  to  be  "  of  a  summary  nature/*  but  that  a  record  of  the 
Uareh'is  chaTge  and  sentence  must  be  preserved.  Now,  the  ma- 
^^^'  gistrates  have  preserved  a  record,  as  the  statute  requires. 
^  .  ^^  1 1  is  contained  in  the  sdiedule  delivered  to  the  gaoler.  At 
^'^'  first  we  were  led  to  suppose  that  the  charge,  as  contained 
in  thiis  schedule,  did  not  exist  till  after  the  judgment  was 
pronounced.  It  was  so  stated  in  the  bill  of  suspension. 
But,  in  the  condescendence  for  the  suspender,  it  is  only 
stated,  that  it  was  not  read  over  to  him.  Now,  we  cannot 
lay  it  down  as  a  rule,  that  it  was  necessary  the  charge 
should  be  read,  if  the  prisoner  was  made  aware  of  its  nature. 
In  regard  to  the  other  point,  on  which  a  doubt  has  been 
expressed  by  Lord  Meadowbank,  it  may  be  highly  expe- 
dient, that,  in  such  a  case  as  this,  the  party  should  be  pre- 
viously put  in  possession  of  the  nature  of  the  charge  against 
him,  and  of  the  names  of  the  witnesses.  But  is  there  any  in- 
competency in  the  proceedings  which  have  taken  place, 
according  to  the  act  of  Parliament  ?  I  cannot  sup- 
pose, that  in  the  Police  court  of  Glasgow,  no  case  can  be 
tried,  without  a  charge  upon  certain  inducttB.  Such  a 
practice  would,  in  some  cases,  be  very  oppressive  to  the 
prisoner,  in  others,  most  inconvenient  to  the  administra- 
tion of  justice.  The  act  prescribes  that  the  procedure 
shall  he**  of  a  summary  nature."*  I  quite  agree,  that,  if 
we  saw  a  deviation  from  the  statute,  it  would  not  matter 
how  long,  or  how  undeviatlng,  the  practice  had  been.  But 
I  think  the  statute  has  been  obeyed,  although  I  cannot  help 
making  this  observation,  that,  in  so  delicate  a  charge  as 
that  of  reset  of  theft,  it  would  have  b^n  better  if  the  pro- 
ceedings had  not  been  so  summary. 

Lord  Medwyn. — I  have  very  little  to  add.  The  re- 
cord of  the  court  is  not  the  book,  but  the  charge  and  sen- 
tence contained  in  the  schedule,  which  is  made  out,  and 
delivered  to  the  gaoler.  If  the  book  were  the  record,  not 
only  the  sederunt  of  each  day,  but  each  particular  sen- 
tence would  require  to  be  signed  by  the  sitting  magistrate. 
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and  al8a  by  die  Procurator-fiscal.    The  only  difficulty  I  Na  \», 
have  had,  was,  as  to  whether  the  charge  was  not  made  out,      v. 
expastjitcto.    I  am  now  convinced,  that  it  was  made  out  MuSf  is 
before  the  trial,  and  was  lying  on  the  table  of  the  Court,    '"^ 
when  the  trial  commenced.    Whether  it  was  read  over  to  sngp.  and 
the  suspender  or  not,  he  was  fully  aware  of  the  nature  of    ^^^ 
the  charge,  and  he  did  not  ask  for  delay,  nor  offer  any  wit- 
nesses.    As  to  the  competency  of  a  single  magistrate  to. 
judge  in  such  a  case,  the  practice  is  quite  common  in  si- 
milar courts* 
'    Lords  Gilubs  and  Mackenzie  concurred. 

The  Court  repelled  the  reasons  of  suspension,  and  re-, 
fused  the  bill. 

JoHK  CuLLEir,  \r.  S — David  Cleohorm,  W.  S. — Agenti. 


William  Faibbairn,  Suspender.— JH^iVWIT. 

AGAINST 

Thomas  Bochanan  Drummond,  Respondent — SoL  Gen.  Cuning- 

kame^r^Inmes, 

JoRisDiCTioK. — Statute  9  Gro.  IV.c  9. — Incompeteot  for  a  Sbe« 
riff,  onder  this  Act,  to  award  more  than  one  period  of  Imprisonment 
for  sixty  days. 

Th£  Suspender,  a  Merchant  in  Stomoway,  was  cited  at  J^P*^' 
the  instance  of  the  Respondent,  who  is  Procurator-fiscal      v. 
for  the  Lewis  district  of  Ross*shire,  to  appear  before  the    J3i 
Sheriff^nibstitute,  on  the  6th  of  January  1836,  to  answer  ^^'^/^ 


to   a  charge  of  havmg  assaulted   Lewis  M^Iver,   rner 

chant  in  Stomoway,  and  seized  him  by  the  nose.     The  ^"j^b?"^ 
libel  craved,  that  the  defender  should  be  fined  and  amer- 
-dated  in  a  sum  of  L.10  sterling,  tc^ether  with  expenses, 
or  for  imprisonment  in  the  tolbooth  of  Dingwall  for  the 
period  of  sixty  days,  and  also  for  caution  to  keep  the 
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No.  30.  peace»  far  a  pmod  iiot  Moeediag  six  mentiM!  from  the 
Fairb^n  ^^^  ^  ^^  b|iU*bond,  to  be  fnutteil  mder  a  pemdty  of 


^H^'   ]^S0,    The  «iispwd«r  iplMded^gattty  :to  *  tfae  asMult^  but 
Marehi2  alleged  Uiat  it  was  cxmttiitted  imdQv  dvcmnstiBieca  of 
oonfiiderable   proTOoation.      The  ;filieriff«giibttitttte  pro* 
sat^  and  noumed  the  foUowing  iater kxatoF ;   '  r 

Lib. 

<'  Finds  the  assault  proven  by  the  defe|D^r*8  admission,  and  theiefore 
<<  fines  and  amerciates  the  said  William  Fairbaim  in  the  sum'  of  five 
**  pounds  sterling,  together  with  the  expebse  of  this  application,  w!iich> 
*<  is  modifiled  to  L.l.  Is.;  and  in  Uie  event  of  the  said  fin^  «iid««x« 
<'  penses  not  being  paid  on  or  befiyre  the  Ifitfi  diiy  of  Jaouairy  c«ir0it» 
(«  ordains  the  pannel  to  be  imprisoned  in  the  gaol  •f  Dingwall,  if  it  shall 
*<  then  have  been  declared  by  the  Court  of  Justiciary  fit  for  the  re- 
'*  ception  of  prisoners,  and  if  it  shall  not  be  so  declared,  in  the  gaol  of 
<<  Cromarty,  for  the  space  of  sixty  days ;  and  (urther,  grants  warrant  to 
<<  offleers  of  court,  to  apprehend  the  saiid  William  Pairbairn,  and  keep 
"  him  in  safe  custody*  or  commit  him  prisoner  to  the  said  gaot  of  Ding- 
<*  wall  or  Cromarty,  till  he  finds  sufficient  caution  to  k^p  his  Miyes^'s 
'*  peace  for  a  period  of  six  months,  from  the  date  of  his  bail-bond,  under 
**  a  penalty  of  twenty  pounds  sterling ;  but  failing  his  finding  caution, 
*<  ordains  him  to  be  imprisoned  for  the  period  of  sixty  days,  and  then  to 
<<  be  set  at  liberty ;  hetehj  roqiwfiog  tke.  magttMint4»i  of  DingwaH  or 
<<  Cromarty,  and  the  keepers  of  their  respective  tolbooths,  to  receive 
'*  and  detain  him  accordinglyi  for  all  which  this  shall  be  a  sufficient 
**  warrant     Forty-one  words  deleted  before  signing. 

(Signed)  ^  JoHK  Macksnsib." 

Fairbaxbk  presented  a  hill  of  susp^ision  aad  liberation, 
on  the  following  ground  among  others : — ^Iliat  the  war- 
rant,  above  quoted,  embraces  two  periods  of  imprison- 
ment, of  sixty  days  each,  and  is  therefore  illegal  under 
the  acts  9  Geo.  IV.  c.  29,  and  1  WilUajEn  IV.  c.  37,  §  4 
and  a,  by  the  forn^r  of  whiic^  the^  Sheriff  is  not  entiUed 
to  grant  a  warrant  of  imprisonmiSBt-  Mceeding'  sixty  days; 

It  wasanswi^redfor  I)itUAfMOND.-^l.  Aosording  to  the 
fair  interpretation  of  1^  terms  of  tbo  sentence,  fHily  one 
period  of  sixty  days  ininisonwent  is  intendied^  tiaUng 
either  the  paym^t  iof  the  fine  and  eocp^iseo,  or  the  fiod^ 
ing  of  caution  to  keep  the  peace.  2,  ^  The  Sheriff's  juris*- 
diction  under  the  act  9  Geo.  IV.  c.  29»  is  not  so  limited* 
as  is  pleaded  for  the  suspcmder.    The  act  authorises  a 
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fsrm  of  ptaooB,  in  cases  where  the  UbeL  concludes  for  No.  2a 
8  fi&e  it9cierij«h0  TiHtfa  expenses,  or  for  imprisonment  fbr  ^«.  '^^ 
sixty  daysiy  to' which  is  mddeil  (f  19)^  ^  aceompanied,  when  ^^] 
■ecesssrjv  'vv'ith  cahtien  for  i^  good-  bfthaviouc,"  &c.  im-  ^J^^' 
plying^  cevtaulf,  that  sufch  cautitai  might  be  enforced.  ^«_ 
And  the  only  mode  of  tuSonimg  it  is  1^  an  alteniatiTe  ^^j^^j]'^'^ 
sentence  of  imprisonment. 

LdKB  6iLLi£S. — ^This  is  pot  an  alternative  judgment^ 
bat  an  imposition  of  a  fine,  and  a  sentence  of  imprison- 
ments if  that  fine  is  JMt  paid  be&ure  a  certain  dajr.  To  un- 
derstand the  ^eW'kw^  we  most  iook  to  what  the  old  law 
was.  It  Wflte^  tti«  practice  to  Impose  a  fine,  and  to  add  a 
period  of  imprisonment— ^but  that  period,  of  course,  to 
terminate^  when  the  fine  was  paid.  But  here»  even  the 
fifist  seoticm  of  tbeseatooce  is  incompetent,  since  under  it 
the  auapender  mi^rt  have  paid  the  fine  on  the  17th  of 
Jamiary,  and  still  haVe  been  detained  {or  fifty-nine  days 
a  prisoner.  On  the  other  point,  the  sentence  is  plainly 
ultra  mre^  of  the  Sheriff,  and  even  had  it  been  within  his 
power,  it  appears,  in  the  etrcumstanoes  of  the  case,  to  be 
much  too  seveite.  '  ^ 

Lord  Medwyk. — ^At  present  we  are  only  discussing 
t||e  legality  of  the  warrant,  and  I  cannot  say  that  I  con- 
sider it  illegal.  The  Sheriff  has  power  to  fine  to  the  ex- 
tetK  <tf  L.10,  or  tA^mfi^lgM^'^r  la  term  not  esrce^ding 
aiittjr  datysL '  If  he  had  simply  granted  warrant  for  im- 
priMtimeiit,  there  cotild  have  been  no  objection  to  its 
legalH)^:  That  he  has  allowed  the  suspender  to  avoid 
th&  by  paying  a  fide,  w^hich  it  was  competedt  for  him  to 
award;  giving  him  ten  days  for  making  such  payment, 
seeing  not  to  malce  the  sentence  illegal.  If  he  declines 
the  alternative  thus,  out  of  courtesy,  given  to  him,  the 
eenlMce  of  imprisonment  must  then  be  enforced.  If  the 
senteiice  had  been  to  pay  a  fine,  granting  warrant,  in  the 
usual  terms,  for  instant  imprisonment,  on  the  fine  not  be- 
img  paid^  it  woald  have  been  objectionable  if  the  party 
could  not  have  obtained  his  liberation,  on  making  pay- 
ment, within  the  sixty  days.     But  this  is  not  the  form 
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No.  20.  which  has  been  adopted  in  the  warrant,  with  a  view  of 
*.ir^Hirii  jQ^ing  1^  ^^^^  favourable  for  the  fiwpender.    Then  the 

rao"nd'   Sheriff  had  it  further  in  his  power,  to  ordain  the  bus* 

Alarch  12  pehder  to  find  security  to  keep  the  peace.     This  addition 

cannot  make  the  sentence  illegal.     But  as  it  is  now 


bwp.  and  necessary  that  such  an  order  should,  in  all  cases,  be  con- 
pled  with  a  limitation  for  a  definite  period  of  the  im- 
prisonment, which  is  the  certification  of  failure  to  do  so, 
and  as  this  has  been  fixed  at  sixty  days,  does  this  mak^ 
the  sentence  illegal  ?  It  is  true  the  Sheriff  can  only  punish 
an  offence,  in  the  summary  manner,  with  imprisonment 
not  exceedhig  sixty  days,  but  he  can  further  make  the 
prisoner  find  security  for  the  future,  and  he  cannot  do 
this  legally,  unless  he  limits  the  certification  ;  and  the  law 
which  gives  him  the  power  to  do  the  one,  must  give  him 
the  power  to  do  the  other.  This  is  totally  independent 
of  the  power  to  imprison  for  the  offence  itself,  with  which 
it  has  no  earthly  connection.  It  regards  the  future  con- 
duct of  the  prisoner,  and  is  not  punishment  for  the  past. 
So  that  I  cannot  see  the  illegality  of  this  warrant. 

The  other  Judges  concurring  with  Lord  Gillies,  the 

« 

Court  suspended  the  judgment,  with  expenses. 

Wiia.iAM  MvxR)  S.S.C. — David  CiiKOHoeii,  W.  S.-^geiits. 


His  Majesty's  Advocate. — Sol.  Gen.  Cuninghame tnnes. 

AGAINST 

Jambs  M*Nkill,  or  Mathirsov. — Swinton. 
No.  21. 

Jamea    RETURNING  FROM  TRANSPORTATION.*— Competent  in  die  oaae  of  a 

MathiesoD^     person  sentenced  to  Transportation,  and  found  at  large  before  hw 
March  12     sentence  has  expired,  to  apply  to  the  Court  by  petition,  to  take  proof 
of  his  identit}',  and  grant  warrant  for  of  new  delivering  him  over 
Keturaing      for  Tnwapoptation. 

from 

^  ultSI^r"  On  the  5th  December  1835,  a  petition  with  relative  list  of 
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iritoesBes.  was  presented  to  the  Court,  in  name  of  kis  Ma-  ^^^  ^l 
jesty's  Advocate,  setting  forth  *'  That  James  McNeill  or  M^Neiit  or 
**.  Mathieson,  present  prisoner  in  the  Toibooth  of  £din-  MarcMs' 


u 


M 


183tf. 


borgfa,  was,  along  with  William  Balleny,  aUas  Ralston,^ 

bronght  to  trial,  at  the  instance  of  Sir  William  Rae,  Returning 


from 


■por- 


«< 


M 
U 

«C 


his  Majesty's  Advocate,  for  his  Majesty's  Interest,  be^Trau 
f<»re  the  High  Court  of  Justiciary,  held  at  Edinburgh  ^*^*''*'< 
on  the  24th  day  of  January  1825,  for  the  crime  of  theft» 
aggravated  by  house*breaking ;  and  having  been,  of  that 
'*  date,  convicted  of  the  said  crime  by  the  verdict  of  a 
Jury,  your  Lordships  prokiounced  sentence  of  death 
against  him.  That  his  late  Majesty  King  George  the 
Fourth,  having  granted  a  remission  of  the  said  sentence 
of  death,  under  the  great  seal,  of  date  the  1 4th  March,. 
1825,  by  which  remission  it  was  expressly  conditioned, 
"  that  the  said  James  M'Neill,  or  Mathieson,  should  be 
^  transported  beyond  seas  for  the  whole  period  of  his 
'*  natural  life,  and  your  Lordships,  in  consideration  of 
'*'  said  remission,  on  15th  March  1885,  prohibited  and 
**  discharged  the  sentence  of  death,  pronounced  upon  the 
^  said  James  McNeill,  or  Mathieson,  from  being  put  in 
^  execution,  and  the  said  James  McNeill,  or  Mathieson, 
*'  thereby  agreed  to  transport  himself  for  the  whole  period 
"  of  his  natural  life,  all  as  more  fully  mentioned  in  cer- 
tified copies  of  said  Indictment,  Verdict,  and  Sentence, 
and  remission,  herewith  produced.  That  the  said  James 
McNeill,  or  Mathieson,  was,  accordingly,  transported 
to  Van  Dieman's  Land,  but  afterwards  made  his  escape, 
and  was,  in  the*  month  of  March  last,  apprehended  in 
the  county  of  Lanark,  and,  in  a  judicial  declaration 
herewith  produced,  he  admitted  all  the  above  facts. 
That,  under  these  circumstances,  the  petitioner  considers 
••  it  his  duty  to  present  the  present  application  to  your 
^  Lordships,  for  a  warrant  to  detain  the  said  James 
^  McNeill  or  Mathieson,  in  the  gaol  of  Edinburgh,  till  an 
^  opportunity  occur,  for  again  transporting  him,  in  terms 
^  of  the  foresaid  remission. 

The  petition  prayed  their  Lordships  to  ordain    the 
pannel  to  be  sisted  before  them,  "  in  order  that  his  iden- 


4* 
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No.  81*  **  tity  may  be  established^  and  the  condkiaDB  of  iiie.jfatt- 

ipi^niir''  said  reoiission  carried  into  execution." 

M*ron2'     The  petition  came  to  be  advised  on  the  15th  Febnuirjr 
»w«-    1886. 

jj^y^,  SwiNTON,  for  the  pannel^  objected  to  the  prooeediag 
^^^  proposed.  The  pannel  denies  his  identity;  and  disputes 
tttion.  the  competency  of  proving  the  deelaration  which  he  is 
said  to  have  emittedi  otherwise  than  by  a  Jury  triaL  A 
panneFs  declaratimi»  tiU  proved,  is  wnrtb  nothings  and 
the  law  properly  requires  that  it  be  proved  before  a  Jury. 
It  is  only  with  a  view  to  its  being luaad  Bgainat  him  mt 
Us  trial  that  he  is  warned  not  to  criminate  hims^*- 
(Alison,  2.  p«  064.)  The  question  of  identity,  eftto  tbn 
years,  is  also  a  proper  siib|eet  for*  a  Jnry  trial.  The  cases 
in  which  a  Jury  is  generally  dispensed  with  are  very 
different  from  this.  (Hume,  2.  p.  14S.)  The  precedent 
on  wUch  the  petitions  must  chiefly  rely,  is  Che  case  of  a 
eonvlot  who'  escaped,  and  ^as  nbt  taken  till  abbut  a  month 
after  the  day  named  for  his  execution,  (Youngs  March  14 
1788 ;  Hume^  2*  p.  145.)  But  hare  the  akjeet  of  the  pe* 
lition  was  to  have'a  new  day  named,  and  the  qiMstian  of 
identity  oocurred'  inddental^./  Then  iliere:  are  the  cases 
of  two  prisoners  brought  to  the  bar  by  petition,  for  prison^* 
breaking,  (TumbuU,  SOth  December  1817,  Forrest,  fith 
Febrsary  1821,)  and  of  one  who  had  escaped  ftom  the 
Hulks,  (Tenant,  7tfa  January  1817,  Hume,  SL  p.  14tf .)  But 
in  all  of  these  cases,  exoept  Tumbull's,  the  pannel  adotiitted 
his  identity,  and  in  none  of<  them  was  the  question  raised 
as  to  the  c<Mnpetency  of  the  prooeeding.  But  the  case  of 
returning  from  transportation  is  stated  by  Hume,  (p.  146) 
to  be  different  from  these  ;  and,  although  the  practice  in 
such  cases  has  not  been  uniform,  the  law,  on  the  subject, 
was  fixed  by  the  case  ci  James  Bailie,  Mardi  1773,  since 
which  it  has  been  **  considered  as  the  more  regular  .eonrse, 
**  to  indict  the  offender  of  new  before  the  Court  and  a 
''  Jury/'  (AIi8(xi,  1.  p.  560.)  The  English  practice  was 
shown  in  the  case  of  Murray,  February  1825 ;  but  he  was 
identified  at  the  Hulks,  as  a  measure  of  polite,  and  not 
brought  before  a  court  for  that  purpose.    But  the  law  in 
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Engiaiidt  in  siifh.  a  oaae  m  the.  present,  is,  that  the  re-  No.  2i« 
mission  becomes  void,  and  the  original  sentence  revives.  w^Mw 
(Aliadn,  l.^{^  ff6a.  Ltaeh,  1.  28S.   SiisseU,  1.  p.  4M.)  ^""^^ 
And,  from  the  terms  of  the  petition,  it  appears  doublfiil,     ^^^ 
vhrAffir  )ts  pcsyep  jByfioT  this^  er  fbir  thie  rei^elitiery  oS'^^^^^ 
thepanncAfoT'laosportation.  ^^^^^ 

Th£  8oLici(X«uu6fiN£JiAj.  answered^^Wfaat  the  pe^  ^ao^.. 
tition  cAves  itf.  the  OMrfe  ia  aimplyv  (the  £wta  set  ibrth 
being:  adiaiitted,  or^if  denied,  being  fouad  proveat,)  to  gcant 
«idi  waraand  as^mi^r^asoiisttryr^ftMr  of  mm  ddrvethig 
over  the  pfriaoner  for  tcanspartation,  in  ttnaa  of  the.ori- 
giaal  order  lioDr^trailspQrtation  gsanted  by.  the  Court  on 
the  Iflth  IfaMh  ISafiL  r  Wherd  the  PabUc-preaecntor 
iMuia^iloihii^raoDe  than  ta  carry  into  effect  the  original 
seot^fflDoe,  <ltore  ia  noneoesntjriara  tidal.  It  has  been  so 
fomd  erdn  in  m^tai  easeau.  -(Youngs  : March  IT88. 
Bkurifiet,  December  /ITWb  Hmne^i&aM.)  In  tM  ewes 
^  Baillie,  March  1770^  Middhrton^  Jane  1888^  and  Oraig, 
Jannazy  1886^  refened  to  by  Hume:  and  Alison,  some* 
thing  more  y^^us  wished  >  for,  than  4he  <  <^carocinent  of  thie 

oldwavnaife.  iBy  the  aek  4th  aadfifckWilliainlV.ae?, 
tte  paaishanenbtif  deaths  whiohiMh  fifeorge  IV.  a  SA  pre- 
sevibed fora  ratwmad  aonviet^is' attend  to- transportation 
lor  lih,  with  psevtons'  imprisanmeot,  with  or  without 
hard  labour,*  fct  any  tcarat  bdC  eaceeeding  leiur  years;  if 
the '  pAMcntor  hadi^vrisbod  this  additicmal  senteaea'to  be 
pfonounoed,  he  most  have  brought  the  pannel  tatrral 
before  a  Jury.  But  he  canuot  be  compelled  to  do  so, 
when  all  that  is  wanted  is  the  enforcement  irfthe  or%inat 
aentmce,  or  at  least  of  the  ordev  far  ti ansportatienr  pM- 
ndnneed  in  conset(Mnoe  of  the  royal  remissionw 


>  Hie  qtestioncame  before  the  Comrt  tiiia  day  for  de« 
cision,  when  the  foUo^ving  opinions  were  pronounced. 
.  Louo  M£Al>awBANK.f-^I  know  the  Couvt  has  exer- 
eised  this  pot^her.  But  I  caanbt  approve  of  the  practice. 
I  am  extremely  unwilling  that  we  should  exercise  the 
duty  both  of  jury  and  judge. 
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1^.  21.     '  Lord  Gillies. — I  am  equally  unwilling,  but  it  is  a 
M&or  decicted  point. 

Matbiesoo,       ThE  LORD  JUSTICE^LERK. — I  at  fifSt  hlui  doubtS  of 

March  12 

16S0.    the  competency  of  the  proceedings,  which  we  are  asked 

Beturni    ^*^  2idopt    But  thcse  doubts  have  been  removed  by  the 

from     cases  of  Young  and  others,  quoted  in  support  of  the  peti-* 

uSc^  tion.     If  any  thing  more  had  been  attempted^  than,  the 

carrying  into  effect  of  the  original  sentence  against  the 

pannel,  the  Public-prosecutor  must  have  proceeded  by  fn- 

4ictment    But  since  this  is  not  the  state  of  matters,  I- 

think  we  must  grant  the  petition* 

Lord  Mackenzie. — I  have  no  doubt,  either  of  the 
competency,  or  of  the  propriety  of  the  proceeding.  If  we 
hold  that  a  question  of  identity  must  necessarily  be  tried 
by  a  jury,  the  moment  a  man  is  out  of  sight  of  the  Court 
he  may  deny  his  identity,  and  we  must  have  a  jury  trial,, 
with  all  the  formalities .  of  legal  evidence.  The  only 
doubt  I  have  ever  felt  on  this  point  has  been,  whether 
the  crown  officers  should  not  proceed  on  their  own  au* 
thority,  without  coming  to  us  at  all. 
.  Lord  MoKCREiFF.^^The  practice  has  completely  set- 
tled this  point,  since  even  in  cases  where  sentence  of 
death  had  been  pronounced,  the  question  of  the  pannel's 
identity  has  been  decided  by  the  Court.  I  should  not 
like  that  this  power  should  be  exercised  by  mere  police- 
officers,  but  I  can  see  no  objection  to  the  Court  exer- 
cising it. 

Lord  Medwyn. — I  entirely  concur.  We  are  not 
asked  to  try  a  man  for  any  crime,  on  which  punishment 
C9n  follow.  That  has  been  done  already.  All  that  we 
are  required  to  do  is,  to  determine  whether  the  pannel  is 
the  man,  on  whom  sentence  of  transportation  passed — and 
to  take  measures  to  have  that  sentence  carried  into  exe- 
cution* 

.  The  Court  found  the  proceeding  now  demanded  com- 
petent, and  allowed  the  petitioner  a  proof  of  the  identity 
of  the  pannel. 
On  the  suggestion  of  his  Counsel,  the  panqel  was  again 
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interrogated  on  £he  facts  set  forth  in  the  petition  at  the  No.  21, 
instance  of  his  Majesty's  Advocate,  and  admitted  that  he  M'NT/uor 
was  the  individual,  on  whom  sentence  of  death  was  pro-^/j'^|!^^'^' 
noonced  by  the  High  Court  of  Justiciary  on  the  24th  i^^- 
January  18S5,  which  sentence  was  afterwards  remitted,  Returning 
on  condition  of  his  being  transported  for  the  whole  period  T,i'^r* 
of  his  natural  life.  totion. 

In  respect  of  which  admission,  he  was  ordered  to  be 
detained  in  the  tolbooth  of  Edinburgh,  till  removed  for 
iransportation,  in  terms  of  the  foresaid  remission. 


Rape. 


His  Majesty's  Apvocats. — SoL  Gen*  Cwmghame. — Siondyndei 

AGAINST 

Archibald  Robertson. — Shand, 

« 

Raf5«— 2Xe  crime  of  Rape  tompkttd  ky  penetntHom  ufHhunU  emisnon. 

Archibald  Robehtson  was  tried  at  Glasgow,  on  the   No.  22. 
6th  of  January  1836,  for  the  crime  of  Rape,*  when  the  Ro)iert»on, 
jury  returned  the  following  verdict :    ^  The  jury  unani-  ^^f^le.'^ 
mously  find  that  the  pannel  had  carnal  connection,  as 
libelled,  with  Christian  Wright,  forcibly  and  against 
**  her  will,  by  penetration  of  her  private  parts,  but  find 
**  that  it  is  not  proved  that  actual  emission  followed  pe- 
^  netration ;  and  in  respect  of  the  pannel's  former  insanity 
"  and  imbecillity  of  mind,  recommend  him  to  mercy.'* 
In  respect  of  the  specialty  of  this  verdict.  Lords  Mac- 
kenzie and  Medwyn  certified  it  to  the  High  Court  of 
Justiciary,  "  to  consider  whether  any,  or  what  punishment 
**  should  follow  thereon." 

The  point  was  debated  before  the  whole  Court,  on  the 
16th  February, 

^  For  a  Report  of  the  Trial,  see  anUf  No.  6,  p.  15. 
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N».  2i.  ShaND,  for  the  penhel,  arraed.— The  libel  contamed  no 
Robertion,  alternative  chaise  of  attempt  The  question  therefore 
im  ^'  arises^ — do  the  facts  found  proven  by  the  jury  amount  to 
the  crime  of  rape  ?  In  the  civil  law,  the  subjects  of  rap- 
tust  (forcible  abduction,)  and  stuprum  molentum  (rape,) 
are  so  blended,  that  much  confusion  has  arisen.  The 
special  facts  which  constitute  the  crime  of  stuprum  tio- 
lentumt  are  not  precisely  laid  down  in  the  Corpus  Juris. 
But  we  have  a  clear  indication,  that  full  completicm  of 
the  crime  was  requisite,  (D.  47»  11,  2 ;)  and  founded  upon 
this  very  text,  we  have  the  opinion  of  Carpsovius,  (Quaest. 
76.  Ed.  1652,  p.  215,)  that  the  crime  of  sodomy,  (the 
facts  constitutive  of  which  are  strictly  analagous  to  those 
of  rape,)  is  not  completed  without  ^acukOio  semihis.  He 
informs  us,  that  it  had  been  so  decided  by  the  Saxbn 
judges,  and  in  treating  of  the  crime  of  rape,  (p.  204,  §  S7,) 
he  makes  use  of  the  same  terms,  **  cofisumfnatio  ac  dam- 
phtio."^  The  best  commentators  on  the  civil  law  have 
drawn  a  distinction  between  cases  of  rape  on  children, 
and  on  women  of  mature  age.  (Hume,  l.p.  SOI.)  And 
there  are  traces  in  our  own  l&w;  of  attempts  on  children 
being  punished  as  crimifUi  per  se^  and  not  as  rapes, 
(Mackenzie,  vol.  ii.  p.  117;  \  8.)  But  even  in  cases  of 
violence  offered  to  children,  it  is  laid  down  by  the  com- 
mentators, that  there  must  be  complete  evidence  of  the 
full  perpetration  of  the  crime,  ''  stuprum  perfectum  ac 
^  amsummaiumr  (Carpsovius,  Qusest.  75,  p.  203,  ^  j  31, 
36,  37.)  The  canon  law  contains  no  authority  precisely 
in  point  And  oh  turning  to  the  criminal  law  of  Scot- 
land, we  find,  that  though  Mackenzie  does  not  directly 
argue  this  point,  he  iUdicated  an  opinion  consistent  with 
that  now  maintained  for  the  pannel.  The  termd  employ- 
ed by  him,  "  deflower,^  **  ravish,**  "  accomplishment  of 
the  crime,"  carnal  knowledge,*"  are  irreconcilable  with  any 
other  opinion.  Baron  Hume  refrains  from  giving  any 
opinion  of  his  own  on  the  question,  but  leaves  it  to  be 
decided  ^  on  the  terms  of  certain  convictions,"  which  he 
quotes,  (vol.  i.  p.  301.)     But,  in  all  the  cases  referred  to 
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bjr  him,  the  yiqleiice  was  dope^  tp  gir}8  imdei:  age ;  apd  in  all    n»  n 
of  them»  exc^t  one,  there  are  iivlicatifms  of  the  criipe  hav-  R<!beruoB, 
ing  been  fully  perpetrated ;  and  in  that  one,  the  jmy  found  "f^** 

t|iat  the  crime  was  not  CQUfiumipatedt  and  accordingly,  the . 

punishment  inflicted  was  not  death,,  but.oply  scourging  and  ^^^ 
banishment  (Gylpur,  1642.)  Our  ve^^t  authority,  Bnvr 
nett,  (p.  101,)  is  dee^edly  of  opinipn  thpt  the  prime  is  hq% 
completed,  without  bQth  pewtntfio  and  .  emwio.  ^  ^Qd 
although  Mr,  Alison,  (voL  i.  p.  209,)  jjQclines  to. the  qoh- 
trary  opinion,  his  reasoning  on  the  subject  is  most  unsa*t 
tisfoctory,  for  the  ysu^l.  questipa^  pu^  to  the  .won)an,r-rr 
whether  the  prisqner  .had .  **  carnal  ^ealjings  with  h^r,*'Tt- 
or  "  had  his  will. of  heir,*' — pr  had  "  fmch  fi^mftl.  know* 
**  ledge  as  a  nian  has  with  a.  wonwtn," — which  he  say^  ave 
ambigupus,  do,  hoth.  in.  covim^n  p^rl^nce,  epd  according 
to  the  opMuon  of  the  fls^lijsh  judges  ifi  .the^/caee  of  Hill, 
1781,  (East's  Pleas  erf  the  C,rowp,  Pd^  .l«pS,  ,  Vol.  i,  p, 
487,)  imply  both  pent^gtias^d  ^m9P9^ ».  And  the  .«aoi« 
may  be  said  of,  the  ordinary  style  ef .  Indictments,  which 
Mr«  Alispn  says  *^  .thrpws  no  light,  pn.  this  question." 
But  his  doctrine,  that  **  rape  i^  completed  by  penetration 
•*  of  the  privy  parts,  and  entiy .  pf  the,  hody,  wthqut  m^ 
*^ proqf^actHolemwnomr  xpay  be  tme»  and  yet  thepiiesent 
case  does  not  amoi|x4^.to  the  crime  pfij^pe*  Fornotonlyjs 
there  here  np.  ei|tis^E3CtP^  pypof  pf ,  emjisf |on  having  tfien 
place,  .but,  ^t  I?,  prpyed  th/^t  (here  w^  jptope. .  An4  ^ 
English  r^le  of  law  .apjplies  he^e,  ^\  wh^t  |^  pojt  prpyed 
''  does  not  esu^t/'  Thecqsfdof  JI4pi4tgO]m?]:iein}821|qi|otnd 
by  3|r*  Alison  as  having  settled  the  point,  \fas  the  case 
of  a  child  of  ten  years  of  age,  and  however  high  the  au- 
tbority  by  which  it  was  decided,  it  seems  to  have  been 
without  argument^  and  Baron  Hmvie^  in  quoting  the  case 
(vol.  i.  p.  3Q9#  ^otei^  doe^  jnot  mention  the  direction  given 
from  the  Bench. 

The  present  ,q;ue3|4op  has  beep  often  disQussed  in  the 
law  of  ]p:ngL»nd,  and,  copsiderahle  diffei:epce  (rf  ppjniop 
has  prevailed  in  r^;ard  to  it.  C!oke  lays  it  down  in  one 
place,  that  penetration  alone  maketh  it  carnal  knowledge. 
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No.  22.  (S  lost  69,  60.)  But  in  his  Reports  (v.  18,  p.  S7«)  besays 
R^ben»!)1  that  both  penetratio  and  eminio  seminU  are  neeessary,  to 
^1836.*^  constitute  either  rape  or  sodomy.     Hale  also  gives  oppo- 

-; site  opinions,  (Summary,  p.  117»  afid  Pleas  of  Crown.  L  p. 

**P^     628.)     But  Hawkins  (Pleas  of  the  Crown,  i.  c.  4,  §  2.  c. 
41,  §  1.)  is  favourable  to  the  view  of  the  question  now 
maintained.     In  the  case  of  DuiSn,  tried  for  sodomy  in 
1721,  six  of  the  twelve  judges  held  that  both  penetratio 
and  emissio  were  necessary,  and  five  thought  that  pene^ 
tratio  was  sufficient,  without  any  it^eetio  seminis.    From 
that  time  till  1770,  the  opinions  of  different  judges  varied, 
and  they,  accordingly,  gave  different  directions  to  juries. 
In  the  case  of  Russen,  1770,  it  was  fixed  that  penetration 
alone  was  sufficient.    But  the  rule  was  coivpletely  reversed 
in  the  case  of  Hill,  Trinity  Term,  1781,  where  three  of 
the  judges  only  held  the  crime  completed  by  penetration, 
seven-  thought  that  emission  also  was  necessary,  one  was 
absent,  and  Lord  Mansfield  only  said,  that  a  great  majority 
seemed  to  be  in  favour  of  both  circumstances.    (East's 
Pleas  ci  the  Crown,  Ed.  1808,  vol.  i.  p.  4S7.)    In  a  later 
case  of  sodomy,  the  same  was  held  to  be  the  law  of  Eng- 
land on  this  point  (Parker,  Hilary  Term,  1812.  Russell 
on  Crimes,  vol.  i.  p.  560:)     It  may  be  said,  that  the  ques-^ 
tion  is  settled  in  England,  by  the  act  9th  Geo.  IV.  c.  31 » 
^  18,^  by  which  proof  of  emissio  is  dispensed  with.     But 
this  statute^  of  itself,  proves  what  the  common  law  was, 
before  it  was  passed.    And  its  effect  is  not  to  render 
penetration  sufficient,  without  emission ;  fbr  it  has  been 
laid  down  since  its  enactment,  that  although  it  is  not  ne- 


^  «  Whereas,  on  trials  for  the  crime  of  Boggary,  and  of  Rape,  and  of 
<(  carnally  abusing  girls  under  the  respective  ages  herein  before  inen- 
«'  tioned,  offenders  frequently  escape,  by  reason  of  the  difficulty  of  the 
<<  proof  which  has  been  required  of  the  completion  of  these  several 
<*  crimes,  in  remedy  whereof,  be  it  enacted,  that  it  shall  not  be  neces- 
*<  sary,  in  any  of  these  cases,  to  prove  the  actual  emission  of  seed,  in- 
^«  order  to  constitute  a  carnal  knowledgCi  bat  that  the  carnal  luiow*. 
'*  ledge  shall  be  deemed  complete,  upon  proof  of  the  penetration  only." 
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oeaaary  distinctiiy  to  prove  emission,  the  Jury  must  be   No.  22. 
satisfied  that  it  todc  place,  bef<Nrethey  can  convict.  (RexRobert^n, 
V.  Russell,  tried  at  Taunton,  before  Justice  Taunton,  9th  ^^sm'^ 


August  18S1.  Moody  and  Malkin's  Reports,  vol.  ii.  p.  122.) 

So  that  the  law  of  England,  even  as  it  stands  at  present,  is    ^*^ 
favourable  to  the  view  of  the  question  maintained  for  the 
pannel.    And  the  law  of  Scotland,  where  the  act  1828  does 
not  aj^y,  cannot  be  stretched  beyond  what  has  been  de- 
cided to  be  English  law^  since  the  passing  of  that  act 

Handysidk,   for    the   prosecution,   answered. — ^The 
verdict  is  to  the  efifect,  that  the  Jury  find  carnal  know- 
ledge proved  as  libelled,  forcibly  and  against  the  will  of 
the  woman^  but  find  emission  not  proved.     This  is  not 
saying  that  it  was  proved  there  was  no  emission.     The 
fact  of  emission  is  one  which  cannot  always  be  proved. 
There  are  even  cases  of  married  women,  the  mothers  of 
families,  who  were  never  sensible  of  emission ;  (East's 
Pleas  of  the  Crown,  jol.  L  p.  440,)  and,  therefore,  to 
make  proof  of  this  necessary,  would  be  an  absurdity. 
The  older  authorities  in  our  law  are  not  so  favourable  to 
the  argument  for  the  pannel,  as  has   been  contended. 
Mackenzie  denotes  the  crime  by  the  term  ^^  deflowering,''. 
which  was  usual  in  old  indictments,  but  in  the  same  title, 
{§  4y)  will,  and  not  ability  to  deflower,  is  made  the  test  of 
criminaliQr,  so  that  an  impotent  man,  cui  erectio  virg^ 
adest,  9ed  nan  emittendi  facuUan,  might  be  guilty  of  rape. 
The  crime  is  defin/ed  in  the  Regiam  Miyestatem,  Book  IV. 
c  8,  and,  in  the  Latin  copy,  there  is  a  reference  in  the 
annotations  to  the  Norman  law,  from  whidi  it  is  evident, 
that  in  those  times,  the  essence  of  the  crime  was  the  ab-. 
straction  of  virginity,  **  Raptus  in  jure  Noi^irtanlco  dicitur 
**  depueillement  dejemmes  a  forcer   This  has  long  ceased 
to  be  the  law,  as  a  rape  may  be  committed  on  a  married 
wotnan,  or  even  on  a  common  prostitute.    The  cases  cited 
by  Hume  support  the  doctrine  that  penetration  alone  con- 
stitutes the  crime.     In  that  of  Bell,  1605,  (Hume,  i.  p. 
302*  Pitcairn's  Criminal  Trials,  vol.  ii.  p.  475,)  the  girl 
was  not  an  infant,  but "  of  twelve  years  of  age  or  thereby,'* 

H 
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No.  92.  and  th^  words  of  the  libel  are  ^'  forcing  and  abusiog/'  &e. 
BotortMn,In  Errpl'js  case,  1608,  the  girl  was  only  eleven  years  of 
^iJoe.^^  age ;  but  the  libel,  as  given  at  full  length  by  Pitcairn, 


(vol.  ii.  p.  475)  bears  "  ye  maist  filtbilie  forcit  yourBelf  to 

Rape.    <t  jj^j£  ^^^  ^j|.jj^  JjIj,^  ^^j  would  nocbt  part  from  hir  quill 

'^  ye  gat  your  beistlie  will  satiefyit,  and  was  within  hir 
"  body''  The  penetraiio  was  here  the  important  point 
founded  on.  In  the  case  of  Speedy,  1639>  the  sufferer 
was  a  mere  child,  so  that  completion  of  the  crime  was, 
perhaps,  impossible.  But,  if  emission  were  the  essence 
of  the  crime,  a  case  like  this,  in  which  it  was  impossible, 
must  be  a  separate  offence,  and  could  not  be  tried  as  rape. 
The  case  of  Gylour,  (Hume,  i.  p.  301.)  is  a  doubtful  one. 
There  was  no  allegation  of  loss  of  virginity ;  we  have 
not  the  interlocutor  of  relevancy  ;  but  the  fact  of  the  crime 
not  having  been  punished  capitally,  is  probably  attribute 
able  to  the  circumstance  of  its  being  an  incomplete  at- 
tempt. The  case  of  Foulden,  June  1732,  (Maclaiurin,  p. 
76,)  does  not  justify  the  opinion  founded  on  it  by  Burnett, 
(pp.  101,  102.)  The  woman  proved  ^^  quod  peneiravit 
**  et  emisit.''  The  defence  offered  was,  that  she  was  still 
a  virgin,  of  which  the  Court  refused  proof ;  and  the  pan- 
nel  escaped  a  capital  sentence,  only  because  the  jury  found 
neither  penetration  nor  emission  proved.  In  the  case  of 
Dickson,  1744,  (Maclaurin,  p.  890  ^^^  ^^^el  bore  that 
"  he  did  deflower  her,"  or  ^^  did  all  in  his  power  to  de- 
'*  flower  her ;''  objections  were  taken  to  the  relevancy, 
and  the  pannel  eventually  agreed  to  transport  himself, 
rather  than  stand  bis  trial.  But  the  principal  objection 
>vas  to  the  use  of  the  word  **  deflower,"  'and  among  the 
objections  there  is  none,  that  the  crime  was  not  sufficiently 
libelled  because  emission  was  not  set  forth.  The  defini- 
tion of  rape  given  by  Hume,  (vol.  i.  p.  301,)  is,  the  "  know- 
^'  ledge  of  a  woman's  person  forcibly  and  against  her  will.** 
What,  then,  constitutes  knowledge  of  her  person  forcibly  ? 
Is  it  not  the  violent  invasion  of  her  person — interference 
with  her  will — such  connection  as  ought  to  be  voluntary 
on  both  sides,  but  which  is  forced  on  her's  ?     The  hymen 
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is  soinetiinea  unnaturally  removed  back ;  but  wherever   No.  S2. 
this  is  not  the  case,  violence  takes  away  virginity.     And  r^Amm, 
in  the  Jewish  law,  by  which  the  itjttry  occasioned  to  a  ^^^^ 

woman  by  the  loss  of  virginity  was  so  great,  could  it  be 

held  that  a  rape  was  not  committed,  until  the  man's  ^*" 
pessimi  was  satisfied  ?  The  chance  of  being  with  child  is 
never  looked  upon  as  an  essential  part  of  the  injury.  The 
suffering  of  the  party  injured  is  as  great-— the  outrage 
committed  against  her  as  flagrant,  without  emission,  as 
with  it.  Burnett,  indeed,  lays  it  down,  (p.  101,)  that  both 
penetratio  and  emissio  are  necessary  to  the  completion  of 
the  crime.  But  the  cases  on  which  he  founds  do  not 
support  him*  And  on  the  other  hand,  we  have  the  opi- 
nion of  Mr.  Alison,  (vol.  i.  p.  209^)  that  penetration  alone 
is  suflicient :  and  this  opinion  he  founds  upon  the  fact, 
that  every  essential  quality  of  a  crime  must  be  stated  in 
the  indictment,  and  it  is  not  usual  to  libel  on  emission. 
The  difference  laid  down  in  the  case  of  Montgomerie, 
July  13  1891,  between  the  eases  of  an  adult  and  a  child 
on  this  point,  refers  only  to  the  degree  of  penetration 
which  it  is  necessary  to  prove. 

The  great  weight  of  English  authority  is  against  the 
ponneL  Hale,  in  his  Pleas  of  the  Crown,  (Ed.  1800,  pp. 
6279  691,)  distinctly  lays  it  down,  that  penetration  alone  is 
sufficient.  His  summary  is  comparatively  of  no  authority. 
Coke  (Inst.  iii.  59)  60,}  is  equally  decided.  His  Reports  are 
a  posthumous  work,  to  which  much  less  weight  can  be  at- 
tached. In  East's  Pleas  of  the  Crown,  (vol.  i.  p^  487,)  the 
words  '*  camaliter  cogn&vit,''  are  interpreted  to  mean  pe- 
netrati(«  alone.  The  judgments  of  English  courts,  down 
to  the  case  of  Hill  in  1781,  are  against  the  pannel.  And 
an  ojrinion  to  the  same  effect  is  given  by  Russell,  (2d 
EA.  vol.  i.  p.  560.  See  also  Leach's  Crown  Cases,  vol. 
ii.  p.  854.)  All  these  cases  were  before  the  statute  9th 
Geo.  IV.  c.  81,  and  even  then,  although  both  penetration 
and  emission  were  necessary,  it  was  not  necessary  to 
pcave  both.  It  was  in  every  case,  left  to  the  Jury  to  say, 
whether  there  was  proof  of  the  completion  of  the  critti^. 
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No.  22.  But  the  terms  of  the  statute  show  the  alteration  which  it 
Roi^rcton,  was  intended  to  make  in  the  law  of  England.  The  sub- 
^Y^^^  sequent  decision  of  Justice  Taunton  was  but  the  opinion 


of  one  judge.     The  verdict  did  not  proceed  upon  his 

^■^**  charge,  but  was  one  of  **  not  guilty."  And  a  note,  ex- 
pressive of  surprise  occasioned  by  the  judgment,  will  be 
found  in  the  Report. 

Reference  has  been  made  to  the  civil  law.  But  it 
proves  nothing,  without  the  aid  of  the  commentators. 
And  even  with  regard  to  the  solitary  opinion  of  Carpso^ 
viuSy  the  case  of  sodomy  is  different  from  that  of  rape,  in- 
asmuch as,  in  that  crime,  there  is  generally  consent  and 
criminality  in  both  parties.  If  it  shall  be  found  necessary 
to  prove  emissio  in  all  cases,  the  difficulty  of  proof  will  be 
insurmountable. 

Shand,  for  the  pannel,  replied. — It  is  agreed,  that "  car- 
nal knowldge"  is  necessary  to  the  completion  of  the  crime. 
The  question  is — ^what  constitutes  carnal  knowledge  ?  The 
terms  used  by  the  earlier  authorities,  "  deflowering,  **  de- 
**  pucillement^  imply  full  and  perfect  consummation.  In 
the  case  of  Bell,  quoted  by  Hume,  the  female  was,  (as 
in  all  the  other  cases  referred  to  by  him,)  an  infant.  She 
is  said  to  have  been  twelveyears  old  ^*or  /^^reJy;"  whichim- 
plies  that  she  was  under  twelve,  at  least  as  naturally  as  that 
she  was  above  it.  The  terms  of  the  verdict  too,  if  they 
do  not  imply  emission,  are  not  inconsistent  with  it.  In 
the  case  of  Errol,  the  phrase  in  the  libel,  **  ye  was  with- 
"  in  hir  body,"  is  not  more  emphatic  than  the  one  imme- 
diately preceding,  "  gat  your  beistlie  will  satisfyit,** — and 
if  the  prosecutor's  argument  relies  on  the  one,  that  for  the 
pannel  may  rest  on  the  other.  Speedy's  case  is  in  the  same 
situation  as  BelFs ;  and  Gylour's  is  conclusive,  that  when 
the  crime  is  not  fully  consummated,  it  is  not  the  capital 
crime  of  rape,  but  a  minor  offence.  The  effect  of  holding 
this,  will  not  be  that  offenders  will  escape.  For  although 
emissio  be  held  essential  to  rape,  in  cases  where  it  does 
not  take  place,  the  highest  arbitrary  punishment  may  be 
inflicted. 
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Jadgmmt  was  delayed  till  this  day,  when  their  Lord-  Na  22. 

!-•  J  xu     r  n        •  •    •  Archibald 

ships  pronounced  the  following  opinions.  Robenson, 

Lord  Gillies. — This  is  a  case  of  great  importance,    JSe. 


but  one  on  which  my  opinion  has  never  varied.     The  ques- 

tion  arises  from  the  terms  of  the  verdict,  by  which  carnal    ^^ 
knowledge  was  found  proven,  forcibly  and  against  the  will  ^ 
of  the  woman,  but  emission  was  found  not  proven.    Inde- 
pendently of  all  law  and  authority,  is  there  any  rational 
difference  in  the  offence,  in  a  case  of  emissio^  and  in  that 
where  there  is  penetratio  only  ?     The  guilt  of  one  party 
— ^the  injury  to  the  other — the  outrage  against  decency — 
the  offence  against  religion,  is  the  same.     There  is  no 
foundation  in  morals,  in  reason,  or  in  religion,  for  holding 
that  both  are  necessary  to  the  completion  of  the  crime.     If 
the  law  were  such,  we  should  be  compelled  to  obey  it,  how- 
ever contrary  to  reason  it  might  be ;  but  I  do  not  think 
it  necessary  to  go  over  the  cases  which  have  been  quoted, 
to  show  tiiat  the  weight  of  authority  is  the  other  way. 
In  England,  the  opinion  of  a  majority  of  the    twelve 
judges  was  certainly  given,  to  the  effect  that  both  circum- 
stances were  necessary.     But  the  high  authority  of  Sir 
Matthew  Hale  is  opposed  to  this  doctrine  ;  and  besides, 
the  law  of  England  has  been  rendered  clear  by  the  late 
Act  of  Parliament ;  and  if  we  were  to  find  that  both  emis^ 
sio  and  penetratio  were  necessary  to  the  completion  of  the 
crime,  a  similar  act  relative  to  Scotland  would  be  imme- 
diately required.    But,  moreover,  no  case  can  be  pointed 
out,  in  which  it  has  been  decided  that  eniissio  is  necessary. 
Lord  Meadowbank. —  I  have  uniformly  entertained 
the  same  opinion,  ever  since  I  studied  criminal  law.     Gen- 
erally speaking,  where  the  criminal  law  of  Scotland  is 
founded  on  its  common  law,  it  will  be  seen  to  be  founded 
also  on  the  rules  of  common  sense.     And  since  we  do  not 
find,  that  a  decision  contrary  to  the  opinion  expressed  by 
LfOrd  Gillies  has  ever  been  pronounced  in  this  Court,  we 
may  well  pause,  ere  we  sanction  the  doctrine  contended  for. 
All  the  authorities,  when  well  sifted,  will  be  found  to 
arrive  at  the  same  conclusion.     In  the  Roman  law,  all 


102     REPORTS  OF  CASES  BEFORE  THE  HIOH  COURT 

NoL  2a.  that  is  said  is,  that  the  crime  must  be  completed.  But 
Robertson, the  question  arises, — ^what  constitutes  completion?  In 
^^im^^  support  of  the  doctrine  maintained  for  the  pannel,  reference 


was  made  to  Carpsomus.     My  recollection  of  the  practice, 

^^^    as  laid  down  by  that  commentator,  is  that  reference  was 
made  to  midwives.     This  proves  that  penetration  was  the 
point  required  to  be  proved.     We  have  been  told  that 
there  was  nothing  on  this  point  to  be  found  in  the  canon 
law.     But  in  the  **  Dictionnaire  Historique  et  Critique*'  of 
Bayle  (Rotterdam  17S0)  voce  Qudlenec,  (vol.  iii.  p.  2402,) 
we  find  a  detail  of  the  mode  of  deciding  Questions  of  Di- 
vorce on  the  ground  of  Impotency,  under  that  law,  from 
which  it  is  evident  that  penetration,  and  not  emission, 
was  the  point  regarded.     It  is  well  known,  too,  that  a  mar- 
riage between  a  eunuch  and  a  female  was  valid  by  the  ca- 
non law.     In  our  own  law  reference  has  been  made  to  the 
case  of  Montgomerie.    Besides  Lord  Gillies,  there  were 
present,  on  that  trial,  Lord  Succoth,  Lord  Pitmilly,  and 
myself,  and  we  all  concurred  in  the  opinion  expressed  by 
bis  Lordship.  I  may  mention  also,  from  the  notes  of  the  late 
Lord  Meadowbank,  that  when  he  was  at  Jedburgh,  as  Ad- 
vocate Depute,  Lord  Hailes  told  him,  he  never  looked  upon 
emission  as  necessary,  and  that  if  there  was  evidence  of  it, 
he  considered  it  a  proof  of  a  less  extent  of  violence  having 
been  used,  as  the  woman,  in  order  to  depone  to  emission, 
must  have  been,  in  some  degree,  collected  when  the  crime 
was  committed.     On  the  whole,  I  am  of  opinion,  that  to 
constitute  the  crime  c^  rape,  it  is  suflBcient  that  there  be 
Jul!  penetration ;  for  in  grown  women  it  is  necessary  that 
the  penetration  be^^,-«*^therwise  it  is  only  a  conatus. 

Lord  Mackekzie.^^I  entirely  concur.  What  is  the 
essence  of  the  crime  ?  Dishonour  by  violence — not  the 
danger  of  impregnation,  as  to  which  no  question  is  ever 
asked.  Is  a  woman  dishonoured  or  not,  by  a  fbrciUe  en-* 
try  of  her  person  ?  This  has  never  been  doubted  in  any 
country  of  Europe.  Our  law  has  always  been  consis- 
tent on  the  point  No  statute  or  decision,  and  no  wri-. 
ter  down  to  Mr.  Burnett,  ever  required  more  than  full 
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petietratioti.  I  cannot  Me  why  there  must  be  emidsion,  N0.22. 
if  impr^nation  is  not  necessaiy.  It  adds  nothing  to  the  ^^j!^^ 
vidcednesdi — or  to  the  injury.  No  indictment  that  I  ^J^*^ 
have  seen  specifies  that  emission  took  place.  But  Kflil 
it  been  an  essential  circumstance,  it  must  have  been  stat-  ^^ 
ed.  In  a  great  majority  of  the  cases  of  rape  which  have 
occurred,  actual  emission  has  not  been  proved^  and  yet  cajH- 
tal  punishment  has  followed.  It  is  argued  in  English  cases 
that  emissio  maybe  presumed,— as  in  adultery.  But  it  is  not 
emissio,  but penetratio,  that  is  presumed  in  adultery.  And 
between  it  and  rape  there  is  this  difference,  that  in  adultery 
one  party  cannot  be  made  a  witness.  The  essentials  of 
the  crime  must  be  proved — not  presumed.  In*  cases  of 
rape,  it  would  not  be  enough,  as  in  adultery,  to  prove  that 
the  man  was  *'  nudus  cum  nuddr  The  completion  of  the 
crime  must  be  proved  by  the  woman's  evidence,  ot  when 
that  is  impossible,  (as  in  the  case  of  children,  or  of  a 
woman  who  has  died  since  the  commission  of  the  offence,) 
by  proof  as  to  the  state  of  her  person.  Now  in  a  great 
number  of  cases,  there  can  be  no  proof  of  emissio.  It  is 
said,  questions  are  put  to  the  woman,  as  to  whether  the 
man  had  his  will  of  her.  But  this  is  only  done  from  a 
desire  on  the  part  of  the  prosecutor  to  exhaust  the  case. 
In  a  trial  for  murder,  if  the  death  had  been  followed  by 
maiming  and  disfiguring  the  body,  such  treatment  would 
be  proved,  though  not  an  essence  of  the  crime.  But  sup* 
pose  that  this  question  has  hitherto  been  put,  because  the 
point  of  law  was  thought  to  be  doubtful,*^it  affords  no 
proof  of  what  the  requisites  of  the  crime  are.  If  rape  re- 
quired emisstOf  then  the  dishonour  of  the  woman,  when  no 
emissio  took  place,  would  be  a  crime  of  an  inferior  nature, — 
not  a  plea  of  the  crown, — and  might  be  tried  by  the  inferior 
courts.  Yet  there  is  no  instance  of  such  a  trial  having 
taken  place. 

Lord  Moncreiff. — The  verdict  admits  of  two  mean- 
ings. It  finds  carnal  knowledge  proved  as  libelled,  forcibly, 
and  against  the  woman's  will,  but  finds  emission  not  proved. 
If  this  means  that  this  fact  was  not  specifically  proved,  no 
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No.  22.  one  maintains  that  that  is  neeessary.    But  the  question  is, 

^J^^*^^  what  is  the  carnal  knowledge  libelled  ?     I  have  considered 

^'■^  ^^  the  authorities  quoted  on  both  sides,  and  am  persuaded 

that  the  whole  weight  of  authority  is  in  favour  of  complete 

^P*«    penetration  bjr  violence  being  suflScient   Mr.  Hume's  defini- 
tion of  the  crime  of  rape  is  good, — ^"^  knowledge  of  a  woman's 
person  forcibly,  and  against  her  will."    I  find  no  authority 
in  the  civil  law  inconsistent  with  the  doctrine,  that  penetra- 
tion, if  completed  to  the  ignominy  of  the  woman,  is  suffi- 
cient to  constitute  this  knowledge.     When  we  look  at  the 
English  law,  there  is  no  doubt  that'  there  was  a  period, 
when  a  majority  of  the  judges  gave  a  contrary  decision ; 
some  of  the  ablest  men  that  ever  sat  on  the  bench  dissenting. 
But  when  we  look  back  to  Coke,  and  Hale,  we  see  that 
the  old  law  of  England  was  different.     And  the  new  act 
restores  it  to  what  rt  was  in  their  times.     With  us  in 
Scotland  the  practice  has  never  varied.  I  will  not  allude 
to  any  cases  except  that  of  Erro),  1608,  where  the  libel  is 
very  specific  in  stating  that  the  pannel,  aftar   sundry 
attempts  upon  the  woman,   **  was   within  her  body," 
shewing  that  penetration  was  the  important  point  to  be 
proved.     And  all  the  cases  are  to  the  same  effect,  till  we 
come  down  to  that  of  Montgomerie.   One  authority  entitled 
to  considerable  weight,  I  mean  Mr.  Burnett,  takes  an  op* 
posite  view  of  the  question,  but  the  case  to  which  he  refers, 
that  of  Foulden,  does  not  bear  out  his  doctrine.     If  Mr. 
Burnett  had  founded  his  opinion  upon  his  own  experience, 
which  was  great,  it  would  have  had  greater  force.     But 
he  does  not  say  that  he  had  heard  the  law  so  laid  down 
by  the  eminent  judges  who  sat  upon  the  bench  during  his 
time  ;  and  from  his  silence  on  this  point,  I  think  we  are 
warranted  in  holding  that  the  law  is,  and  has  been,  as  stated 
by  Mr.  Alison.     In  the  cases  which  I  have  tried,  I  have 
generally  told  the  jury,  that  there  was  no  necessity  to  have 
proof  of  more,  than  that  the  man  accomplished  the  dis- 
honour of  the  woman  by  violence.  I  suppose,  therefore,  that 
the  verdict  here  means  more  than  that  emission  was  not 
specifically  proved.     But  even  if  the  jury  were  of  opinion 
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that  it  was  clearly  established  that  there  was  no  emissio^  No.  33. 
I  think  the  crime  is  completed  by  full  penetroHo. '  .  Robertion, 

Lo&D  M£DWYN. — Having  assisted  at  the  trial,  I  think  ^f^^^ 


« 


it  right  to  state,  that  there  was  complete  proof  of  pene 

tration^ — ^but  not  only  no  proof  of  emission,  but  it  appear-    ^^ 
ed  that  none  had  taken  place.    As  to  the  reason  of  the 
thing,  there  is  a  passage  in  East's  Fleas  of  the  Crown, 
(VoL  i.  p.  437»)  where  the  reason  why  such  should  not  be 
required  to  constitute  the  crime  of  rape,  is  well  explain- 
ed.   **  The  quick  sense  of  honour,"  he  says,  *^  the  pride  of 
virtue,  which  nature,  to  render  the  sex  amiable,  hath 
implanted  in  the  female  heart,  as  Mr.  Justice  Foster 
has  expressed  himself,  is  already  violated  past  redemp«> 
tion,  and  the  injurious  consequences  to  society  are  in 
every  respect  complete."     I  have  no  doubt  that  the 
cause  of  the  peculiarity  which  existed  till  lately  in  the 
law  of  England,  (for,  so  far  as  I  know,  in  this  respect  it 
was  peculiar,)  was  the  apprehension  of  false  accusations 
in  such  a  crime  as  this,  and  where  Qpe  witness  is  sufficient 
to  convict,  and  the  ccmsequent  anxiety  that  there  should 
be  complete  proof  of  the  violence  having  been  committed. 
But  it  was  not,  even  before  the  statute  1828,  necessary 
that  there  should  be  proof  of  emission.     All  that  was  re- 
quired was  a  conviction  on  the  minds  of  the  jury  that  it 
had  taken  place.    In  the  text  of  the  civil  law,  there  is 
nothing  to  justify  the  remark  of  Carpsovius.   And  Miiller, 
the  Saxon  lawyer,  repudiates  ^Is  doctrine ;  as  does  Boeh- 
mer,  in  his  Elementa  Jurisprudentiie  Germanicte,  where 
after  describing  in  what  the  crime  consists,  as  **  cat^unctio 
membrarum  genetaUum  violenta^'  he  adds,  ^'  evidens  est 
seminis  imtnissianem  hie  Jrustra  a  Carpsovio  requirir 
It  is  laid  down  by  the  most  eminent  of  the    Spanish 
canonists,  SancheTi,  in  his   Treatise  De  Matrimonio: 
^  Quando  vir  potest  coire,  non  tamen  seminare,  validum 
^  esse  matrimonium,  jus  tenebant  doctores.'I  And  it  is  well 
known  that  Castrali,  in  the  words  of  Valentini  (Pandectas 
medico-legales,  vol.  i.  p.  136,)  posstmt  deflorare  quam- 
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No.  29.  eunque  muUerem^  nuUam  tamen  impr^nare.  To  this 
R^?<!!t^n,  Juvenal  alludes,  in  satirizing  the  vices  of  the  Roman 
^TA''  women, 


Sunt  quas  Eunuchi  imbellefl,  ac  mollia  semper 


u 
c< 

ti 

u 


R*P&    .  Oscula  delectant. 

At  first  they  were  not  forbidden  to  marry,  and  in  Va- 
lentini  there  is  a  long  chapter, "  de  Conjugio  Eunuchi;"  and 
it  was  only  forbidden  by  the  canon  law,  by  a  rescript  of 
Sextus  v.,  among  the  other  vigorous  attempts  at  reform 
by  that  able  pontiff,  **  quia  tamen  ad  coeundum,  non  ad  ge- 
"  nerandum  idonei."  It  has  been  well  said,  that "  it  would 
"  be  a  strange  state  of  the  law,  if  a  person  capable  of  coition, 
and  of  contracting  marriage,  was  held  incapable  of  com- 
mitting a  rape ;  so  that  he  may  have  perpetrated  all  the 
more  atrocious  parts  of  his  crime,  and  yet,  being  inter- 
rupted in  the  least  voluntary  constituent  of  it,  escape 
the  well-merited  vengeance  of  the  law ;  while  it  is  evi- 
**  dent  that  the  innocent  victim  has  suffered  in  mind, 
**  body,  and  reputation,  as  much  as  if  the  crime  had  been 
"  legally  committed."  (Paris  and  Fonblanque's  Medical 
Jurisprudence,  vol.  i.  p.  434.)  This  alludes,  of  course, 
to  the  state  of  the  law  in  England  before  the  late  change. 
In  America,  the  English  law  on  this  subject,  as  settled 
by  the  courts  after  considerable  fluctuation,  was  generally 
adopted.  But  not  in  the  state  of  Philadelphia ;  and  in  the 
new  state  of  Illinois,  that  part  of  the  law  which  required 
emission  was  formally  repealed  in  1819-  As  it  does  not 
appear  ever  to  have  been  otherwise  held  in  our  practice, 
we  can  have  less  hesitation  in  supporting  this  view  of  the 
law,  so  consistent  with  the  feelings  of  human  nature,  and 
the  laws  of  morality,  since  such  has  been  now  adopted  in 
the  legislation  of  England. 

The  Lord  Justice-Clerk. — ^This  verdict  brings  be- 
fore us  a  very  important  point,  which  has  never  yet  been 
deliberately  determined.  After  having  considered  the 
case  with  great  attention,  I  have  come  to  be  of  the  same 
opinion,  as  that  expressed  by  your  Lordships.     I  am  not 
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satisfied  that  there  is  any  dictum  in  the  civil  law,  which    No.  stf. 

i     -i_  •    •  i»    y-t  •  T  1  Archibald 

warrants  the  opinion  of  Carpswttut.  In  our  own  law,  Kobertson, 
Mackenzie  gives  no  indication  of  opinion.  Mr.  Hume  ^rms.^^ 
leaves  his  opinion  to  be  gathered  from  the  cases.  And  — — — 
when  we  examine  these  cases,  we  do  not  find,  either  ^^^ 
in  the  interlocutors  of  relevancy,  or  in  the  judgments 
pronounced,  that  the  Court  found  the  circumstance 
of  emUsio  necessary.  There  is,  indeed,  the  opinion  of 
Mr.  Burnett,  to  which  I  pay  the  greatest  respect, 
whenever  he  speaks  from  his  own  experience;  but 
the  case  of  Foulden,  upon  which  he  founds,  affords  no 
materials  for  the  conclusion  to  which  he  comes.  And 
opposed  to  him,  we  have  the  opinion  of  Mr.  Alison, 
who  also  has  paid  great  attention  to  the  criminal  law, 
and  has  given  the  profession  a  very  valuable  work  on 
the  subject; — and  that  opinion  is  express.  We  must  de- 
cide this  question  according  to  the  law  of  Scotland,  of 
which  there  thus  seems  to  be  no  doubt.  In  regard  to 
the  law  of  England,  the  opinion  both  of  Coke  and  of 
Hale,  in  their  most  authoritative  works,  is  to  the  same 
effect.  Hawkins'  opinion  is  very  undecided,  being  quali- 
fied by  the  words,  "  it  is  said,"  or  "  it  seems."  Then 
it  is  evident  that  doubts  have  been  entertained  in  later 
times  upon  the  point.  But  the  great  authorities  in  Eng- 
lish law,  (even  before  the  recent  statute,)  are  favourable 
to  the  doctrine  of  oiu*  law,  which  I  hold  to  be,  that  there 
must  be  a  full  penetration,  in  short,  a  coitus,  and  that 
nothing  more  is  necessary  to  constitute  •  the  crime.  I 
have  looked  back  on  the  cases  of  this  nature  which  I 
have  bad  the  misfortune  to  try,  and  I  find  that  I  have 
never  stated  the  law  as  different  from  the  opinion  which 
I  now  entertain.  Where  the  woman  swore  that  the  man 
had  not  his  will  of  her,  I  have  told  the  jury  that  this  was 
merely  an  attempt;  but  I  never  charged  to  the  effect, 
that  when  there  was  full  and  complete  penetratio,  any 
tbing  further  was  necessary  to  constitute  the  crime  of 
rape. 
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N«.  2&  The  Court  accordingly  found,  that  the  verdict  returned 
K^ium  against  tlie  pannel  establishes  the  crime  of  rape  as  libelled 
"JS^"'  «g^°«t  him. 


^^^'  The  Solicitor-General  stated,  that,  under  the  cir- 
cumstances of  the  case,  he  thought  himself  justified  in  re^ 
stricting  the  libeL 

In  respect  of  the  above  judgment  of  the  Court,  and  the 
restriction  entered  on  the  record,  the  pannel  was  senten- 
ced to  be  transported  beyond  seas,  for  the  whole  period  of 
his  natural  life. . 


MafchU  Present, 

1836. 

The  Lord  Justice  Clerk. 

Lords  Mackenzie,  Mokcrbiff. 

His   Majesty's   Advocate. — Sd.  Gen,  Cuninghame* — Shaw 

SiewarL 

against 

Charles  Donaldson. — Craujurd. — J,  71  Gordon. 

Murder. — A  Pannel  convicted  of  the  Murder  of  his  Wife,  but  re- 
commended to  mercy.    Sentence,  Death. 

No.  23.  Charles  Donaldson  was  charged  with  Murder,  or 
Donaldson,  Assault,  luore  especially  when  committed  to  the  serious 
injury  of  the  person  and  the  danger  of  life,  and  by  a  hus- 
band upon  his  own  wife.  In  so  far  as,  having  previous- 
ly  evinced  malice  and  ill-will  towards  Margaret  Marr,  or 
Donaldson,  his  wife,  he  did  on  the  9th  of  November  1835, 
within  or  near  to  the  house  situated  in  Cowan's  Court, 
Tolbooth  Wynd,  Leith,  then  occupied  by  him,  wickedly 
and  feloniously  attack  and  assault  the  said  Margaret  Marr, 
or  Donaldson,  and  did  with  a  frying-pan,  and  with  a  glass 


Murder. 
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bottle,  or  one  or  other  of  them,  or  some  other  implement  No. ». 
to  the  prosecutor  unknown,  strike  her  repeatedly  and  vio- Donaldson, 
lently  on  the  head,  and  other  parts  of  her  person,  and  did  ^i^^.'^ 
forcibly  drag  her  out  of  bed,  and  along  the  floor,  and  did 
kick  her  with  his  feet,  and  strike  her  with  his  fists,  by  all 
which  she  was  mortally  injured,  and  in  consequence  there- 
of died,  on  or  about  the  11th  day  of  the  said  month  of 
November — and  was  thus  murdered  by  the  said  Charles 
Donaldson.  Or  otherwise  he  did,  time  and  place  above 
libelled,  wickedly  and  feloniously  attack  and  assault  the 
said  Margaret  Marr,  or  Donaldson,  &c.  by  all  which  she 
was  seriously  injured  in  her  person,  to  the  danger  of  her 
life. 

A  special  defence  was  lodged  for  the  pannel,  to  the  ef* 
feet  that  the  deceased  was  subject  to  epileptic  fits,  and 
was  addicted  to  habits  of  intoxication — and  that  the  pan- 
nel denied  having  been  in  any  way  the  cause  of  that  sud- 
den death,  to  which  her  constitution  and  habits  rendered 
her  peculiarly  liable. 

EVIDENCE  FOR  THE  PBOSBCDTION. 

DoNCAN  Mathesok,  Sheriff- substUtUe  of  the  shire  of  Edinburgh^ 
far  the  Leiih  Distru^  and 

John  Murdoch,  ProcurcUor- Fiscal  of  the  shire  of  Edinhurgh^for 
the  LeUh  District, — Proved  the  panners  declaration. 

Isabella  Clark,  or  Pottinobr,  wife  of  James  Potlingery  seaman^ 
rending  in  Cowan^s  Courts  Tolbooth  Wynd^  Leiih. — The  pannel  lived 
in  the  same  land  with  me,  in  November  last.  Our  room  is  immediately 
above  his.  We  have  each  only  one  room.  I  knew  his  wife.  I  saw 
her  on  Monday  the  9th  of  November.  She  was  in  my  house  between 
five  and  six  o'clock  afternoon.  She  was  then  in  perfect  health,  as  far 
as  I  know.  She  staid  about  five  minutes  in  my  house,  and  then  went 
oat  About  twenty  minutes  past  six  o'clock  that  same  evening,  I  heard 
a  ^^ great  thud  t^pon  the  floors  which  made  my  tray  fall  over  upon  the 
drawers'  head.  About  the  same  time  I  heard  a  noise,  as  if  of  a  tin  pan, 
which  also  came  from  the  panneUs  house.  It  was  as  if  the  pan  was 
thrown  away.  I  went  down  stairs.  As  I  was  going  down  I  again  beard 
the  same  noise  of  the  pan,  and  I  also  heard  Mrs.  Donaldson,  crying, 
«  O  Charlie !  Charlie  \*  I  went  into  Mrs.  Edmond's,  who  lives  in  the 
tame  passage  as  the  pannel,  and  told  her  of  the  disturbance,  and  that  I 
would  fain  go  in,  but  did  not  like.      She  said  she  did  not  like  to  inter- 
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Nok  23>    fere  with  family  ai&irs*    I  etaid  a  short  time  in  Mrs.  Edmond'S}   aod 
Donal^Mii  ^^^^  ^^^^  ^°^  tapped  at  the  pannel's  door.     The  pannel  answered.     I 
Blarth  U  asked  him  what  was  the  matter,  and  said  be  would  not  leave  a  whole 
1836.     (jjgi^  {q  i^y  house.     Some  small  toys  had  been  broken  by  the  fall  of  the 
"tray  on  the  drawers'  head.    The  pannel  said  his  wife  had  kept  him  out 
for  an  hour  and  a-baif.    I  said  it  was  not  that  length  of  time  since  she 
was  in  my  house.    A  woinan  named  Figgins  was  present,  with  a  candle 
in  her  hand.     The  pannel  had  been  complaining  to  her,  and  she  said, 
**  Poor  man,  it  is  a  pity."     I  went  in,  and  saw  Mrs.  Donaldson  sitting 
On  a  chair  towards  the  window,  with  her  head  leaning  against  the  wall, 
and  her  hands  pressed  together.     She  was  lying  to  one  side.    1  spoke 
to  her.     She  made  no  answer.     I  inquired  what  was  the  matter.     The 
pannel  said  she  bad  been  smoking  her  pipe,  and  had  taken  a  fit.     Her 
eyes  were  quite  shut.     She  appeared  to  me  to  be  insensible.     There 
was  a  little  blood  from  her  nose  and  mouth,  but  no  saliva  or  foam.     I 
washed  her  hands  and  face,  and  lifted  her,  but  she  could  not  stand*     I 
supported  her  to  a  chair,  till  I  made  the  bed,  into  which  I  put  her. 
iTfae  pannel  did  not  assist  me  in  so  doing.   Mrs.  Figgins  had  gone  away 
by  this  time.     The  pannel  was  sitting  beside  the  fire  ;  he  said  nothing 
more  about  his  wife's  illness.     I  staid  in  the  house  about  an  hour  and 
a  half.    George,  the  pannel's  son,  came  in  about  twenty  minutes  before 
ten ;  be  is  a  lad  about  sixteen  or  seventeen  years  old.     When  be  came 
In,  be  said  he  was  going  to  bed,  and  flung  himself  on  the  foot  of  the  bed. 
I  told  him  not  to  lie  there,  till  I  had  removed  his  mother.     I  prepared 
the  other  bed,  which  was  a  mattress  that  lay  on  a  chest.     I  lifted  her 
and  put  her  there.     She  was  still  in  the  same  state.    From  the  appear- 
ance of  her  mouth,  I  thought  she  was  thirsty — offered  her  a  drink,  but 
she  made  no  motion — did  not  seem  sensible  of  my  speaking  to  her. 
The  pannel  said  his  wife's  etate  was  from  the  nature  of  the  fit,  and  the 
drink  she  had  had,  together.   This  was  said  in  hearing  of  his  son.     No 
one  proposed  to  send  for  a  doctor,  at  that  time.     When  I  laid  her  on 
the  chest,  I  put  two  chairs  in  front  of  her.     After  that  I  left  the  boose. 
Saw  her  again  next  day,  about  twenty  minutes  before  one.  The  son  came 
for  me,  to  make  ready  some  dinner  for  him  and  his  father.  Mrs.  Donald- 
son was  then  in  the  bed.     When  I  looked  at  her,  she  seemed  to  be  in  a 
soft  sleep.     I  was  surprised  she  had  not  been  up.     George  said,  it  was 
still  the  effect  of  the  drink  and  the  fit:  meaning  that  was  the  reason  she 
slept  so  much.     I  did  not  look  at  Mrs.  Donaldson  very  particularly. 
There  was  no  defiuxion,  or  hard  breathing.    I  did  not  stay  above  ten 
minutes.    I  went  back  in  the  evening  about  four  o'clock.    She  was  still 
in  the  same  state.     I  went  to  get  a  candle ;  when  I  came  back  with  it, 
her  groans  alarmed  me  to  a  great  degree,  and  when  I  looked  at  her, 
she  was  all  over  defiuxion  on  the  face  and  breast,  and  was  groaning 
very  much.     No  one  was  there  then.     I  called  for  Mrs.  Edmonds,  who 
remained  there,  while  I  went  for   Dr.  Murray.     He  was  not  in.     I 
went  to  where  the  pannel  was  working,  and  told  him  to  come  away,  for 
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Peggy  was  gone,  or  near  it*    He  went  home,  and  I  went  for  Dr.    No.  9a. 
M^DoQgal,  whom  I  foand,  and  then  returned  to  the  pannel'a  house.  He  DomUdMo 
was  there.     Mrs.  Donaldson  had  been  moved  from  the  foot  of  the  bed  March  U 
to  the  head,  and  the  deflaxion  was  wiped  off  her  face.    She  died  the 


next  day,  Wednesday  the  Ilth,  about  nine  o'cloclc  at  night.    I  staid  j^|_j_ 
with  her  all  Tuesday  night,  till  five  in  the  morning.  She  never  got  any 
better  doring  that  time*    On  Wednesday  forenoon  she  was  in  the  same 
state.    I  was  not  with  her  when  she  died.    Saw  the  body  on  the  Wed* 
nesday  night—did  not  examine  h^r  person — I  assisted  in  washing  her 
at  first,  on  the  Monday  night,  and  then  observed  a  round  swelling  on 
the  forehead,  and  another  mark  on  the  side  of  the  head.    Her  back, 
shoulder,  and  side  of  her  head,  were  all  over  black  marks  of  soot 
When  I  went  in  on  the  Monday  night,  I  saw  a  long  bandied  tin  frying- 
pan,  exactly  the  same  as  the  one  libelled  on.     It  was  lying  in  a 
press.     I  have  been  in  the  house  before.     This  press  was  not  where 
the  pan  was  usually  kept.     The  pan  was  black  with  soot,  as  it  now  is. 
I  saw  some  broken  glass,  as  of  a  spirit-bottle,  on  the  floor.  It  was  a  green 
mutchkin  bottle.    The  pannel  said  he  had  been  in  a  passion,  and  had 
broken  the  bottle,  but  did  not  say  where,  or  how.     When  I  put  Mrs. 
Donaldson  to  bed,  I  took  off  none  of  her  dress,  nor  did  I  change  her 
dothes  next  morning.    When  the  doctor  came,  her  dress  was  changed. 
I  saw  the  cap  she  had  on  on  the  Monday  night  again  {Ideniifie»  the  cap 
libtUed  on).    These  black  marks  which  are  now  on  it,  were  on  it  then. 
On  the  Monday  night,  before  I  went  down,  and  before  I  hfard  the  noise 
of  something  heavy  falling,  I  had  heard  no  speaking,  except  Mrs. 
Donaldson's  voice,  crying,  "  Oh  Charlie  I  Charlie  I"  I  am  certain  the 
voice  was  hers.    1  have  been  the  pannel  and  his  wife's  neighbour  for 
five  years.     They  lived  sometimes  on  agreeable  terms,  and  sometimes 
the  contrary.    It  was  his  common  practice  to  beat  her.    We  paid  no 
particular  attention  to  his  doing  so,  as  it  was  his  daily  practice.    She 
was  a  little  given  to  drink,    I  cannot  say  whether  it  looked  like  a  fit 
that  Mrs.  Donaldson  had.    I  never  saw  any  bne  in  a  fit,  except  herself 
onee.    This  was  about  two  years  ago.    It  was  what  we  call  **  a  sick 
dwam"  just  a  feinting  fit    She  fell  down,  and  was  affected  by  a  cold 
shaking,  I  observed  no  slaver.    She  remained  in  the  fit  about  two  or 
three  minutes — ^bad  no  convulsions— no  spasms.    When  it  came  on,  she 
WIS  sitting  at  a  neighbooi's  fire-side,  with  a  pipe,  and  fell  off  the  stool. 
I  cannot  say  whether  she  was  then  under  the  influence  of  liquor. 

Bjfihe  CaurL — ^From  Mrs.  Donaldson's  conversation,  I  did  not  un- 
derstand that  she  waa  a  person  who  was  subject  to  fits  of  that  kind. 

By  Craufubd, ybr  the  pannel. — I  never  had  any  conversation  with 
her  about  her  health.  On  the  Monday  night  I  told  Mrs.  Figgins  to 
go  away,  for  It  was  her,  and  such  as  her,  that  was  the  causa  of  the  dis- 
turbance many  a  time.  Mrs.  Donaldson  and  Figgins  used  to  drink 
together,  when  the  pannel  was  out  Mrs.  Figgins  did  not  answer  me, 
but  went  out     It  was  b^ore  I  went  io>  and  while  I  was  at  the  door» 
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No.  23.    that  she  said  **  poor  man."    The  noise  I  heard  made  with  the  pan  was 

Donaldson  immediately  after  the  fall  that  brought  my  tray  down.    The  pan  used 

Harch  14  generally  to  hang  on  a  nail  by  the  side  of  the  fire.    On  the  Tuesday  I 

1836.     fQm](}  i\^Q  pannel  at  his  work.     He  told  me  to  go  to  the  Dispensary 

Murder.   ^®'*  ^^^  doctor.     It  was  there  I  found  Dr.  M'Dougal. 

Sy  the  Court — ^When  Mrs.  Donaldson  was  in  my  house  in  the  after- 
noon, she  was  sober.  She  might  have  had  a  glass  of  spirits,  but  was 
quite  sensible.  Mrs.  Figgins  lives  at  the  other  end  of  the  same  tene- 
ment, on  the  same  floor  as  my  house.  I  cannot  say  whether  she  was 
in  the  house  on  the  Monday,  before  the  pannel  came  home.  When  the 
pannel  spoke  of  the  fit,  he  did  not  say  that  his  wife  had  fiillen.  Neither 
the  pannel  nor  I  made  any  remarks  about  the  black  marks  on  the  cap. 
It  was  not  in  that  black  state  when  she  was  in  my  house  at  five  o'clock. 
And  I  then  saw  no  marks  of  injury  on  her  brow.  The  <<  thud,  "and 
the  noise  of  the  pan  were  all  at  once,  but  the  noise  of  the  pan  fol- 
lowed the  other.  The  pannel's  house  has  a  wooden  floor.  It  is  the 
first  door  in  the  stair.  We  hear  the  sound  of  speaking  from  the  pan- 
nel's  house  in  mine,  but  not  the  words  used.  I  heard  no  speaking  be- 
fore the  thud  took  place. 

Margaret  Figgins,  residing  mth  Elizabeth  Chiaholniy  in  Cowan's 
Courts  Tolbooth  Wynd,  Leith. — I  do  not  know  my  age.  Cannot  say  whe- 
ther I  am  60,  70,  or  80.  I  knew  Mrs.  Donaldson.  On  the  night  when 
she  was  ill  used,  the  pannel  came  to  his  aunt's,  Mrs.  Chisholm's,  where  I 
lodge,  to  ask  if  his  wife  was  there.  This  was  between  six  and  seven 
o'clock.  His  wife  was  not '  there.  He  went  down  to  his  own  house ; 
I  went  with  him,  with  a  candle  to  light  him ;  Mrs.  Donaldson  was  in 
her  bed,  sound  asleep ;  the  pannel  hauled  her  out  of  the  bed,  and  kicked 
her  all  over  the  floor  with  his  feet.  He  took  the  frying-pan  from  the 
fireside,  and  struck  her  with  it  on  the  head.  At  this  time  she  was  on 
the  floor;  he  struck  her  twice  over  the  head  with  the  pan.  Imme- 
diately after  this,  he  took  a  bottle  of  whisky,  drank  the  whisky, 
and  broke  the  bottle  over  his  wife's  head.  He  had  previously  sent  me 
for  the  whisky,  and  a  penny  candle.  It  was  a  small  three- halfpenny 
bottle,  of  green  glass.  After  striking  her  with  the  pan  and  the  bottle, 
he  kicked  her  on  the  sides.  Just  as  I  went  out  of  the  house,  Mrs. 
Pottinger  came  in,  and  I  never  spoke  to  her,  nor  she  to  me  either. 
Afier  the  beating,  I  saw  Mrs.  Donaldson  on  a  chair,  leaning  down 
her  head  terribly.  I  do  not  know  who  put  her  there — or  whether 
she  got  there  herself.  I  do  not  recollect  saying  anything  about  the 
"  poor  man.'*  I  did  not  speak  to  him,  being  terrified  he  would  have 
given  me  a  blow  too. 

Crosi-examined  by  Cra  ofurd,  for  the  pannel. — During  all  this  time, 
Mrs.  Donaldson  never  spoke.  I  never  said  a  word  to  any  one.  I  had 
not  the  candle  in  my  hand  when  I  went  out,  nor  when  Mrs.  Pottinger 
came  to  the  door.  I  never  had  the  candle,  except  when  I  lighted  the 
pannel  down  stairs.   When  first  he  came  into  his  house,  I  gave  it  him, 
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and  he  put  it  oq  the  cbimDey-ptece.    I  am  certain  Mrs.  Pottinger  said    Na  23. 
nothing  to  me  about  making  a  disturbance.     I  did  not  try  to  help  Mrs.  p^^^^^l^ 
Donaldson  at  all.    I  do  not  know  whether  she  was  the  worse  of  drink.  March  14 ' 
I  had  had  no  drink  that  day  myself.   I  never  saw  Mrs.  Donaldson  in  any     ^^^ 
fits  after  drink,  or  in  the  felling  sickness.    I  have  known  her  for  many 


Bjf  Ae  Court. — Mrs.  Pottinger  did  not  desire  me  to  go  away.  I 
just  going  out  of  the  house  when  she  came  in.  I  left  the  candle  in 
the  pannel's  house.  Mrs.  Pottinger  did  not  use  any  such  words  to 
me  as  **  go  away,  for  it  is  you  and  such  as  you,  that  cause  the  distiirb» 
ance,  many  a  time.**  1  never  made  any  disturbance.  When  the  pannel 
palled  his  wife  out  of  the  bed,  she  came  down  to  the  floor  with  violence. 
Her  &11  made  a  noise  on  the  wooden  floor.  It  was  very  soon  after 
that  he  stmck  her  with  the  pan.  He  did  not  throw  the  pan  from  him, 
hot  pnt  it  back  at  the  fireside  again.  The  pan  used  to  hang  on  a  nail 
by  the  side  of  the  fire,  and  he  hung  it  up  there,  after  striking  her  with 
It  I  did  not  see  him  put  it  anywhere  else,  before  Mrs.  Pottinger 
eame.  I  am  quite  positive  I  did  not  see  htm  put  it  into  the  press,  or 
throw  it  down  on  the  floor  at  all.  He  never  took  it  off  the  nail  again. 
The  bottle  was  broken  over  Mrs.  Donaldson's  head.  The  pannel  told 
Mrs.  Pottinger  to  sweep  the  pieces  into  the  fire.  This  was  before  I  left 
the  house.  I  saw  Mrs.  Pottinger  sweep  them  below  the  g^te.  I  did  not 
stay  long  after  Mrs.  Pottinger  came.  1  went  out  just  as  she  came  in. 
Bin.  Pottinger  did  not  appear  to  be  in  a  passion.  The  first  time  I 
saw  the  pannel  that  night  was  in  his  aunt's.  It  was  after  he  came  down 
to  his  own  house  with  me,  that  he  sent  me  for  the  whisky  and  the 
candle.  While  I  was  away  he  remained  in  his  own  house.  On  my  re- 
turn, Mrs.  Donaldson  was  in  bed.  I  had  seen  her  there  the  first  time 
I  was  in  the  house.  The  pannel  drank  the  whisky,  as  sooil  as  I  came 
back.  He  used  a  glass,  and  laid  the  bottle  on  a  shelf.  It  was  after 
fliis,  that  he  palled  his  wife  out  of  bed.  He  had  done  nothing  to  her 
before  that  I  saw  him  take  the  pan  down  from  the  nail,  before  he 
stmck  her  with  it  She  was  then  on  the. floor.  When  we  flrst  came 
down  from  the  pannel's  aunt's,  he  could  not  get  into  his  house.  The 
door  was  locked.  I  gave  him  a  knife,  with  which  he  opened  it  I  got 
the  knife  up  at  his  aunt's. 

Clara  Huntbr,  or  Edmokd,  wife  of  Robert  Edmonds  tailor,  reside 
ittff  m  Cowaiis  Gmrt* — I  live  in  the  same  tenement  with  the  pannel. 
There  is  only  a  thin  partition  between  the  houses.  On  9th  of  Novem- 
ber, I  came  in  about  a  quarter  past  six  o'clock — met  the  pannel,  who 
asked  me  if  I  had  seen  his  wife.  I  said  no,  and  went  into  my  own 
boose.  A  little  afterwards,  the  pannel  asked  me  for  a  knife  to  open  his 
door.  He  said  nothing  as  to  who  had  locked  it  I  gave  him  the  knife, 
which  he  returned  Immediately,  and  went  away.  I  shut  my  door.  In 
a  few  minutes,  a  foot  went  into  his  house  after  him,  and  soon  after  that 
I  heard  a  great  ^'  Aud  "  on  the  floor.    There  were  words  going,  but  I 

I 
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No.  28.  cQuld  Bot  hear  what  was  said.  A  oom  aa  of  «<  daddipe  things  tliit>beh 
Diw^dwa  **  ^^^  lioiise**  contiaued  fpr  some  time,  abo  the  ratile  of  a  pan ;  bot  I 
AMarch  U  couM  not  say  what  it  was  knocked  against  Mrs,  Pottioger  eame 
'  down  stairs^  and  said  it  was  insufferable  that  the  pannel  should  use  his 
'wife  in  that  way.  She  asked  me  if  I  would  go  bea,  which  I  refuaed,  as  I 
was  accustomed  to  such  things,  from  hearing  them  frequently.  .  Mrs; 
Pottinger  went  ben  herself-^nd  all  was  quiet  after  that  There  were 
no  more  words.  When  I  heard  the  words  before^  the  only  Yoiee  I 
could  distinguish  was  that  of  the  pannely  except  once^  when  Mrs.  Don* 
aldson  cried,  *'  Oh  I  Charlie,  Charlie  I*'  The  deceased  was  about  forty* 
four  years  of  age*  at  least  that  was  on  her  ooffin-plate.  My  good^hro* 
ther,  Daniel  Edmond,  came  into  my  house  during  the  rattling  of  the 
fryiiigtpan*  He  asked  me  who  that  was»  getting  their  lickawith  the 
fryiag-panii  I  sadd  it  was  the  pannel  doing  it  to  his  wife.  The  noise 
continued  about  twenty  minutes  after  this.  I  did  not  go  into  the  pan* 
nels  bottse  that  night,  nor  till  five  o'ck>ek  on  the  Tuesday,  when  Mrs. 
Pottoiget  came  aod  called  me  in,  to  see  the  state  the  poor  creature  was 
in.  .  I  went  with  her  immediately.  Mrs»  Donaldson  was  lying  with 
her  head  at  the  foot  of  the  bed*  The  froth  was  working  out  of  her 
mouth  and  nose,  so  that  you  might  have  Ufted  it  with  a  small  bowL 
Sbd  was  quite  stiff,  and  her  hands  "  cleiked,"  as  i(  she  had  been  cramp- 
^.  She  appeared  quite  insensible.  I  lifted  her  from  the  foot  of  the  bed 
to  the  heod,  washed  her,  and  ppt  a  clean  cap  of  my  own  on  her.  The 
cap  she  had  on,  and  her  fiice,  were  covered  with  soot,  as  if  from  the  hot^ 
torn  of  a  pan.  It  appeared  to  have  been  put  on  with  grease,  and  woald 
scarcely  come  off  with  soap  and  water.  (Idem^fia  the  eap  libelkd  on,  as 
th$  one  worn  by  Mr$^  DfmaMson.) 

'  Crois-examined  by  Craufurd^  for  the  pannel,^^!  know  Mrs.  Fig- 
gins,  who  lives  in  the  same  stair.  I  did  not  hear  her  voice,  and  did  not 
know  that  she  .was  in  the  house. 

JBy  the  Cowttr^There  were  always  words  between  the  pannel  and 
his  wife,  at  diet-hours.  I  had  lived  in  that  neighbourhood  about  three 
months.  I  never  knew  Mrs.  Donaldson  during  that  time  have  any 
thing  like  a  fit.    I  have  seen  her  the  worse  of  liquor. 

Danxbl.Ejdmonj]!,  shoemaker,  residing  m  Brickwork  dose,  LeMr 
hrother'in-law  to  the  last  witness. — On  Monday  the  9th  November,  I 
went  to  my  sister-in-law's  house.  The  pannel's  house  is  next  door.  I 
heard  in  that  house  the  noiie  of  two  fighting.  I  heard  no  «<  thudT^nt 
the  Boor.  I  heard  voices,  but  distinguished  no  words.  As  I  was  go- 
ing into  the  door,  I  heard  a  sound,  like  an  empty  pan,  give  a  thump 
upon  some  hard  substance,  but  not  as  if  on  iroui.  Mrs.  Pottinger  came 
down  the  stairs,  and  asked  if  it  was  not  a  oruel  thing  of  that  old  blaok* 
guard,  the  way  he  wfs  using  his  wife.  The  noise  continued  fpr  about 
tweuty  minutes,  from  the  time  I  first  heard  it.  I  heard  a  voice  i^in^ 
<<  Oh]  dear  I"  once  or  twice,  but  can't  say  whether  it  was  a  mans  or  a 
woman'jB  voice*     From  what  I  heard,  I  thought  it  was  the  noise  of 
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fighting,  (of  there  va9  a  driv«  fif^t  again^i  a  partifioQ,  and  then  against    No.  2S. 
t|pe  door,    U  wa*  not  like  jtbe  noiae  of  Vfto  people  struggling,  bat  ra-  Denaidwo, 
tl^er  like  one  pe»on  beating  another.  Mtrch  14 

Cross-examined  by  Cra^furd,  for  the  panneL — I  heard  no  oUier      ^^^ 
words,  except  the  "  Oh  I  dear  I"  from  any  person.  IjwdwT* 

By  the  Court. — Mrs.  Pottinger  went  out  of  my  sister-in-law's  bouse* 
I  felt  no  tbomp  which  shook  the  house. 

Jean  ToDy  or  TnoTTsa,  vnfr  qf  John  Trotter^  shoemaiker^  residing 
in  Cofcan^M  Canrt^  Leith^-^l  live  in  the  same  land  with  the  pannd. 
l^y  bouse  is  immediately  belpv  his*  I  had  seen  Mrs.  Donaldson  only 
twice — ^bad  seep  her  on  the  Sunday  morning  before  her  death.  On 
the  Monday^  between  six  and  seven,  I  beard  something  heavy  fiill  on 
the  ftoor.  After  that,  I  heard  like  fi  sci^f&ipg  back  and  forward  on  the 
fleer  &r  n-  oonsiderable  time.  Heard  no  voioes-^-rnothing  else.  The 
sound  appeared  as  if  something  had  bUen  on  the  floor.  I  heard  no 
sound  of  utensils  of  any  kind. 

By  Cradfurd,  for  the  panneL — I  had  come  to  live  there  only  a 
fortnight  before. 

William  M<Kay,  serfeant  in  the  Leith  Police  E^tahlishment — I  re- 
e^ved  iafornMtion  of  Mrs.  Donaldson  being  hurt,  and  went  to  the  house 
^boot  a  qiHtrter  paftt  twelve,  on  Wednesday  the  11th  November.  Mrs. 
Donaldson  vas  lying  on  tfae  bed  quite  inaeo^ible.  I  esked  the  pannel 
what  was  wrong  with  his  wife.  He  said  nothing,  but  that  she  was  un- 
well. I  asked  how  she  got  it  h  He  s^id  she  fell  off  the  chest.  I  ask- 
ed where  tfae  frying-pan  was?  He  said  he  knew  nothing  about  it.  I 
saw  one  hanging  at  the  head  of  the  bed,  and  asked  if  that  was  it.  He 
said  be  supposed  so,  end  I  took  it.  (Idendfiee  the  pan  libelled  on.)  I 
vaspreaent  when  M^^  Donaldson  died,  about  half  peft  eight'that  even- 
ing. When  I  went  there  in  the  forenoon,  I  apprehended  Donaldson. 
He  showed  me  the  chest  in  the  house.  It  was  two  feet  high.  The 
bed  seemed  about  half  a  foot  higher. 

AuBXANDBR  Maodouoall,  surgeony  residing  in  the  Broad  Wynd^ 
XetlA. — I  was  called  to  see  Mrs.  Donaldson,  between  five  and  six  o'clock, 
on  Tuesday  the  10th  November*  She  was  in  bed  insensible — her  breath- 
ing bard  and  noisy — her  rightarm  paralized — the  extremities  of  both  side^ 
were  rigid — and  the  arms  contracted.  I  do  not  recollect  observing  any 
disebftrge  from  her  mouth  or  nostrils.  I  observed  marks  of  external  vio- 
knoe  ;  eeyetnl  on  the  bead,  one  on  the  faee,  and  several  on  the  arms. 
They  were  livid  marks,  I  visited  her  again  along  with  T^t.  Conbe 
about  half  past  six  that  evening,  found  her  in  the  same  state.  Saw  her 
next  about  ten  the  same  night,  her  pulse  was  then  a  little  fuller  and 
stronger,  and  her  face  a  little  flushed.  She  was  still  insensible.  I  saw 
her  three  times  next  day,-^the  last  time  shortly  before  her  death.  At 
all  these  visits  she  was  still  insensible.  I  examined  the  body  aAer 
death,  along  with  Dr.  Combe.  We  signed  two  reports,  one  on  Uie  lltli, 
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Na  23.  and  the  other  on  the  12th  November,  (reads  the  Repofis^)  of  which  the 
Draddron  ^^^  Stated  that  Dr.  Combe  and  the  witness  found  Mrs.  Donaldson  in  a 
March  14  state  of  apoplectic  stupor  and  insensibility,  and  in  imminent  danger  of 
^^^     her  life.     The  second  report  upon  the  post  mortem  examination,  stated 
'  that  they  found  externally  several  marks  of  contusion,  and  slight  abra- 
sions of  the  skin.    The  principal  mark  was  on  the  lower  part  of  the 
forehead,  of  a  circular  figure,  and  on  examining  the  integuments  be- 
neath, there  was  some  effusion  of  blood.     Similar  marks  were  noticed 
on  the  arms,  shoulders,  and  hips.    On  removing  the  skull-cap,  (which 
was  not  injured,)  there  was  found  a  large  coagulation  of  blood  (weigh- 
ing between  three  and  four  ounces,)  on  the  upper  and  lateral  parts  of 
the  left  side  of  the  head,  between  the  bone  and  the  dura  mater,  (outer 
covering  of  the  brain.)  There  was  a  slight  serous  effusion  on  the  right 
surface  of  the  brain,  towards  the  back  part  of  the  bruin ;  on  the  left  side 
there  was  a  rupture  of  Its  substance,  with  slight  effusion  of  blood,  which 
did  not  communicate  with  the  external  effusion. 

The  pannel's  declaration  was  then  read,  in  which  he  de- 
nied having  had  any  quarrel  with  his  wife  on  the  day 
libelled,  or  having  struck  her  either  with  the  frying-pan, 
or  any  other  instrument — declared,  that  at  one  o'clock  on 
that  day  she  struck  at  him  with  the  frying-pan,  and  fell 
over  a  stool ;  that  after  that  he  left  her  in  a  very  bad 
way,  and  found  her  in  the  same  state  when  he  returned  at 
night ;  and  he  supposed  she  had  fallen,  during  the  night, 
off  the  chest  on  which  he  had  placed  her,  in  consequence 
of  intoxication. 

After  the  declaration  had  been  read,  the  other  medical 
witnesses  were  inclosed,  and  the  examination  of  Mr.  Mac- 
dougall  was  resumed. 

The  conclusion  of  the  report  of  the  post  mortem  exa- 
mination stated,  that  the  witness*  opinion,  and  that  of  Dr. 
Combe,  was  that  the  death  of  Mrs.  Donaldson  was  caused 
by  apoplexy,  induced  by  the  extravasation  of  blood  on  the 
brain,  and  that,  in  all  probability,  it  was  caused  by  vio- 
lence. 

Examined  for  the  Croum* — By  violence,  in  the  report,  is  naeant  ex- 
ternal violence,  though  it  is  impossible  to  say  by  what  instrument,  or 
whether  it  was  accidental  or  intentional.  The  coagulated  blood  was 
posteriorly  situated,  but  directly  opposite  the  wound  on  the  forehead. 
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The  internal  appearance  of  the  brain  might  have  been  occasioned  b y  a    w    o 
blow  inflicted  on  the  forehead,  with  such  a  thing  as  a  pan.     The  exter-    Charles 
nal  appearances  could  not  possibly  have  resulted  from  a  single  blow,  a?"*  h*?"' 
though  the  internal  apjiearances  might.     There  were  slighter  marks  of     iSa. 
contttsions  on  the  back  part  of  the  head.      It  is  impossible  to  say 
whether  the  internal  injuries  might  not  be  produced  by  these  injuries.  ^^'^^* 
Slight  blows  might  have  produced  these  marks.     But  slight  blows  would 
not  cause  the  extravasation  of  blood,  although  this  might  exist  with 
slight  marks  of  external  injury,  or  without  any  marks  at  all.     I  have 
heard  the  evidence,  and,  on  the  supposition  that  the  blows  deponed  to 
were  struck,  these  blows,  if  violent,  might  have  produced  the  appear- 
ances in  the  head.     Stupor  is  a  natural  consequence  of  extravasation  to 
a  certain  extent,  proceeding  from  external  injuries.    I  saw  no  appear- 
ance in  Mrs.  Donaldson's  head  of  any  previous  disease.    If,  therefore 
stupor  followed  soon  after  the  blows  were  struck,  and  continued  till 
deaths  and  extravasation  was  afterwards  discovered,   I  can  have  no 
doubt  that  the  blows  caused  the  extravasation,  and  the  death.     From 
the  evidence  I  have  no  doubt  that  in  this  case  the  blows  were  the 
cause  of  the  death. 

CroMB-examinedy  by  Cbaufurd,  for  the  panneL — I  have  never  seen 
ewes  of  &tal  apoplexy,  occasioned  by  extravasation  of  blood,  without 
there  having  been  external  violence.  But  I  know  there  have  been  such 
cases.  I  know  of  two  such.  In  one  of  them  the  extravasation  was 
from  the  rupture  of  a  blood-vessel.  In  the  other  case  it  was  doubtful 
whence  it  arose.  In  the  present  case,  there  was  serous  effusion  in  part 
of  the  brain.  Apoplexy  oflen  proves  fatal,  without  leaving  any  ap- 
pearance except  serous  effusion.  Habits  of  intoxication  predispose  to 
apoplexy  and  other  diseases  of  the  brain.  Lethargy  or  drowsiness  is 
sometimes  a  symptom  of  the  approach  of  apoplexy. 

By  the  Court — Dr.  Combe  and  I  came  to  no  conclusion  that  the 
death  in  this  case  had  been  caused  by  apoplexy  without  violence    be- 
cause we  found  no  traces  of  such  a  previous  disease,  as  could  account 
for  extravasation,  without  external  violence.    I  believe  I  saw  Mrs.  Do- 
naldson once  before,  but  have  no  recollection  of  the  state  of  her  health. 
It  is  not  possible  to  say  whether  she  may  have  had  an  epileptic  fit,  be- 
fore she  received  this  injury.     The  condition  of  the  brain  could  not 
possibly  have  been  produced  by  a  mere  fit  of  epilepsy,  unless  that  were 
connected  with  some  other  disease,  of  which  we  saw  no  appearance. 
From  the  appearance  of  the  external  injuries,  and  the  extravasation  it 
was  possible  that  the  external  injuries  might  have  been  produced  by 
&lls,  as  well  as  blows.    So  might  the  extravasation,  if  the  person  was 
standing  and  fell  forwards  or  backwards.     Violent  kicks  with  a  heavy 
shoe  might  produce  the  external  marks.     It  is,  very  unlikely  that  such 
extravasation  could  be  caused  by  a  fall  from  a  chest  two  feet  high. 

James  Scarth  Combe,  M,D.  residing  in  Charlotte  Street,  Leith, 

concurred  with  the  last  witness  as  to  their  joint  report.    The  extravasa- 
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Jio,  21L    tion  probably  might  arise  from  blbWs  of  diifef ent  soi'tB,  Md  inflitted  ob 
Charles    different  parts  of  the  head.    The  external  marks  on  the  bead  were  dllghi« 
March  14  ^^^  internal  injury  might  arise  from  blows  leaving  very  slight  external 
I83&     marks.     I  have  heard  the  evidence.    The  blows  described  to  have  been 
^  inflicted  by  the  frying-pan,  would  be  sufficient  to  cause  such  injury  att 
we  found  in  the  deceased.     Extravasation  in  the  brain  is  usually  fol^ 
lowed  by  stupor.     The  evidence  appeared  to  me  to  show,  that  the  stu- 
por followed  the  blows  immediately.    The  blows  being  followed  by 
stupor,  which  continued  till  death,  I  have  no  doubt  that  these  blows 
might  be  the  cause  of  the  extravasation,  and  of  the  death.    Bui  a  vio« 
lent  fall  might  have  occasioned  these  injuries  in  the  head.    There  were 
just  two  appearances  observed  on  the  brain — ^the  extk'avasatioa,  Atid  a 
slight  rupture  of  the  substance  of  the  brain.    These  must  have  been  re* 
cent, — ^particularly  the  extravasation.  There  was  no  appearance  6f  pr^« 
vious  disease  of  the  brain. 

CrofS^eccaminedf  by  Craufurd,  for  the  jpdnn^/.-^There  are  many 
cases  of  death  from  apoplexy,  without  violence,  from  the  rupture  of  a 
vessel.  But  in  such  cases,  the  extravasation  does  liot  corrtopond  with 
that  which  we  found  in  this  case,  as,  in  common  apoplexy,  it  ii  With-< 
in  the  dura  mater,  or  in  the  sub&tance  of  the  brain.  There  are  two  or 
three  cases  in  books  of  extravasation  between  the  dtnra  mater  and  thd 
skull,  without  violence.  But  in  these,  there  were  indidations  of  disease 
on  the  membrane,  or  neighbouring  vessels.  There  are  many  cas^  of 
apoplexy,  in  which  there  is  not  even  a  rupture  of  the  vesseL  Apoplexy 
in  such  cases  is  produced  by  such  a  change  in  the  circulatioti,  as  does 
not  appear  afler  death.  Habits  of  intoxication  predispose  to  apoplexy. 
Previous  epilepsy  often  passes  into  apoplexy.  Copious  froth  is  a  com^ 
mon  symptom  both  of  apoplexy,  and  epilepsy.  There  was  a  little 
watery  effusion  at  the  base  of  the  brain  in  this  ca^ie,  but  no  extravato- 
tion  of  blood. 

^^  the  SoLiciToa-GfiNERAL. — Where  epilepsty  passes  ihto  apoplexy, 
there  are  almost  alwaj'S  morbid  appearances  in  the  brain. 

By  the  CouRt. — It  struck  me  that  the  fainting  fit  mentioned  in 
the  evidence  was  not  a  fit  of  epilepsy,  as  in  epilepsy  there  is  always 
insensibility  for  some  time  after  the  fit,  and  also  convulsion.  If  the 
evidence  in  this  case  is  true,  I  think  it  is  quite  sufficient  to  acc6unt 
fbr  the  condition  of  the  deceased,  tis  seen  by  Mr.  M*Dougal  and  me, 
both  before  and  after  death. 

TkOMAS  SteWaRt  Traill,  3t.D.,  Profisior  of  MedicalJurUprU' 
dence  in  the  University  of  EdinburgL^-l  have  heard  the  whole  evi- 
dence in  this  case,  except  the  medical  opinions.  I  concur  in^the  opi- 
nion, that  the  injuries  des(iribed  in  the  brain  of  Mrs.  Donaldson  were 
the  result  of  violence.  If  the  witnesses  are  to  be  believed  as  to  the 
treatment  which  Mrs.  Donaldson  received,  it  i^  most  probable  that 
that  treatment  was  the  cause  of  the  extravasation  on  the  brain,  and 
consequently  of  her  death.     From  the  medical  reports,  and  llifc  symp- 
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tMpis  detailed  by  Ibe  doctors,  tkere  teema  to  b&Te  beeci  no  prerioui    No.  ^ 
disease  in  the  brain.    A  person  might  perish  from  the  spontAoeous    ^'hittei 
rupture  of  a  vessel,  as  in  apoplexy,  but  the  symptoms,  both  internal  ^J^J^tJ' 
and  external,  would  most  probably  not  be  the  same,  as  were  exhibited      *^^ 
in  tbid  case.    It  is  very  fare,  and  I  do  not  recollect  an  iiistance  of — ^^"^^ 
flpobtaneoua  apoplexy,  where  the  extravasation  is  betweeii  the  dura  *"*'**'• 
maier  and  the  bone,  unless  where  the  bone  has  been  diseased ;  and  here^ 
my  opinion  is,  that  the  bone  was  not  diseased.     From  the  statements 
of  the  witnesses,  there  is  no  evidence  of  epilepsy.     The  "  dwam'*  de- 
scribed, appeared  to  me  to  have  been  a  fainting  fit,  and  not  a  fit  of 
epilepsy.    There  was  not,  in  the  evidence,  any  Indication  of  Mrs. 
Donaldson  having  had  either  a  <«  dwam,"  or  a  fit  of  epilepsy  on  the 
Monday.    The  appearanoe  of  the  womati,  as  descfib^d  by  Mrs.  Potties 
ger,  did  not  indicate  epilepsy.     Stupor  may  begin  without  extravasa- 
tion,  and  in  that  case  it  may,  or  may  not,  be  followed  by  morbid  ap- 
pearances.   On  the  supposition  that  this  woman  received  blows,  which 
were  fbllowed  by  stupor,  and  that  stupor  continued  till  death,  and  ex- 
tntaaatioii  folbwed,  I  ahotild  say  that  the  blows  were  the  cause  of  the 
deatii. 
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Maat  Chisholm,  or  ClaUks,  rmdivig  in  Cowan*i  Cmrt.-^\  knew 
Mrs.  Donaldsdb.  She  Was  very  touch  given  to  drinking.  I  have 
many  a  time  secfn  her  take  fits.  This  was.  always  when  she  took  a 
pipe  after  drinking.  She  used  to  become  insensible  for  a  little  time, — 
fainted, — often  fell.  This  was  from  the  fit,  not  from  the  drink, — though 
she  was  always  the  worse  of  liquor  when  she  had  the  fit.  She  Was  nol 
long  in  the  fit  at  a  time.  After  she  came  out  of  it,  she  continued  the 
worse  of  liquor. 

IsaBblLa  P&tlay,  UUely  reiiding  in  Cowan's  Court, — I  knew  Mrs. 
Donaldson.  She  was  much  given  to  drink.  I  have  very  often  seen 
tier  take  fits.  She  did  not  fall,  but  leaned  back  her  head, — became  in- 
Sensible,  with  her  teeth  quite  Close ;  her  hands  were  generally  quite 
open4  She  used  to  remain  lb  the  fit  ten  minutes^  We  brought  bef 
Oot  of  the  fity  by  bathing  b^r  face  with  cold  water. 

Cross-examined  by  the  Solicitor-General. — I  never  observed 
blood  come  out  of  her  mouth.  It  is  two  years  since  I  have  seen  her 
in  any  fits.     I  have  not  lived  in  the  neighbourhood  during  that  time. 

•  The  SomcitoIi-Gekeral  contended,  that  the  fact  of 
the  inuii^er  wb»  dearly  established.  There  is  firstt  the 
etidence  of  FigginSi  who  was  an  eye-witneM.  And 
tJierefore  it  was  necessary  to  bring  her  faere^  though  not 
otherwise  an  important  witness.     And  the  jury  are  asked 
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No.  23.  to  believe  her  on  those  points  only,  where  she  is  oorrobo- 
DonaidMo,  rated.  It  is  natural,  that  with  such  a  scene  being  enact- 
^1896.^^  ed  before  her  eyes,  she  should  not  be  correct  in  her  recol- 
-lection  of  all  particulars.  But  if  she  had  not  been  pre- 
sent, the  proof  is  complete,  from  the  evidence  of  the 
neighbours,  and  the  unexceptionable  medical  testimony. 

Craufurd,  for  the  pannel,  answered. — ^If  we  look  at 
the  case  without  the  evidence  of  Fi^ns,  there  is  no  proof 
of  violence  at  all.  The  shock  given  to  the  neighbouring 
house,  which  broke  Mrs.  Pottinger's  crockery,  might  be 
caused  by  the  fall  of  the  frying-pan  from  its  nail,  or  by  the 
accidental  fall  of  Mrs.  Donaldson  without  violence.  The 
words  heard,  **  O  Charlie  !  Charlie,''  do  not  prove  violence ; 
nor  does  the  position  in  which  she  is  found  by  Mrs.  Fottin- 
ger.  She  may  have  had  a  fit.  If  this  had  been  all  the 
evidence,  the  verdict  must  have  been  one  of  acquittal.  But 
the  testimony  of  Figgins  makes  the  case  weaker  for  the 
crown,  instead  of  stronger.  And  when  the  prosecutor 
brings  forward  a  person  who  saw,  or  says  she  saw,  the  deed 
done,  the  direct  testimony  of  this  witness  must  be  the 
foundation  of  his  case.  Now  Figgins'  evidence  in  itself  is 
most  unlikely ;  besides  which  it  is  contradicted  on  every 
point  which  admitted  of  contradiction, — ^the  fact  of  whether 
Mrs.  Donaldson  cried  out — the  words  that  passed  between 
the  witness  and  Mrs.  Pottinger — the  place  to  which  the 
pan  was  restored — ^the  circumstance  of  getting  the  knife 
to  open  the  door.  These  are  immaterial  circumstances, 
but  they  are  the  only  modes  of  testing  her  credit ;  and  a 
witness  who  is  contradicted  on  every  point  where  corro- 
boration was  possible,  is  not  to  be  believed  on  matters  of 
which  she  is  the  only  evidence.  Besides,  there  are 
many  cases  of  sudden  death,  in  which  it  is  impossible 
to  discover  the  cause.  In  Dr.  Abercrombie's  work  on  the 
Diseases  of  the  Brain,  the  opinions  of  the  medical  wit- 
nesses in  this  case  are  contradicted,  and  instances  are 
given  of  natural  death,  where  the  S3rmptoms  were  precisely 
the  same  as  these  occurring  here,  without  there  having 
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been,  any  preTioos  diaease  of  the  brain.^    The  defence  is   Na  23. 
corroborated  by  the  previous  habits  of  the  woman  herself,  Donakiuii) 
and  is  shortly,  (I),  That  she  died  by  apoplexy,  induced  by  ^^^^ 


these  habits,  and  her  previous  tendency  to  epileptic  fits.  But  • 
(S),  even  if  the  external  violence  caused  the  internal  injury, 
there  is  not  evidence  that  the  pannel  inflicted  that  violence. 
It  may  have  been  caused  by  a  previous  fiedl,  afltar  she  was 
seen  by  Mrs.  Pottinger.  She  was  a  drunken  woman, 
and,  aecofding  to  the  evidence  of  Figgins,  she  is  found  in 
bed  speechless,  before  tiie  assault  by  her  husband  is  said 
to  have  connnenoed.  (d)^'Even  ishould  the  jury  be  eatisfied 
cf  the  panneFs  guilt  'in  the  assa^dt,  and  that  death  was 
the  eonsequence,  the  injury  was  not  such  as  to  destroy 
life  in  a  healthy  person.  The  blow  did  net  indicate  a 
purpose  to  destroy.  Therefore  the  verdict,  even  in  that 
case,  should  be  one  of  cuipabte  homiddei  * 

The  Lord  Justice-Clehk  charged  the  Jury. — ^The 
indictment  charges  the  pannel  with  the  murder  of  his 
wife.  There  is  an  alternative  charge  of  assault,  upon 
which  I  shall  not  trouble  you  with  any  remarks.  For 
the  case  which  you  are  here  to  try,  is  undoubtedly  one  of 
murder.  And  there  are  no  suflSdent  grounds  for  the  last 
remarks  of  the  learned  counsd,  to  the  effect  that  because 
the  unhappy  woman  was  addicted  to  habits  of  dissipa- 
tion, the  degree  of  violence  which  caused  her  death  does 
not  amount  to  murder.  The  case  rests  partly  on  circum- 
stantial, and  partly  on  direct  evidence.  The  last  has  been 
made  the  subject  of  many  remarks.  But  you  are  not  to 
try  the  case  by  the  direct  evidence  alone ;  but,  taking  that 
in  conjunction  with  the  important  drcumstances  sworn  to 
by  the  other  witnesses.  Look  then  to  the  evidence  of 
Mrs.  Pottinger.  If  her  account  of  the  state  in.  which  she 
found  Mrs.  Donaldson  had  not  been  correct,  it  might 
have  been  contradicted  by  the  evidence  of  the  son,  who 


1  Abercrombie's  Pathological  and  Practical  Researches  on  Diseases 
of  the  Brain,  dd  Edition,  Edinburgh  1884.  Pp.  219,  231,  and  232. 
Cases,  No.  115—117. 


Murder. 


1836. 


Mnrd«r. 
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Na.  S3,  came  in  while  Mrs.  Pottinger  was  in  the  panneFs  house. 
PmuOdroii,  He  was  in  the  Crown  list  of  witnesses^  and  it  was  quite 
Mftrch  u  competent  for  the  counsel  for  the  pannel  to  examine  him^ 
.  although  he  could  not  have  been  compelled  to  give  evidence 
against  his  father.  Had  the  defence  of  previous  epi- 
lepsy been  well  founded^  this  young  man  would  have  been 
the  best  witness  on  that  point.  The  next  witness  in  or- 
der is  Mrs.  Figgins,  the  person  who  was  present  in  tha 
pannel's  house.  From  the  way  in  which  she  took  the 
oath,  it  is  evident  that  she  is  a  very  stupid  person — he* 
sides  which,  she  is  so  old,  that  she  does  not  know  her  agd 
within  ten  years.  If  in  any  important  point  of  the  case 
she  had  been  contradicted,  and  it  had  thus  been  made  evi-* 
dent  that,  for  a  purpose,  she  had  sworn  falsely,  you  would 
not  of  course  believe  her.  But  the  case  is  very  different, 
when  the  discrepancies  occur  only  on  unimportant  points, 
in  regard  to  which,  her  want  of  accuracy  is  to  be  attri- 
buted to  her  evident  stupidity,  and  to  the  state  of  alanh 
in  which  she  says  she  Was.  This  is  a  witness  to  certain 
direct  facts.  As  she  Was  present  when  the  violence  waa 
inflicted,  it  was  absolutely  necessary  for  the  Public  proae^ 
cutor  to  bring  her.  She  is  the  single  witness .  to  the 
blows  and  kicks ;  but  she  leaves  Mrs.  Donaldson  in  the 
exact  position,  in  which  Mrs.  Pottinger  finds  her.  You 
will  therefore  judge  what  weight  is  due  to  her  testimony. 
You  have  next  Mrs.  Edmond.  The  foot  which  she 
heard  following  the  pannel  into  his  house,  was  that  of 
Mrs.  Figgins  bringing  the  whisky.  Immediately  after 
this  the  ''  thud "  is  heard,  and  the  rattling  of  the  pan, 
which  she  at  once  tells  her  brother-in-law,  is  the  pannel 
giving  his  wife  her  licks.  Daniel  Edmond  corroborates 
this.  Mrs.  Trotter  also  confirms  the  other  witnesses,  as. 
to  most  of  the  sounds  heard.  Then  you  have  M'Kay  the 
police  officer,  to  whom  the  pannel  gives  a  different  ac-. 
count  of  the  cause  of  his  wife's  illness,  from  that  now  at- 
tempted to  be  given,  and  also  from  that  given  in  his  de- 
claration. This  is  the  case  as  to  the  infliction  of  the  vio- 
lence.    And  the  circumstantial  evidence  is  sufficient  to 
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demand  your  most  anxious  consideration,  eten  if  you   No.  a. 
had  not  Mrs.  Figgins.     Then  there  remains  the  medical  DonaidMn, 
evidence }  and  instead  of  summoning  Dr.  Abererombie  ^'JSi^L^* 

here  as  a  witness,  to  contradict  these  gentlemen,  the  leanK 

ed  counsel  has  quoted  from  his  book*  The  cases  re-  ^^^^' 
fierred  to  there  neither  you  nor  I  are  competent  to  judge 
of  properly.  But  I  beliere  that  the  strongest  case  quot- 
ed is  precisely  one  in  which  there  was  disease  in  the 
brain,  which  circumstance  exactly  reconciles  the  opinion 
of  Abererombie  with  the  evidence  of  Dr.  Traill.  The^ 
only  other  item  of  evidence  for  the  prosecution  is  the 
pannel's  declaration.  But  the  statement  there,  that  he 
left  his  wife  in  a  weak  state  after  the  first  fall  at  one 
o'clock,  and  found  her  in  the  same  state  when  he  returned 
in  the  evening,  is  contradicted  by  Mrs.  Pottinger,  in 
whose  house  she  was,  between  five  and  six.  The  defence 
is  an  allegation  of  epilepsy ;  but  the  evidence  of  the  excul- 
patory witnesses,  as  to  the  drunken  fits  to  which  the  de- 
ceased was  subject,  establishes  symptoms,  which  everyone 
knows,  are  not  those  of  epilepsy.  They  say,  for  instance, 
that  her  hands  were  open  during  these  fits  ;  while  it  is 
well  known  that  in  epileptic  fits  they  are  closely  shut.  If 
on  the  whole  evidence,  you  have  any  rational  doubt,  you 
will  find  a  verdict  in  favour  of  the  pannel.  But  if  this  is 
not  the  case,  your  verdict  must  be  one  of  guilty  of  murder. 

The  jury,  by  a  plurality  of  voices,  found  the  pannel 
guilty  of  murder  as  libelled,  but  unanimously  and  strong- 
ly recommended  him  to  mercy,  on  the  ground  of  previous 
aggravated  provocation,  on  the  part  of  the  deceased . 

The  Lord  Justice-Clerk,  addressing  the  jury,  said. 
— Gentlemen,  1  thank  you  for  the  attention  you  have 
given  to  the  case,  and  I  think  it  right  to  state,  that  while 
your  recommendation  shall  be  forwarded  to  the  advisers 
of  the  crown,  it  must  be  accompanied  with  the  whole  cir*^ 
cumstances  of  the  case,  as  they  appear  in  evidence.  It  is 
also  but  candid  in  me  to  say,  that  I  do  not  know  what 
those  parts  of  the  evidence  are,  from  which  you  have 


124     REPORTS  OK  CASES  BKFORE  TUB  HIGH  COURT 

No.  23.   gathered  those  palliating  circumstances,  to  which  your 
DOTBidMn,  verdict  refers. 

^?ffl!«.*^  In  respect  of  the  foregoing  verdict  of  Assize,  the  pannel 
■  was  sentenced  to  be  executed  at  ^'  the  common  place  of 
MttPdet  «  execution,  in  the  Lawn-Market,  or  such  other  fitting 
place  within  the  bounds  and  territory  of  the  City  of 
Edinburgh,  as  tUI  magistrates  may  appoint,  acting  in 
the  competent  exercise  of  their  lawful  rights  and  autho- 
rity,— as  the  same  may,  if  necessary,  be  ascertained  in 


**  due  course  of  law. 


991 


March  l6  Present, 

1836. 

The  Lord  Justicb  Clbrk. 
Lords  Gillies,  Meadowbank,  Mackbnzib,  Mbdwyn. 

His  Majesty's  Advocate. — Sijl.  Gen,  Cuningkame^-^Shaiw Stnoati, 

— Hamfyside. 

AGAINST 

John  ARTHVR.—M'NeilL^A.  M'NeiU. 

Wilful  Fire-Raisino,  or  the  Attempt  to  Commit  Wilful  Fire- 

Raisino. — Objection  of  too  great  latitude  in  the  hoihjs 

operandi.  —  Relevancy   of    Indictment.  —  Aggravation.— 
1.  Conviction  on  a  charge  of  Attempt  to  commit  wilful  Fire-Raising. 

Sentence,  Transportation  for  life. 
.    2.  Circumstances  under  which  the  words,  <*  or  in  some  otlter  manner 

to  the  Prosecutor  uriknoumy*  were  struck  out  of  an  Indictment 
8.  The  attempting  to  set  fire  to  a  pannel's  own  furniture,  &c.,  if  made 

to  the  danger  of  the  property  and  lives  of  others,  is  a  relevant  point 

of  dittay,  though  no  felonious  intent  is  charged. 
4,  Question,  whether  what  is  stated  as  an  aggravation  can  help  out  the 

relevancy  of  the  substantive  charge. 

John '  John  Arthur  was  charged  with  Wilful  Fire-Raising,  as 

Arthur. 


Wilful 
Fire. 


also  Attempt  to  Commit  Wilful  Fire-Raising,  as  also  "  the 


j^l^j"         '  This  sentence  was  carried  into  effect,  on  the  4th  of  April,  at  the 
&C.      common. place  of  execution  in  the  Lawn-Market. 


<c 
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wilfully  and  feloniously  attempting  to  set  fire  to  any  No.  24. 
furniture,  goods,  and  effects  contained  in  any  shop  or  Arthur, 
other  premises,  to  the  great  risk  and  danger  of  the  said  ^Y^^^ 
shop  or  other  premises,  being  the  property  of  another 


person,  and  of  the  neighbouring  tenement  or  tenements,  ^'H^} 
and  goods  and  effects  therein  contained,  belonging  to,  or  ^•^^g* 
the  property  of  other  persons,  and  also  of  the  lives  of 
the  li^es,  more  especially  when  committed  with  the  . 
felonious  intent  of  defrauding  any  corporation,  company, 
^  or  individual,  with  whom  an  insurance  of  the  said  fur- 
**  niture,  goods,  and  effects,  has  been  effected  against  damage 
*'  by  accidental  fire ;" 

In  so  par  as,  being  tenant  of  a  shop  and  premises  situated  in  the 
Gallowgate  of  Glasgow,  in  which  he  carried  on  business  as  a  chemist 
and  druggist,  he  did,  on  the  29th  October  1835,  wilfully,  maliciously, 
wickedly,  and  feloniously,  set  fire  to  the  said  shop,  by  applying  a  light- 
ed match,  or  some  other  ignited  substance  to  the  Prosecutor  unknown, 
to  a  quantity  of  turpentine,  or  a  mixture  of  gunpowder  and  turpen- 
tine, or  other  combustible  or  combustibles  to  the  Prosecutor  unknown, 
which  he  had  prepared  and  laid  on  the  floor  and  doorway  of  said  shop, 
for  the  purpose  of  so  setting  fire  to  said  shop  therewith ;  and  the  said 
turpentine,  or  mixture  of  gunpowder  and  turpentine,  or  other  combus- 
tible or  combustibles,  having,  in  manner  above  libelled,  or  in  some 
other  manner  to  the  Prosecutor  unknown,  been  ignited  and  set  fire  to 
by  him,  the  said  fire  did  take  effect,  and  bum  and  destroy  part  of  said 
•bop,  particularly  the  door  of  the  same,  or  part  thereof.     Or  other- 
wise (2),  he  the  said  John  Arthur  did,  time  and  place  aforesaid,  and 
in  manner  above  libelled,  or  in  some  other  manner  to  the  Prosecutor 
unknown,  wilfully,  maliciously,  wickedly,  and  feloniously,  attempt  to 
set  fire  to  the  said  sbop.    As  also  (3),  the  said  John  Arthur,  being 
tenant  of  the  shop  and  premises,  situated  and  belonging  as  aforesaid, 
and  which  shop  and  premises  formed  part  of  a  large  tenement  of 
houses,  shops,  and  warehouses,  the  property  of  divers  of  the  lieges, 
and  in  the  occupation  of  various  other  persons,  in  which  shop  and  pre- 
mises he  carried  on  business  as  a  chemist  and  druggist ;  and  having, 
on  the  9th  day  of  September  1835,  effected  an  insurance  or  insurances 
against  loss  by  accidental  fire,  with  the  corporation  or  company  car- 
rying on  business  under  the  firm  or  designation  of  the  West  of  Eng- 
land Fire  and  Life  Insurance  Company,  or  with  Ralph  Wardlaw, 
junior,  agent  at  Glasgow  for  t|ie  said  Company,  to  the  extent  of  L.1200, 
oo  his  stock  in  trade,  shop-furniture,  fixed  and  moveable,  including 
apparatus  for  manufacture  of  carbonated  waters,  and  machine  for 
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No.  94.    loaking  adbesive  pla^tec,  aod  od  cfaioa,  oryital*  gliMs,  (U}d  eetrtbepwftre' 
John     belonging  to  him,  and  coQtained  within  bis  said  shop  and  prcmis^, 

March  16  ^"^  which  sum  was  beyond  the  value  of  the  property  insured,  or  at 
1836.      least  beyond  the  value  of  such  insured  property  as  was  within  said 
shop  and  premises  on  the  29th  day  of  Oetober  1835,  did,  on  the  said' 


Fir«!^  29th  day  of  Oetober  1835,  the  said  insurance  or  insurances  being  ci^r*' 
Raising,  rent  at  the  time,  within  the  said  shnp  and  premiaes,  iii^ilfuliy  and  felo* 
^^  niously  lay  a  quantity  of  loose  gunpowder,  of  the  weight  of  twenty-five 
pounds  or  thereby,  upon  the  floor  of  said  shop  and  premises,  and  did 
form  a  train  or  trains  thereof  through  various  parts  of  said  shop  and' 
premises,  and  raise  a  heap  or  heaps  in  different  places^  and  did  place' 
in  contact  and  oommunioation  with,  or  near  to  said  gunpowder^  a  quan-' 
tity  of  oil  or  spirits  of  tar,  camphor,  and  balsam  of  copaiba^  or  other  highly 
inflammable  or  combustible  articles  or  substances,  kept  or  used  in  said 
shop  and  premises,  and  did  continue  the  said  train  or  trains  to  the  outer 
door  of  said  shop,  and  there,  or  near  to  it,  did  saturate  or  mix  the  said 
train  or  trains,  or  a  part  thereof,  with  turpentine,  or  some  other  simi- 
lar inflammable  material  to  the  Prosecutor  unknown;  and  thereafter, 
by  means  of  a  lighted  match  or  otherwise,  did  kindle  or  set  fire  to  the 
said  turpentine  or  other  similar  material,  or  to  the  said  train  or  trains 
of  gunpowder,  saturated  or  mixed  as  aforesaid,  or  to  some  other  in- 
flammable or  combustible  substance  to  the  Prosecutor  unknown,  placed 
by  him  in  connection  or  communication  with  the  said  turpentine,  or 
train  or  trains  of  gunpowder ;  and  the  said  Are  thus  lighted  or  raised 
by  him,  having  been  providentially  discovered,  was  extinguished,  either 
by  the  intervention  of  well-disposed  persons,  or  in  some  other  way  to 
the  Prosecutor  unknown,  before  the  fire  was  communicated  to,  or  took 
effect  upon,  and  burnt  and  destroyed  the  stock  in  trade,  furniture, 
goods  and  effects,  insured  as  above  libelled,  or  any  part  thereof;  and 
all  this  he  did  with  the  design  and  purpose  of  setting  fire  to,  and  burn- 
ing and  destroying  the  said  stock,  furniture,  apparatus,  machine,  and 
other  efl^ects  insured  as  aforesaid,  with  the  felonious  intent  thereby  of 
defrauding  the  said  insurance  corporation  or  company,  or  the  said 
Ralph  Wardlaw  junior,  by  recovering  from  one  or  other  of  them,  under 
the  said  insurance  or  insurances,  the  sum  of  L.1200  or  thereby,  as  the 
pretended  value  thereof,  on  the  false  and  fraudulent  pretence,  that  the 
fire  so  raised  was  accidental,  and  that  the  stock  and  effects  so  burnt 
and  destroyed  were  really  of  that  value  :  and  the  said  shop  and  premises, 
and  the  tenement  of  which  the  said  shop  formed  a  part,  and  the  neigh- 
bouring tenements,  and  the  goods  and  effects  therein  contained,  all  and 
each  belonging  to^  or  the  property  of  other  persons,  and  the  lives  of 
the  lieges  who  might  be  passing  at  the  time  along  the  street  opposite, 
or  near  to  said  shop,  were  all  and  each  risked,  and  greatly  endangered, 
by  these  his  wicked  proceedings. 

A.  M*Neill,  for  the  pannel,  objected  to  the  latitude 
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aseum^  In  th^  M  charge  m  the  indictment,  by  the  insert  No.  u. 
tion  of  the  words,  •*  or  in  wme  other  manner  to  the  pro^  x^t, 
**  eeeutor  unknown.''  ^Va^J^ 

The  BoLiciTon-GjJNEBAL  conseoted  that  these  words—. 
sbould  be  struck  out  of  the  indictment,  it  being  under*  ^!J^^ 
stood  that  the  words  "  in  manner  above  libelled^'*  in  the  »«»*«#, 


sfune  change,  include  not  only  the  special  manner  set  forth 
m  the  first  charge,  but  also  thi^  unknown  manner  therein 
Ubelled. 

A,  McNeill  objected  further  to  the  Sd  charge,  (1),  That 
attempting  to  set  fire  to  any  furniture,  goods,  and  ef^ 
fects,"  is  not  a  relevant  pQint  of  dlttay,  unless  it  had 
been  stated,  that  the  attempt  was  made,  with  an  intent  tQ 
do  mischief*  (S),  The  statement  in  the  minor  proposition 
does  not  quadrate  with  the  charge  in  the  major.  For 
the  latter  charges  an  actual  danger,  **  to  the  lives  of  the 
"  Uegesr  and  not  merely  a  possible  danger,  to  the  lives  of 
tlMfie  ^  who  might  be  passing  at  the  time  along  the  street'" 
And  the  aggravation  contained  in  the  major  proposition, 
of  intent  to  defraud  the  insurance  company,  applies  to  the 
goods  and  effects  in  the  neighbouring  tenements,  as  well 
as  to  those  in  the  pannel's  own  shop,  while  the  minor 
confines  the  fraudulent  intent  to  the  ignition  of  bis  own 
property. 

.  Handyside,  for  the  prosecution,  answered.— The  ma- 
jor proposition  contains  a  relevant  point  of  dittay,  for  the 
attempt  is  charged,  as  committed  to  the  danger  of  the 
shop,  «ad  of  the  property  of  the  neighbours,  and  of  the 
lives  of  the  lieges.  Without  the  aggravation,  this  would 
just  have  be^ai  a  charge  of  attempt  to  commit  wilful  fire- 
raising.  The  aggravation  of  fraudulent  attempt  follows, 
applicable  to  the  first  part  of  the  i^rge.  The  statement 
of  danger  to  the  lives  of  the  lieges  is  in  general  terms  ;  it 
was  not  possible  to  specify  any  particular  lieges,  whose 
lives  were  endangered,  because  it  cannot  he  known  when 
the  explosion  might  have  taken  place. 

M'Neill,  for  the  pannel,  replied.-*^The  substantive 
charge  is  not  good,  without  the  aggravation  of  intent  to 
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No.  24.  defraud.     The  attempt  to  set  fire  to  my  own  furniture, 
Arthar,  without  Succeeding  in  doing  so — which  fire,  if  it  had  been 
^1*836  *^  ™ised,  would  or  might  have  endangered  the  property  and 
lives  of  others,  is  not  a  point  of  dittay.     The  absence  of 
wnfuJ    any  intent  to  destroy,  distinguishes  it  from  an  attempt  at 
RsiiiDg^  wilful  fire-raising.     The  carrying  on  a  manufacture  of  a 
dangerous  nature  in  my  premises,  may  be  a  point  of  dit- 
tay ;  but  not  the  attempt  to  do  so.     Attempts  may  be  li- 
belled, but  only  in  the  case  of  great  crimes.     The  charge 
is  bad,  without  a  felonious  intent ;  and  that  intent  must 
be  distinctly  set  fortli,  not  inferred.     Nor  can  a  defective 
charge  be  mended,  by  what  is  stated  merely  as  an  aggra- 
vation. 

Lord  Meadowbank. — The  words  **  wilfully  and  fe- 
loniously,"  applied  to  "  attempting  to  set  fire,"  imply  that 
it  was  an  attempt  to  do  something  illegal.     And  then 
come  the  words,  "  to  the  great  risk  and  danger"  of  the 
properties  and  lives  of  others.    My  only  observation  is,  that 
this  charge,  thus  considered,  just  resolves  into  the  second. 
Lord  Mackenzie. — ^The  objection  is  not  suflScient. 
It  is  not  denied,  that  if,  instead  of  a  charge  of  attempt 
merely,  it  had  been  one  of  wilfully  and  maliciously  settings 
fire  to  the  furniture,  it  would  have  been  sufficient.     But 
if  the  police  had  come  in,  and  found  the  furniture  blazing, 
this  would  not  have  been  wilful  fire-raisings  unless  the 
tenement  was  on  fire.     It  must  either,  therefore,  be  a 
crime  sui  generis^  or  an  attempt  at  fire-raising.     In 
either  view,  it  is  a  point  of  dittay,  just  as  an  attempt  at 
prison-breaking  is  such — which  we  have  found  it  tb  be, 
not  from  the  magnitude  of  the  crime,  but  from  the  danger 
of  allowing  it  to  go  unpunished.     By  an  old  Scots  statute, 
a  man  who  sets  fire  to  his  own  property  recklessly,  or  by 
accident,  is  liable  to  severe  punishment.    There  can  be 
no  doubt,  therefore,  that  this  is  a  relevant  point  of  dittay. 
But,  besides,  I  am  not  prepared  to  adopt  the  principle 
contended  for,  that  a  "  more  especially"  cannot  make  a 
relevancy,  although  it  might  be  held  that  the  indictment 
was  awkward,  and  that  the  trial  should  not  proceed. 
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Lord  M£DWY.n. — It  is  no  crime  in  a  man  to  bum  his  No.  24. 
own  furniture,  in  a  country-house.  But  if  the  situation  Arthur, 
is  such,  that  he  cannot  effectually  do  so,  without  injuring  ^Ym  *^ 

the  property  of  others,  this  constitutes  a  point  of  dittay  ; 

and  this  whether  such  was  his  intention,  or  not.  I  am  not  ^l^^ 
prepared  to  say,  that  an  aggravation  can  never  help  out  ^^^e* 
the  relevancy  of  an  indictment.  Nor  do  I  say  that  it  can. 
I  give  no  opinion  on  that  point.  I  did  not  concur  in  the 
views  taken  by  the  Court  in  regard  to  an  attempt  at 
prison  breaking.  But  my  opinion  is  different  as  to  serious 
crimes  like  fire-raising,  where  the  mere  attempt  is  clearly 
a  point  of  dittay. 

The  Lord  Justice-Clerk. — ^I  concur  entirely  with 
Lioxd  Mackenzie.  If  you  stop  before  the  words,  **  more 
espedally,"  there  is  a  relevant  point  of  dittay.  But  we 
must  read  the  whole  charge  together, — as  well  the  "  wilful- 
ly and  feloniously/'  with  which  it  commences,  as  the  '^rnore 
especially." 

The  objection  was  repelled,  and  the  libel,  as  limited  by 
the  minute  of  the  Solicitor*6eneral,  found  relevant. 

The  pannel  pleaded  not  guilty. 


EVIDENCB  for  THE  PROSiSCUTION. 

John  Thomson,  architect  in  GltugoWf — ^proved  (1)  a  plan  of  the 
panoel's  shop  in  the  Gallowgate ;  (2)  a  plan  of  the  elevation ;  (3)  a 
plan  of  that  part  of  Glasgow  where  the  premises  are  situated ;  (4)  a 
plan  of  the  interior  of  the  shop*  The  black  mark  along  the  plan  was 
pat  there  on  a  place  pointed  out  by  Mr.  Watson,  the  captain  of  police,  and 
Mr.  Robertson,  superintendent  of  the  fire-engines.  Proved  also  a  model 
constructed  on  double  the  scale  of  the  plan.  The  black  mark  in  it  is 
also  laid  down  on  the  place  indicated  by  the  superintendents.  So  are 
the  barrels  and  jars.  The  elevation  shows  that  there  are  three  floors 
above  the  shop. 

Cro89'eseamined  by  M^Nbill,  for  the  panneL — There  was  a  lamp 
in  front  of  the  shop,  above  the  door.  I  do  not  know  whether  it  was  a 
pablic  or  private  lamp. 

RoBBRT  MooniE,  apprentice  to  James  Salderston,  bakery  High 
Street,  Giaigaw.r^I  know  the  pannel's  shop  in  the  Gallowgate.  I  did 
not  know  him.  I  was  passing  the  shop,  at  rather  more  than  25  minutes 
past  nine,  on  a  Thursday  evening  in  October,  and  saw  a  light  in  it,  which 

K 
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No.  24*  s^nod  to  cQme  under  the  diHH*>-^from  ihe  floor.  T|i^  door  was  chiity 
John     and  the  shutters  on  the  windows,    1  tried  the  dQor»  and  found  it  loek- 

Mveh^*^  ed.  I  stooped  down,  to  try  to  see  under  the  door ;  could  not  see  • 
1886,  tried  to  blow  the  light  out;  did  not  succeed.  1  did  not  blow  with 
much  force.    I  went  and  called  the  watchman,  who  was  on  the  oppo* 


^i^  site  sid^  of  the  Gallowgate*  He  came  in  the  door»  end  tried  to  open 
l^Mngf  it»  then  went  to  look  for  another  watchman*  Several  other  people 
^^  came  up.  One  of  them  stooped  down,  and  blew  under  the  door,  and 
the  light  went  out.  I  was  sensible  of  a  strong  smell  of  turpentine  at 
the  door.  After  this  I  went  away.  The  watchman  was  then  sprtngiBg 
his  rattle.  I  saw  the  sign  above  the  shop  door.  It  was  that  of  John 
Arthur,  druggist. 

Cross-examined  iff  M<Nsi|ii*i  for  tha  panned — The  flavie  I  a^w 
first  was  from  under  the  door,  and  on  the  outside. 

For  the  ProseeuHan. — I  saw  a  bright  light  from  the  ian-light  above 
the  door,  just  as  if  the  gas  waa  lighted,  and  buraiog  strong.  The  flame 
seemed  to  come  from  the  inside.  When  the  person  Uew  it  ou^  the 
light  at  the  fan-light  was  extinguished  also,  and  itU  became  dark* 

Douglas  Watt,  moulder^  residing  in  BlaMt^  Closer  GaUowgaUf-^ 
the  dose  next  below  the  pannePs  shop* — I  was  in  the  Gallowgate,  on  the 
night  of  the  fire.  I  looked  at  the  clock  a  little  before ;  it  was  a  quarter  to 
ten.  I  saw,  at  the  bottom  of  the  door  of  the  pannel's  shop,  something 
like  paper  on  fire,  and  the  pane  above  the  door  was  illuminated  from  the 
inside.  The  shop  was  shut  at  this  time.  There  were  rather  more 
than  six  people  standing  looking  at  the  fire.  I  went  down  on  my 
knees,  and  blew  it  out  There  was  a  kind  of  tinder,  as  from  burned 
paper,  left  on  the  step. '  The  flame  was  both  inside  and  outside  of  the 
door.  I  could  see  nothing  by  looking  into  the  inside.  The  step  was 
marked  with  something  wet.  I  found  no  smell  from  it*  It  was  just 
the  same  as  water.  The  flame  had  a  kind  of  bright  blaze ;  it  seemed 
brighter  than  the  burning  of  paper,  A  iter  I  had  blown  out  the  light» 
I  went  away. 

Cross-examined  by  M<Nbill.-^I  gave  it  just  one  blow  with  my 
mouth,  and  it  went  out.  I  took  no  suspicion ;  thought  it  was  just « 
piece  of  paper,  which  had  been  dropped  on  the  step.  I  cannot  aay 
what  opening  there  was  below  the  door. 

By  the  CoOBT.— The  light  above  the  door  disappeared  when  I  bleir 
out  tbe  light. 

John  M^Intosh,  p(dice  substOutey  Glasgow. — I  was  on  duty  on  the 
night  of  29th  October.  My  station  was  on  the  south  aide  of  the  Gal- 
lowgate. The  pannel's  shop  is  on  the  north  side.  I  saw  a  bright 
light  in  the  shop,  after  it  was  shut  up ;  it  appeared  through  the  fim^ 
light  over  the  door.  I  went  to  the  door,  which  I  found  shut  Flame 
was  coming  out  from  under  the  door.  There  was  the  amell  of  tar»  as 
I  thought.    I  saw  no  liquid,  but  the  stone  was  bkek  after  the  light 
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•Iroil  out    I  sproDg  my  rattle  tliree  tines^  and  called  for  the  other  jjo.  24. 
watchmen*    Tbb  wae  at  hal^past  nine  o'cK>ck.  John 

^Cram^examimd  by  M^Nbilu^I  stepped  back,  to  tee  if  I  could  see  Mi^'ie 
any  appearance  of  force  of  fire  within  s  saw  none.    I  do  not  know  how     l^SC 
the  fire  was  pot  out,  as  I  was  keeping  the  crowd  hack.    I  did  not         ■  ■  " 
apring  my  rattle  at  first,  because^  being  new  to  the  bostnessy  I  was    ^/^ 
afraid  they  w^iikllaugh  at  me,  for  being  so  easily  alarmed.    Bat  when  Bsfiiag, 
I  saw  it  increase^  I  did  so.  ^^ 

John  Lakblbs,  poUee  wtack9nan  im  Glag^ow, — ^The  pannel's  shop 
wae  within  my  district;  I  was  on  duty  there  on  the  29th  October; 
aaw  the  ^op  shut  up  about  a  quarter  or  twenty  minates  past  nine,  by 
Doncan  Glass.  Mrs.  Arthur,  and  Neil  Douglas  the  shop*boy  irere 
with  him.  Glass  went  west.  Doughs  east  Mrs.  Arthur  went  up 
the  Bbckboy  Ck>se.  I  saw  her  come  oqt  again,  in  less  than  a  minute* 
She  went  eastward  along  the  Gallowgate.  I  followed  her  on  my  beat 
as  Ihr  as  the  Spout  Month,  where  my  district  ends.  I  then  turned  oa 
my  beat,  and  passed  the  paanel^  shop  again.  I  went  back  as  ihr  as 
the  Oofls,  and  oncomnkg  east  again,  while  passing  the  paonel's  shop,  I 
peroeiTed  a  smell,  which  I  thought  was  turpentine.  I  am  certain  of 
the  hoor,  bedmse  I  was  just  looking  at  the  Tron  Church  clock.  That 
dock  has  an  ilktminated  dial.  After  perceiTing  the  smell,  I  went  as 
fiur  aa  the  Spout  Mouth  i^aia,  and  when  in  Nile  Street  I  heard  a 
'ratlie.  It  nught  be  twenty  or  tweoty-five  minutes  from  ten,  at  this 
time.  I  went  towards  the  place,  and  found  that  it  was  Mlntosh  who 
bad  sprung  his  rattle.  I  went  to  the  pannel's  shop ;  saw  no  fire  there, 
but  was  told  there  bad  been  fire.  1  sent  notice  to  52,  Maxwell  Street, 
— the  pannel  had  left  it ;  but  before  word  came  back,  the  keys  were 
sent  by  a  gentleman,  whom  I  heard  called  Dr.  Hatterick.  With  hin^ 
were  Neil  Douglas,  the  pannel's  porter,  and  a  boy.  The  boy  turned 
the  key ;  but  the  handle  was  off  the  door ;  and  Douglas  went  to  the 
Douglas  Arms  for  a  file,  with  which  they  opened  the  door, — ^it 
acting  aa  a  pass-key.  Before  going  into  the  shop,  I  saw  turpentine 
eomiDg  from  under  the  door$  but  it  being  an  apothecary's  shop,  I 
thought  it  nothing  unusual.  When  we  entered  the  shop,  there 
was  Hke  a  train  on  the  floor,  as  if  a  jar  had  btirst.  On  the  right 
hand  side  of  the  counter,  a  barrel  was  lying  on  its  side.  There 
were  a  quantity  of  small  wooden  matches,  with  yellow  matter  oa 
the  end,  lying  on  the  floor,  scattered  a  considerable  distance  from 
the  barrel,  in  the  passage  between  the  counters.  1  took  tha  lamp  out 
of  my  lantern,  and  examined  the  train.  At  the  east  side,  t.e.  the  right 
hand  side  going  in,  there  was  gunpowder  emptied  out  from  the  barrel, 
lying  ia  a  heap,  coTcred  with  brown  paper.  It  was  a  considerable 
heap,  not  so  high  as  my  hat,  but  my  hat  would  not  contain  the  quan* 
tity.  The  train  started  from  the  front  of  the  deor,  rather  to  the  west 
nde  of  the  door,  and  prooetded  in  one  line  to  the  counters,  when  it 
divided  into  three ;  one  diverged  to  each  counter,  and  one  went  into 


&0. 
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^o.  24.   oil,  «od  ailother  with  bttkeUwork  ovtr  ift»  cdbtainiiig  Barbodda  ten 

Ar2h^     It  was  near  the  ganpowder.    Part  of  tbe  train  between  the  countera 

UBTch.  16  was  wetted*    There  was  turpentine  on  the  floor ;  there  most  have  been 

.1836.     taor^  than  a  gallon ;  it  appeared  as  if  earetessly  spilt  on  the  floor.  The 
"_"  heap  of  powder  was  on  the  right  side  of  the  shop.     I  lifted  it  into  the 

Fire-  faarrelt  thinking  that  safer  than  drenefaiag  it  All  the  rest  was  oareAilly 
drenched, — in  both  shops.  The  heaps  were  all  dry^  The  tuipentine 
was  only  on  the  train.  We  had  light  from  a  dark  lantern,  whiek  is 
quite  safe.  The  powder  I  put  into  the  barrel  I  sent  totheoffioe. 
I  afterwards  weighed  it,  and  found  it  amounted  to  8  lbs.  4  ounces. 
There  was  not  quite  so  much  in  the  back  shop.  The  whole  quan- 
tity of  gunpowder  must  have  been  25  lb.  weight.  While  we  were 
engaged  in  the  survey,  the  pannel  came  to  the  shop.  I  ordered  him 
into  custody.  He  was  searched.  There  was  found  upon  him  some 
silver  money ;  I  do  not  knew  how  much.  In  the  shop  I  saw  iJso  his 
wife)  apprentice,  and  porter,  all  of  whom  I  ordered  also  into  custody. 
I  asked  the  pannel  if  he  kept  gunpowder  in  the  shop^  and  he  said, 
**  No,  I  never  had  an  omaee  of  gunpowder  in  the  shop  in  my  life." 
I  looked  hurriedly  round  the  shop ;  saw  no  marks  of  fire.  I  did  not 
look  particularly  at  the  door.  The  light  we  had  was  bad.  Seme  days 
afterwards,  I  went  and  examined  the  door.  The  shop  had  been  en- 
tirely under  charge  of  the  police.  I  obeerved  a  considenible  blaeken- 
ing  on  the  lower  part  of  the  door  inside,  on  the  western  half,  extending 
neariy  the  whole  breadth  of  the  half«door,  and  eight  or  nine  inches 
from  the  bottom.  That  half  was  afterwards  taken  off  in  my  presence, 
(ideniifus  tl).  It  is  now  in  the  same  states  as  when  I  first  examined 
it.  (IdettHfie$  the  two  bafrtLfnmd^  OMonike  etui  tUkofthe  eotmftfs 
^amd  the  other  in  the  Aaeft  *hop.)  From  the  cardeas  mode  in  whieh  the 
train  and  all  the  combustibles  were  thrown  down,  it  must  have  all  been 
done  in  less  than  five  minutes.  The  plans  prepared  by  Mr.  Thompeon, 
under  my  directions,  are  correct 

Crou'exammed  by  M^NKiLL.-~*It  was  several  days  afterwards 
that  the  door  was  taken  off.  I  don't  think  it  was  ao  I6ng  as  a 
month  after.  On  a  febel  attached  to  the  door  1*  the  date  of  7tii 
Deoembei^.  That  was  not  the  date  when  the  door  was  taken  oft 
It  was  several  days  after  the  29th  Ootobe^  that  I  observed  the  Maek 
marks  on  the  door ;  and  it  was  some  days  after  thia  that  it  was  taken 
oft  I  think  Flemittg  and  Robertson  were  present  The  whole  half, 
door  was  taken  oft  During  the  whole  interval,  the  shop  was  under 
charge  of  the  police.  When  first  I  saw  the  door,  it  was  hanging.  Afl 
I  saw  then  was  that  it  was  smoked*  and  had  a  glistening  appearance^ 
4MUued  by  the  heat  having  abstracted  the  rosin.  The  door  was  also  a 
little  charred  on  tho  bottom.  This  I  observed,  after  it  was  brought  to 
my  room.  It  was  one  of  Mr.  Miller's  wrights  wha  took  off  the  door. 
I  do  not  know  hb  name.    It  is  not  from  any  experiment  made  by  my** 
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flrig  thai  I  e^Bokide  that  die  tndn  iMi  bid  in  lew  than  five  miiuitei>    No.  84. 
but  eoldjr  from  the  csareleM  maaoer  la  whieh  it  was  done.    When  I   j^^ 
to  the  ihopi  I  firand  Robertaon  the  aeperiiileiKleiit  of  fire-engtiiea  Mftreh  16 


theiVf  aad  aeveral  walchitea    I  think)  Roaran,  Mackenzie  and  othera,     ^^^^ 
and  alao  Dr.  Hatterick.   When  the  pannel  came  in,  he  appeared  a  little  - 
afeeted  wkh  dHnk;  aaad  a  hMty  expieMiea,  to  the  effect  that  aome    ^jj^^ 


**  damnable  enenj  muat  have  done  this,  as  a  trick  on  him."    He  ap*  Railing^ 
peeved  moeh  agitated;  and»  not  liking  hk  appearance^  I  ordered  him      ^^ 
intocnitody. 

jy  Ab  CovnT^^The  train  was  aa  if  the  powder  waa  just  spriiAled 
ottt  of  the  barreL  The  turpentine  waa  thrown  down,  not  indnttriously 
over  the  whole  traiOi  bat  certainly  intentionally,  to  inoreaae  the  flame 
ia  partieolar  p«rti»  and  to  retard  the  enploeion.  The  firet  wetting  waa 
ftwt  the  door  to  the  end  of  the  oountersy  and  the  turpentine  waa  flow- 
ing oat  of  the  door  to  the  ootaide*  Tftiere  was  not  mnch  ineqnality  on 
the  floor.  If  any  thing,  the  level  meat  have  been  a  little  lower  on  the 
left  aide  than  on  the  other,  as  there  was  nK>re  of  the  tarpeatiae  on  that 
side.  I  did  not  find  any  vessel  from  which  the  turpentine  came.  No 
part  of  the  floor  waa  burned.  From  the  scantiness  of  the  light,  we  did 
Bot  obaerve  the  blackening  of  the  door  that  night.  There  are  two 
flats  and  a  garret  above  the  pannef  s  shop*  I  believe  they  were  inhn- 
biled.  There  are  inhabited  hoasca  on  both  sides*  At  that  part  of  the 
town,  at  that  hour,  there  ia  always  a  great  crowd.  The  GaOewgate  ia 
abeat  ferty-five  leet  broad  in  that  part 

WiujAM  RonnRTsov,  ngi^irmimdeni  of  the  OUusfow  jfire-'miffmei. 
^  went  to  the  panuel's  shop  on  the  night  of  the  99th  October ;  got 
there  about  ten  minutes  before  ten.  I  waa  there  before  Mr.  Watson. 
Two  of  the  wntehmea  were  standing  at  the  door.  I  went  in ;  felt 
ssms thing  like  gunpowder  on  the  floor;  had  been  told  before  that 
there  waa  gunpowder  there,  ao  went  in  without  a  light  I  got  a  light 
irem  the  watchman's  lantern  at  the  door.  I  had  made  a  partial  exa- 
■iaatioa,  before  Watson  eaoM.  From  the  door  betwixt  the  counters 
to  the  back  ahop  I  traced  a  train  of  gunpowder,r  blanching  off  at  the 
end  of  the  counters.  I  saw  a  jar  in  the  back  shop.  The  powder  be^ 
tween  fibe  counters,  froas  the  door  to  the  inner  end  of  the  counter,  was 
sathrely  saturated  with  turpentine.  I  was  UM  by  the  watchman  that 
seaw  person  was  in  the  cellar.  I  went  down  to  see  who  it  was.  It 
turned  o«t  to  be  I>r.  Hatterick,  a  boy,  and  NeH  Denglas.  They  were 
examinmg  the  eeUar ;  came  up  atairs  with  me.  Mr.  Watson  had  then 
jot  come  in*  The  pannel  came  in.  I  saw  him  immediately  after- 
warda.  I  heard  him  say,  in  the  act  of  tracing  the  powder  towards 
tim  back  sbep^  **  Som«  one  has  been  going  to  play  me  a  damnable 
**  triek  here."  He  said  there  was  no  gunpowder  in  ihe  shop^  when  he 
left  it  at  five  o'clock.  I  examined  the  door  of  the  shop  some  day» 
after,  perhaps  more  than  a  week.  I  had  gone  there  to  take  a  sketch 
of  the  sbopb    I  then  saw  that  the  door  was  all  smoked,  and  the  rosin 
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No.  24.    seemed  extracted  to  the  surface  of  the  wood.    I  was  present  when  the* 

Arth'^     door  was  taken  off.    It  was  some  days  after  the  sketch  was  taken ; 

March  1*6  caunot  say  when ;  not  long  after  the  29th  October ;  it  might  be  a  fori-. 

1836.      night.     When  taken  off,  it  was  in  the  same  state  as  when  I  first  saw  it. 

^.j^^j    {Identifies  the  door.) 

Fire-  ^y  ^  CouRT. — The  door  was  carefully  taken  off;  nothing  done  to 
R^si^»  change  its  state.  There  are  two  points  of  the  door  which  appear 
charred.  There  is  in  the  middle  an  inequality,  and  part  of  the  line, 
taken  away.  The  charring  has  been  produced  by  burning.  There  is 
no  doubt  that  the  substance  of  the  wood  must  have  commenced  burn- 
ing, in  order  to  occasion  these  marks. 

Cros8'€xamined  by  M*N£ii.i«. — ^The  inequality  in  the  middle  of  the; 
door  appears  to  have  been  burned  off;  neither  cut,  nor  broken.  I 
cannot  say  whether  the  inequality  might  have  been  tbere^  before  the 
charring.  There  was  a  jar  in  the  back  shop.  In  the  act  of  stooping 
to  lift  it,  the  pannel  said,  here  was  a  jar  of  oil  of  tar,  which  was  not  in 
the  shop  when  he  left  it.  I  cannot  say  whether  there  was  any  stopper 
or  top  on  the  jar.  There  was  basket-work  round  it.  I  observed  no 
name  upon  it.  I  afterwards  smelt  it,  and  it  had  a  strong  smell  of  tar. 
It  was  standing  upright.  I  did  not  see  the  pannel  put  his  nose  to  it. 
He  did  not  say  any  thing,  as  to  where  it  had  been  before. 

By  the  Court. — He  did  not  say  any  thing  about  gunpowder,  matches, 
or  turpentine,  having  been  in  the  shop  before. 

By  McNeill. — I  did  not  hear  him  say  any  thing  as  to  the  jar  hav- 
ing been  in  the  cellar.     The  wetness  of  the  train  stopped  at  the  end  of 
the  counter.    After  that,  it  was  all  dry  powder  s  and  there  was  no. 
turpentine  in  the  back  shop. 

By  the  Court. — I  had  not  observed  that  the  jar  contained  spirit 
of  tar,  before  the  pannel  said  so.  It  struck  me  as  strange  that  he  should: 
know  it  to  be  spirit  of  tar. 

David  Fleming^  poiiee  criminal  officer  m  GUugmo^f^-'l  went  to. 
the  pannerf  shop,  on  the  night  of  the  29th  October.  While  .we  were, 
there,  the  pannel  came  in,  and  was  taken  into  custody.  I  searched  his. 
person,  and  found  L.I.  18s.  in  silver,  iand  a  halfpenny.  He  had  no 
opportunity  that  I  could  observe  of  taking  money  fi'om  the  till.  In 
the  shop  I  found  the  pieces  composing  the  lids  of  two  small  barrels, 
which  were  also  found.  On  one  of  the  pieces  was  a  card,  addressed, 
'*  Mr.  Robert  Young,  Glasgow."  I  found  also  a. seven,  pound  weight 
{identifies  it)  in  the  back  shop.  The  lid  of  the  barrel  has  a  mark  cor« 
responding  with  the  coraer  of  the  weight,  and  so  has  one  of  the  bar- 
rels.  I  saw  the  pannel  in  the  shop.  He  said  it  must  have  been  some 
person  that  had  him  at  ilUwill,  for  there,  had  been  no  gunpowder  in 
the  shop  that  he  knew  of.  I  examined  the  door  of  the  shop,  about  ten 
days  afterwards.  The  shop  had  been  in  possession  of  the  police,  during 
the  whole  interval.  I  afterwards  saw  the  door  taken  off,  about  a  fort- 
night after  the  day  I  examined  it     The  date  of  7th  December  is  on 
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■rdooquet  on  the  door,  in  my  band-writing.     That  was  the  date  of  its    No.  24. 
being  taken  off.    Tbe  shop  ceased  to  be  under  charge  of  the  police,    /^^'^ 
after  the  lith  er  12th  November.     When  first  I  inspected  the  door,  March  I'e 
it  was  in  the  very  same  state  as  now.    There  were  visible  marks  of  a     ^^^' 
flame  having  ascended,  and  of  the  rosin  having  come  to  the  surface, 
from  the  heat,    i  could  not  see  any  charring,  till  the  door  was  taken     pire- 
off.     I  see  it  now  on  the  lower  part  of  the  door,  next  the  step.    When  RAisinff, 
the  door  was  taken  off,  it  was  in  its  ordinary  fixed  state,  on  its  hinges. 
Some  of  the  nails  were  rusty.     There  was  no  appearance  of  its  being 
more  marked  wiUi  flame,  than  it  was  when  I  first  inspected  it.     On 
Saturday,  dlst  October,  I  went  with  Glass  the  shop*boy,  searched  the 
till,  found  no  eilver ;  searched  another  place  pointed  out  by  Glass, 
where  I  found  dd.,  but  no  silver. 

Crofi' examined  by  M'Nbill. — ^It  was  on  the  Sd  of  November,  that  I 
found  one  bit  of  barrel-top  in  the  back  shop.  The  other  1  found  in  the 
front  shop.  When  I  put  the  label  on  the  door,  Mr.  Robertson  and 
Mr.  Watson  were  present  The  night  I  went  in,  I  saw  the  pan- 
ners  business  books  in  the  shop,  which  I  removed  on  Saturday  the 
91st. 

By  Shaw  Stewart. — I  saw  the  weight  on  the  2d  November, 
which  was  the  first  day  that  the  shop  was  searched  by  daylight. 

Duncan  Glass,  laiely  in  the  service  of^  pannei, — I  remember  the 
day  of  the  alarm  of  fire  being  given.  I  was  in  tbe  shop  that  forenoon. 
The  pannei  left  it  at  half  past  four  o'clock.  I  shut  the  shop  that  night, 
about  ten  minutes  or  a  quarter  past  nine.  This  was  our  usual  hour  of 
sfaatting.  There  were  with  me  Neil  Anderson,  Douglas,  and  a  little 
boy,  besides  Mrs.  Arthur.  Neil  Anderson  is  since  dead.  The  shop  was 
made  all  secure,  as  far  as  I  know,  and  the  door  locked.  The  handle  of 
the  door  was  off  at  that  time.  The  key  had  been  lost,  and  one  Ballan- 
Qme  was  ordered  to  sort  the  lock,  who,  when  he  brought  it  back,  did 
not  bring  back  the  handle.  We  used  to  open  the  door  with  a  file,* for 
want  of  a  handle.  We  generally  got  the  file  at  Mrs.  Douglas',  in  the 
Blackboy  Close.  I  locked  the  door  that  night,  and  gave  the  key  to  • 
Mrs.  Arthur.  The  key  of  tbe  door  was  lost  on  the  Wednesday  before 
the  Glasgow  fast^day,  rather  more  than  a  week  before  the  29th.  The 
pannei  went  away  that  day  to  Kilmarnock,  and  staid  some  days  away. 
On  the  29th  October,  when  I  locked  the  shop,  I  left,  some  money  in  the 
till,  cannot  say  how  much,  but  I  think  Ids.  on  one  side,  and  19s.  on  the 
ether.  There  was  also  some  money  in  the  drawers  behind  the  counter. 
The  pannei  borrowed  4s.  from  the  till,  before  he  went  away  that  after- 
noon. After  the  pannei  left  the  shop,  I  brought  up  from  the  cellar  to 
the  back-shop  a  jar  of  spirits  of  tar,  to  supply  a  customer.  I  left  it  on 
the  right  hand  side  of  the  back  shop,  about  two  yards  from  the  door,  on 
the  outside  of  some  casks  which  stood  near  the  wall.  There  was  then 
a  three  or  four  gallon  jar  of  turpentine  in  the  back-^shop,  containing 
aome,  but  not  much.    I  was  not  aware  of  there  being  at  that  time  any 
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Now  34.    ganpowder  in  the  premisefl.    Before  tlmt,  it  uigbl  be  tkree  weefas/  a 
/!^p   lad  brought  in  two  barrels,  which  he  told  me  were  gunpowder^  and  that 

Mareh  16  he  had  brought  them  from  Mr,  Young.     This  was  about  half-paat 
^^^'     three  o'clock.    The  pannel  was  not  in  at  the  time.    I  do  not  know 

-  what  was  done  with  these  barrels.    I  left  the  shop  to  go  to  dinner,  after 

Fire     they  came  in.     I  generally  stay  away  an  hour  and  a  quarter.    When 

^^^°ff»  I  returned,  I  did  not  see  the  barrels.  There  is  a  soda  machine,  and  dif- 
ferent  baskets,  casks,  &c.  kept  in  the  cellar  below  the  shop.  There  is. 
a  place  under  the  stair,  leading  to  the  cellar,  in  which  old  sticks  are 
kept.  These  barrels  might  have  remained  about  the  shop,  without  my 
seeing  them.  I  recollect  the  panaei  telling  me,  that  some  persons  had 
purchased  goods  from  him,  about  the  time  the  barrels  were  brought  p 
but  I  do  not  recollect  their  names.  When  I  left  the  shop  on  the  29tb^ 
there  was  no  turpentine  lying  about  the  shop.  We  kept  lucifer  matches- 
in  the  shop,  both  in  single  boxes,  and  in  large  packages.  There  may  have 
been  one  or  two  of  these  boxes  lying  about  the  shop  to  show  eusto* 
mers,  but  there  was  no  great  quantity  scattered  about.  Bither 
Douglas  or  I  must  have  been  the  last  person  in  the  shop.  We  brought 
a  screw-driver  away  with  us,  for  the  purpose  of  getting  in  in  the  morn<» 
ing.  I  put  out  the  gas,  and  the  fire  by  pouring  water  on  it  through  a 
funnel.  I  am  quite  sure  that  when  I  left  the  shop,  there  was  no  tar* 
pentine,  or  train  of  powder,  near  the  door.  The  lamp  above  the  door  is 
a  private  one.  It  was  always  extinguished  when  we  left  the  shop^  I 
do  not  know  if  it  was  lighted  that  night.  But  if  it  was,  it  must  have 
been  extinguished*  as  I  turned  off  the  main  cock.  We  had  a  seven 
pound  weight  like  that  produced.  After  the  new  key  was  got,  the  pan- 
nel used  to  keep  it.    Mrs.  Artimr  got  it  that  night 

CraU'examined  bjf  M<NiiXLL.^*It  was  on  the  evening  of  the  day 
that  the  pannel  went  to  Kilmarnock,  that  the  key  was  lost  The  lock 
was  altered*  to  prevent  the  old  key  fitting  the  door,  in  case  it  should  be 
foui!d.  The  pannel  was  absent  till  the  Sunday  evening.  Mrs.  Arthur 
oame  sometimes  to  see  the  shop  locked,  when  he  did  not  I  did  not  see 
which  way  she  went,  on  the  night  of  the  29th.  The  cellar  below  com- 
municates with  the  shop  inside,  by  an  open  stair.  There  is  also  a  stair 
from  the  grating  into  the  cellar,  and  a  padlock  on  the  grating,  of  whidi 
the  porter  kept  the  key.  A  person  who  had  the  key  of  this  padlock 
could  open  the  gratings  and  get  into  the  shop  quite  easily.  There  wa» 
no  bolt  inside  of  the  grating.  The  pannel  was  dressed  when  he  left  the 
shop;  told  me  he  was  going  to  a  party.  His  books  were  left  in  the 
shopb  There  were  many  travellers  going  about,  soliciting  orders  from 
the  pannel.  He  had  lately  ordered  goods  from  Liverpool  and  New- 
castle, and  also  from  LfOndon.  They  have  arrived  since  the  29th  Octo- 
ber. The  pannel  was  doing  a  good  deal  of  business.  I  have  made  out 
a  state  of  his  accounts  from  the  books  since,  and  I  find  outstanding  debts 
of  L,4d0  due  to  him.  The  evidence  of  these  debts  was  in  the  books. 
The  lock  was  taken  off  the  door  to  be  altered,  and  was  off  from  Friday 
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■onuB^  tin  Sttturday  night  We  had  no  meanf  of  loeking  it  from  the  n<k  21. 
WedneMiay  night  of  the  preceding  week  till  the  Saturday.  Daring  /?^^ 
these  nights  we  secured  the  door  by  putting  goods  against  it,  and  then  March  IS 


got  out  by  the  cellar  and  the  grating,  which  we  padlocked.    The  pad-     ^^^* 
lock  is  a  weak  one.    I  remember,  some  time  before,  an  escape  of  gas  - 

at  the  back  of  the  frost  door  of  the  shop.    BoUantyne  and  Calder,  two      Fire 
of  Mr.  Brown's  men,  were  employed  to  discover  the  cause  of  it.  Raiting* 

.fiy  iHe  SoLiciTOR-GBNEEAL. — In  the  state  I  made  out  of  the  pan- 
nel's  accounts,  it  was  not  easy  to  make  a  state  of  bis  debts.  Some  of 
the  accounts  were  missing.  I  did  hot  make  a  state  of  the  debts  due  by 
him.  The  trustees  said  they  would  do  that  themselves.  I  saw  the  ac- 
count  lor  the  soda  machine  and  other  articles,  which  amounted  to  about 
1^150.  Ofthis  the  machine  might  cost  L.  120.  LM  or  L.60  wortli 
of  lK»ttles  were  also  got  for  the  machine. 

Nbil  DovCLASfporterio^patMel  in  October  kuL — I  remember  the 

psnnel  going  to  Kilmarnock,  on  the  Wednesday  week  before  the29tb.  He 

opened  the  shop  himself  that  morning.    When  we  were  going  to  shut  the 

shop  that  sight,  the  key  was  amissing.    We  secured  the  shop  by  bolting 

it  ia  the  inside,  getting  out  ourselves  through  the  grating.    We  also  put 

a  large  hamper,  and  other  heavy  things,  behind  the  door.  Some  time  after, 

I  Uiink  before  the  pannel's  return  irom  Kilmarnock,  we  got  a  new  key. 

The  lock  was  altered,  and  the  handle  fm^tten.    When  the  shop  was 

locked  at  night,  the  practice  was  to  take  the  key  to  the  pannel's  house* 

After  the  new  key  was  got,  the  pannel  was  present  when  the  shop  was 

lodwd  for  tiie  night.     The  ordinary  hour  of  shutting  was  nine,  or  a  little 

after.    On  89th  October,  the  shop  was  shut  between  ten  minutes  and  a 

qsarter  past  nine,  in  presence  of  Ghns,  Neil  Anderson,  his  son,  Mrs.  Ar- 

thor  and  myself*    The  key  was  given  to  Mrs.  Arthur.    Wlien  we  left 

the  shop»  there  was  nothing  unusoal  there  ;-*no  gunpowder  or  turpentine 

spiBed  on  the  floor  or  oouaters*    I  went  home,  which  is  a  good  way  up 

the  GaUowgate.    Some  time  after,  alarm  was  given  to  me  that  the  shop 

was  on  fire.    I  went  there — ^got  there  before  Dr.  Hatterick — about  half 

past  sine  I  suppose.    The  key  was  got.    Dr.  Hatterick's  boy  brought 

it*    We  got  the  file  firom  Mn.  Douglas^  and  opened  the  door*    A  bit 

of  the  point  of  the  file  was  broken  ofi^,  in  doing  so.    I  entered  the  shop 

with  Landels  the  policeman,  and  remained  till  we  were  all  taken  into 

custody.    The  shop  was  not  as  I  had  left  it    Th^  floor  was  covered 

with  turpentine.    I  saw  powder  behind  the  counters,  none  between 

them.    In  the  back  shop  I  saw  gnnpowder.     The  light  I  bad  was  the 

watchman's  small  lantern.    I  went  down  to  the  cellar.    Dr.  Hatterick 

wis  not  wiUi  me.     The  cdlar  was  as  we  left  it — ^the  window  closed, 

and  the  padlock  on.    Before  we  left  the  shop,  there  was  a  jar  of  oil  of 

tar  in  the  middle  of  the  back  shop,  rather  off  sideways,  but  not  by  the 

cheek  of  the  door.    When  I  came  back,  it  was  still  there.    I  knew  no 

dilforeace  in  the  place  where  it  was.    I  do  not  think  it  had  been 

stirred. 
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No.  24.        Cross-examined  by  McNeill. — ^When  the  shop  was  shut,  I  put  out 

John     the  lamp  above  the  door,  by  turning  the  gas.    When  I  went  home,  I 

Maroh  ?6  ^®°^  eastward  a  good  bit     Mrs.  Arthur  went  the  same  way  before  me 

1836.     — ^further  than  me.     There  is  a  turn  at  the  Gallowgate  Brig,  after  which 

^——  I  did  not  see  her.     She  lives  in  Graham  Street,  beyond  the  Infantry 

^f^^    Barracks.    She  went  straight  away  from  the  shop — did  not  go  into  the 

'  Railing,  Blackboy  Close,  which  is  to  the  east  of  the  shop. 

^^  By  the  Solicitor-Gsnbral. — The  flats  above  the  shop  were  inha- 

bited at  the  time. 

By  the  Court. — ^The  key  of  the  padlock  was  hanging  on  a  nail,  in- 
side. 

Duncan  Bell,  shop-boy  to  Stewart  OTUt  Duncan^  grocers^  GaUaw^ 
gatCi  whose  shop  is  next  the  pafmeFs, — On  the  evening  of  29th  October, 
I  was  in  my  mastcr^s  shop  when  it  was  shut.  I  came  straight  across 
the  Gallowgate,  through  an  entry  that  leads  into  London  Street.  A 
man  was  putting  the  shutters  on  the  pannel's  shop.  The  close  I  went 
through  is  nearly  opposite  the  shop.  I  saw  the  pannel  standing  in  Uie 
close,  two  or  three  yards  in  the  inside.  There  was  light  enough  in  the 
street  for  me  to  see  him,  but  no  lamp.  I  had  no  doubt  it  was  he.  I 
knew  him  quite  well  by  sight.  I  had  been  six  weeks  in  Stewart  and 
Duncan's.  I  passed  quite  close  to  him.  He  was  standing  with  his  face 
sideways,  keeping  his  head  out  of  the  close,  and  his  body  in,  so  that 
he  might  see  the  people  shutting  the  shop.     I  left  him  there. 

Cross-examined  by  McNeill. — I  had  only  come  to  Gla^ow  six 
weeks  before.  I  knew  the  pannel  by  having  seen  him  in  the  shop.  I 
asked  a  man  in  Stewart's,  if  the  man  I  saw  in  Arthur's  shop,  was  Mr. 
Arthur.  This  was  about  a  week  after  I  came  to  Stewart  and  Duncan. 
When  I  saw  him  in  the  close  that  night,  he  had  on  a  light  ooloured  vest, 
which  was  what  he  usually  wore.  It  appeared  to  be  the  same  dress, 
which  he  had  on  when  I  saw  him  in  the  shop.  This  close  is  the  only 
one  that  leads  to  London  Street.  I  saw  no  one  else  there.  There  was 
no  one  with  me. 
By  the  Court. — I  saw  Mr.  Arthur  very  often,  after  asking  who  he  was. 
By  the  Solicitor- General. — I  have  no  doubt  that  the  pannel  is  the 
man  I  saw  in  the  close.  I  had  very  frequent  opportunities  of  seeing 
him ;  and  this  happened  on  the  Friday  of  the  fire. 

Thomas  Chalmers,  shoemaker  in  the  Gallowgaie, — ^I  know  the 
pannel.  I  remember  the  night  in  October,  when  there  was  an  alarm  of 
fire  in  his  shop.  Mine  is  two  doors  below.  I  shut  up  about  k  quarter 
or  twenty  minutes  past  nine ;  after  doing  which,  I  went  along  the 
Gallowgate.  My  brother  James  was  with  me.  We  went  east,  passing 
the  pannel's  shop.  Two  or  three  yards  from  the  shop,  on  the  same  side 
of  the  street,  on  the  foot  pavement,  I  saw  the  pannel.  We  passed  him. 
I  looked  behind.  He  was  then  at  his  shop  door — his  hand  was  moving 
at  about  the  height  of  the  lock,  and  his  face  rather  turned  to  one  side. 
I  continued  to  pass  on — made  no  remark  to  my  brother.  The  movement 
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Wilful 
Fire- 
Railing, 


of  lib  hand  was  as  if  be  was  turning,  or  trying  to  tarn  a  lock  i  but  I    No.  24. 
obaenred  nothing  in  his  hand.    As  I  passed  the  shop,  I  observed  that     ^^^^ 
there  was  no  light  in  it.     We  have  been  in  that  street  two  years.     The  March  16 
pannel  was  there  before  us*  1836. 

-  Jambs  Chalmers,  boot  amd  tkoemakery  Ga/feio^ale,— corroborated 
hia  brother ;  -but  did  not  attend  to  his  looking  back,  and  did  not  do  so 
bimaelf* 

Jambs  Pabkbr,  candlemaker^  OaUowgaie^ — I  have  known  thepannel 
for  siK  or  nine  months.  I  remember  the  night  of  the  alarm  of  fire  in 
h]9  shop.  I  shut  my  shop  about  a  quarter  past  nine,  that  night.  It  is 
three  or  five  minutes  walk  from  ray  shop  to  the  pannei's.  After  shutting 
shop,  I  went  accross  to  Mr.  Spittal's,  a  druggist,  on  the  same  side  as  the 
pannei's— staid  there  for  two  or  three  minutes,  till  he  shut  up.  He  and 
I  then  proceeded  westward*  passing  the  pannei's  shop.  I  saw  him  at 
the  door — ^my  impression  was,  that  he  was  turning  the  key  in  the  door* 
I  remarked  to  Mr.  Spittal,  <<  Is  that  Mr.  Arthur  P'  and  we  had  some 
conversation  about  him.  I  4o  not  know  whether  he  was  going  in,  or 
coming  out.  My  impression  was,  that  he  was  shutting  up  his  shop  for 
the  night. 

Crots^examined  by  M'Nbill.— I  did  not  observe  whether  it  was  a 
key  which  he  had  in  his  hand  or  not 

Elizabeth  Connell  or  Douglas,  residing  in  the  Blaekboy  Cloee. 
— The  pannei's  shop  is  at  the  mouth  of  the  close.  I  remember  the 
night  of  the  fire.  His  people  used  to  get  a  file  from  me.  He  came 
into  my  shop  for  the  file  that  night,  past  shutting  time — ^nine  o'clock 
IS  their  shutting  time.  The  pannel  kept  two  horses  in  our  stable, 
and  when  he  came  in,  I  rose  to  give  him  the  key  of  the  stable.  He 
said,  '*  It  is  Aefile  I  wanty**  which  I  gave  him— he  took  it  away — ^re- 
turned in  a  very  short  space,  and  gave  it  me  back.  I  cannot  say 
what  time  he  was  away,  but  I  thought  it  was  no  longer  than  it  would 
require,  to  go  to  the  mouth  of  the  close  and  back.  When  he  gave 
it  to  me  back,  he  said,  ^  Here  is  the  file,  I  did  not  open  the  door, 
«  there  is  a  gentleman  waiting  upon  me."  I  restored  the  file  to  its  place, 
and  he  went  away.  A  short  time  after,  one  of  the  porters  came  in  for 
the  file,  saying,  there  was  an  alarm  of  fire  in  the  shop.  I  cannot  say 
how  long  this  was  after  pannel  had  been  there.  It  was  longer  than  the 
time  the  pannel  had  been  away  with  the  file.  I  was  not  attending 
particularly  to  the  time.  The  premises,  above  the  pannei's  shop,  are 
occupied  mostly  by  people  in  business.  I  cannot  say  whether  any  people 
live  there. 

Robebt  Porteous,  of  the  French»hom  Tavern^  Trongate.-^l  know 
the  pannel,  and  was  at  a  dinner  party  with  him  at  the  Cossack  Tavern, 
in  Miller's  Place,  which  is  off  the  Saltmarket,  on  Thursday  the  29th 
of  October.  I  sat  next  him  at  table.  He  went  out  once  after  dinner. 
We  dined  at  five  o'clock.    It  was  between  six  and  seven  that  he  went  out. 
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Ma  94.    I  did  not  observe  him  go  oat  a  second  time.    I  made  no  applicMiOo  io 
ji^^     him  to  get  me  soda  water.     Nor  had  we  any  conversation  on  the 

March  16  subject. 

1836.         ^y  ^  Court. — I  left  the  party,  and  went  into  another  room>  about 
"* — .         nine  o'clock.    I  cannot  say  whether  the  pannel  was  then  tliere,  or  not. 

Fire-  ^  ^<><>^  ^^  cognizance  of  the  time  during  which  he  was  out. 
Raiftiig^,  John  Bbnnbtt  Prttit,  derk  to  Mr,  Alexander  Brown^  irmmon^ 
^  ffer  a$ui  smiA  tn  Argyle  Street^  Glasgow.^^l  remember  making  a  key 
for  the  lock  of  the  pannel's  sbop^  about  the  22d  or  2dd  of  October.  The 
lock  was  brought  to  me  by  Ballantyne,  one  of  our  workmen.  I  made  the 
key,  and  altered  the  lock  by  lowering  the  bridge,  so  as  to  change  the 
pontion  of  the  work  inside.  It  was  lowered  scarcely  the  16tb  part  of 
an  inoh.  The  object  was  to  prevent  the  former  key  from  fitting  it.  I 
thought  the  alteration  would  be  sufficient  to  have  that  effect.  The  former 
key  might  be  made  to  fit  it  after  that^  without  much  alteration ;  espe* 
eially  by  any  one  who  had  the  new  key  as  a  pattern. 

John  Ballantynb,  Jwremam  to  Mr.  Brown,F^l  remember  one  day 
in  October  taking  the  lock  off  the  pannei's  door,  in  consequence  of  an 
application  from  the  shop  boy.  I  took  the  lock  to  Pettit,  replaced  the 
lode  when  altered,  and  gave  the  boy  the  key.  I  took  the  huidle  away 
with  the  lock,  but  neglected  to  bring  it  back. 

Croee-exammed  by  M'Nbill. — ^It  was  the  shop  boy  who  ordered 
the  key  to  be  made,  and  the  lock  altered.  I  had  been  employed  some 
time  before  in  the  pannei's  shop,  to  detect  an  escape  of  gas.  I  used 
candles  and  soldering  irons;  the  first  to  discover  the  escape,  the  second 
to  repair  the  pipe.  I  remember  the  man  whom  I  took  to  do  the  job 
using  the  iron  directly  behind  the  door,  near  the  bottom.  His  name  is 
William  Calder.  After  soldering  the  pipe,  he  laid  down  the  iron  on  the 
stone,  at  the  back  of  the  leaf  of  the  door.  Somebody  came  into  the  shop, 
and  pushed  half  the  door,  so  as  to  touch  the  iron.  The  iron  might  be 
red  hot  at  this  time,  but  would  not  appear  so  by  daylight.  The  escape 
of  gas  was  at  the  west  window.  It  was  the  west  half  of  the  door,  which 
was  driven  up  against  the  iron.  I  saw  no  effect  produced  by  its  touching 
the  iron,  notioed  no  smoke.  I  felt  a  smell,  whether  from  wood  or  rosin 
I  cannot  say.  Rosin  is  used  in  the  solder.  This  took  pUce  about  the 
lattar  end  of  July.    I  told  Calder  to  take  care  of  the  wood* 

Be'€xannnedfar  the  I\vsecuHon. — The  iron  was  laid  on  the  stone  be- 
hind the  door.  There  are  from  four  to  six  inches  of  stone,  within  the 
door.  Then  comes  the  wooden  ftoor.  When  the  door  was  pushed  up, 
the  iron  was  driven  on  to  the  floor.  1  did  not  observe  whether  it  burnt 
the  floor.  I  saw  no  smoke.  It  was  just  at  gas  lighting  time,  and  we 
were  in  a  hurry.  It  was  on  the  side  of  the  step  nearest  the  floor,  and 
about  the  middle  of  that  half  of  the  door,  that  the  soldering-iron  was 
lying.  It  was  about  the  length  of  the  breadth  of  the  half  of  the  door. 
The  heated  end  of  the  iron,  I  think,  was  towards  the  centre  of  the  door 
on  the  edge  of  the  leaf.    The  heated  end  of  a  soldering-iron  is  a  piece 
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iSH  copper,  about  an  isch  and  a  quarter  thieli»  and  from  four  to  §even    No.  34. 
inclies  long.    The  whole  copper  is  heated,  when  the  instrunient  k  need.  ^^ 
It  is  tapered  at  lx)th  ends,  and  straight  in  the  middle.     The  iron  which  March  16 
is  attaclied  to  the  oq>per  would  bom  as  well  as  it,  if  it  were  heated.    It     ^^^^ 
is  not  so  thick  as  the  copper. 

William  Young,  troftmoii^ir,  Gcdlowffoie^'^Ojk  Idth  October  last,     ^1,^- 
tiie  pannel  purchased  from  me  two  casks  of  gunpowder,  each  holding  RsMngy 
12^  lbs,    I  cannot  reoollect  the  time  of  the  day ;  it  was  sometime  be- 
tween twelve  and  three  o'clock.    The  gunpowder  was  sent  by  my  shop- 
boy,  John  Andenon.  (Tkt  casks  UbeUsd  on  shewm,)    The  casks  wero 
cf  the  same  siae  as  these,  and  I  get  powder  from  the  same  person,  aa 
the  marks  on  these  casks  denote.    I  see  my  name  on  the  lid  of  one  of 
the  casks.   I  do  not  know  if  it  was  there^  when  I  sold  the  powder  to  the 
panneL 

John  Andbbson,  A^^pman  to  the  said  WUliam  Ymmg^^l  know  the 
pannel.  I  remember  being  sent  with  two  casks  of  gunpowder  to  his 
sbop.  The  casks  were  about  the  same  siae  as  those  libelled  on*  I  de- 
liTcared  them  to  pannei's  sbop*boy,  Duncan  Glass. 

Thomas  Stbwabt  Traill,  M.  D,,  Prqfmt^  ofMedisal  Jurispm^ 
dmsos  m  the  Universi^  qfEdmburgh. — ^I  examined  the- half  of  the  door 
libelled  on,  abont  a  fortnight  ago.    It  was  charred  in  two  points.  (Nmo 
mss  Aem^)    The  edge  af^peara  coasnmed,  and  sli^tly  under  the  dooiv 
There  is  an  extract  of  the  rosinoos  matter  from  the  wood.    I  have  heard 
the  evidence.    I  should  think  that  the  flame  described  by  the  witnesses 
under  the  door,  might  account  for  the  marks.    If  the  flame  had  com- 
municated with  the  combustibles  inside,  it  would  probably  have  blown 
the  door  and  both  windows  out.    The  powder  was  loose ;  had  it  been 
confined,  it  would  have  produced  much  more  serious  consequences.    I 
should  think  it  would  also  have  been  dangerous  to  the  people  in  the 
street.      I  cannot  say  whether  it  would  have  blown  up  the  whole 
shop.  I  never  saw  so  large  a  quantity  of  powder  exploded,  except  in  a 
mine. 

By  the  CouBT.-^There  are  a  number  of  inflammable  materials  in  an 
apothecary's  shop,  which  would  increase  the  conflagration.    The  gas 
given  out  would  amount  to  about  8*800  cuImc  feet  of  air,  and  the  force 
would  be  still  greater  by  the  expansion  from  the  heat.     The  turpen- 
tine would  make  the  conflagration  slower.    It  would  have  been  highly 
dangerous  to  passers  by.    Such  charring  as  there  is  in  the  wood,  might 
have  been  produced,  without  the  wood  becoming  red.    I  could  not  say 
that,  in  this  case,  the  wood  was  ever  on  fire — ^meaning  thereby  giving 
out  flame,  and  being  itself  red,  or  exhibiting  the  appearance  of  fire. 
Htal  must  be  communicated  to  wood  before  charcoal  is  made,  but  not 
Jire — ^implying,  as  that  word  does,  light     But  charcoal  cannot  be  made, 
without  destruction  of  the  substance  of  the  wood.    Chemically  speak^ 
ing,  igniiion  always  supposes  light  given  out     Many  substances  may 
be  consumed  by  fire,  though  not  giving  out  light — for  instance,  paper. 
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N<H  24«  I  should  say  a  portion  of  this  door  uras  burned^  id  the  ordinary  teuse^ 
A^^  of  the  word.  It  has  lost  a  portion  of  its  substance,  by  the  action  of  heat 
March  I'o  communicated  to  it.    The  paint  of  the  door  is  i^parently  injured  by 

18S6>     gfg^    Charcoal  is  made  by  the  exclusion  of  air,  to  prevent  vivid  corobus- 
tion.     A  pile  of  wood  converted  into  charcoal  is  said  to  be  burned. 

Fire-        Thomas  Gra  h  AM,  ProfiusoT  of  Chemistry  •»  the  Andersonian  Umver- 
^^'^°ff9   aUy^  Glasgow — ^I  have  heard  the  evidence.   Had  the  gunpowder  explod- 

etc*  jk 

ed,  the  maximum  effect  of  so  large  a  quantity  of  gunpowder  exploding 
would  not  have  been  felt,  in  consequence  of  the  mode  of  distribution. 
The  whole  furniture  of  the  shop  would  have  been  destroyed.  One 
window,  near  which  there  was  a  heap  of  powder,  would  have  been 
blown  out — the  effect  of  the  force  of  which  would  have  swept  the 
street.  My  impression  is,  that  the  bursting  of  the  windaws  would  have 
saved  the  tenement.  Even  if  there  were  iron  bars,  they  would  have 
yielded.  The  whole  frame  would  have  been  blown  out*  Conflagca- 
tion  would  have  been  caused.  If  there  was  an  opposition  laterally,  the 
explosion  would  have  been  upwards.  I  inspected  the  door  of  the  shop 
very  minutely, about  a. month  after  the  29th  October-*-early  in  Decem- 
ber. The  smoky  appearance  on  the  bottom  of  the  door  is  just  such  as 
burning  turpentine  would  produce.  I  saw  charring,  particularly  on  the 
inner  edge  of  the  door,  on  the  bottom  ;  probably  more  would  be  visible 
than  now,  had  it  not  been  touched.  Unquestionably,  part  of  the  wood 
of  the  door  has  been  destroyed.  It' is  charcoal,  and  no  longer  wood. 
That  part,  in  short,  is  burned. 

RoBBRT  Knox,  writer^  residing  in  Douglas  Street^  Glasgow. — I  know 
the  pannel's  shop.  It  belonged  to  the  late  Alexander  Muirhead  Stir- 
ling, ironmonger  in  Glasgow, — ^now  to  his  trustees,  viz.  his  widow, 
Robert  Muir,  distiller  at  Bogside,  and  myself.  The  pannel  was  tenant 
of  that  shop  in  October  last. 

Cross-examined  by  M'NEiLL.^-The  first  time  I  saw  the  pannel  was 
in  1833.  I  have  had  professional  intercourse  with  him  since;  found 
him  perfectly  correct  in  all  the  dealings  I  have  had  with  him ;  never 
heard  an  allegation  against  him ;  was  surprised  when  I  heard  of  this 
charge.  I  was  employed  professionally  by  him,  on  several  pieces  of 
business.  I  do  not  know  whether  any  one  lives  in  the  flat  above. 
.  Ralph  Wardlaw  Junior,  agent  at  Glasgow  for  the  West  cf  Eng* 
land  Fire  and  Life  Insurance  Company. — I  know  the  pannel.  He  in- 
sured with  our  office.  In  September  last,  he  effected  a  renewed  insur- 
ance, as  per  extract  of  our  books  libelled  on.  The  insurance  was  to 
the  extent  of  L.1200  on  his  stock  in  trade,  shop-furniture,  fixed  and 
moveable,  including  apparatus  on  sunk  floor  for  manufacturing  car* 
bonate  waters,  and  machine  for  making  adhesive  plaster  and  other  pur- 
poses, and  on  china,  chrystal,  glass,  and  earthen  ware.  This  receipt 
was  current  till  29th  September  1836. 

Cross-examined  by  M*N£ILL, — The  pannel  had  been  previously  in- 
sured for  L.1000,  from  February  1834  to  Lady  Day  1835.     The  soda 


AND  CIRCUIT  COl/RTS  OF  JUSTICIARY.  145 

water  machine  was  not  ineluded  in  that  insurance.  We  do  not  allow  No.  21. 
above  20  lb.  weight  of  gunpowder  to  be  deposited  in  premises  insured  j^Jl^^^ 
with  us ;  otherwise  the  policy  is  null.  March  10 

James  M*Lbod,  mrgeon  and  dmggiH  in  ArgyU  Street^  Glasgow. — 
I  made  an  inventory  of  the  stock  in  the  pannel's  shop,  which  I  com-    ^^jj^^j 
menced  on  the  2d,  and  finished  on  the  4th  November.     The  whole     Fire- 
value  is  L.47a    This  includes  the  soda  water  machine,  valued  at  L.150,  ^^^j^l*^' 
—also  all  the  articles  in  the  front  shop,  back  shop,  and  cellar  below. 
The  value  of  the  contents  of  the  cellar  behind  was  L.46.  ISs.  8d. 

David  Millbr,  sht^nnan  with  Mr.  M^Leod^  corroborated  him  as  to 
the  inventories. 

The  declarations  of  the  pannel  were  then  read,  in  which 
he  stated,  that  he  never  bought  gunpowder,  except  about 
two  months  before,  when  he  purchased  two  small  casks 
from  Mr.  Young,  for  a  Mr.  Jamieson,  who  came  to  his 
shop  and  bought  several  articles,  among  which  were  a 
number  of  bottles  of  castor  oil — that  he  does  not  know 
who  this  Mr.  Jamieson  was,  but  supposed  he  came  from 
Ireland,  from  his  appearance,  and  the  manner  in  which  he 
spoke.  He  at  first  denied  having  left  the  party  in  For- 
rester's, except  once,  for  a  short  time  between  seven  and 
eight,  when  he  went  to  Mr.  Provan  s,  to  get  his  hair  cut. 
He  afterwards  admitted  having  gone  out  a  second  time ; 
but  did  not  recollect  where  he  went.  At  last  he  stated, 
that  on  passing  the  Tron  church  about  five  minutes  past 
nine,  he  thought  his  shop  might  not  be  shut,  but  found  it 
was,  and  went  to  Mrs.  Douglas  for  the  file,  to  open  it,  but 
did  not  succeed; — returned  the  file,  and  went  back  to  For- 
rester's, where  he  arrived  at  ten  minutes  past  nine ; — that 
his  reason  for  wishing  to  get  into  his  shop  was,  to  get 
two  bottles  of  soda  water  for  Forteous,  one  of  the  com- 
pany. 

Neil  Anderson  yxxi*  formerly  in  the  service  of  the  pannel,  (aged  13,) 
corroborated  Glass  and  Neil  Douglas  as  to  the  shutting  of  the  shop. 


BXCULPATORY  EVIDENCE. 


Mathbw  M'LucKiE,  (aged  14,  a  crown  witDess.)»OD  the  night  of 
the  fire,  I  saw  the  pannel's  shop  shut.     I  was  then  in  the  close  on  the 
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No.  24.   opposite  side  of  the  street^  leading  to  London  Street  Mrs.  Arthof,  wbea 

John     she  got  the  key,  went  straight  down  the  Gallowgate,  did  not  go  into  the 

March  16  Blackboy  Close.    I  saw  her  go  past  her  own  street,  towards  Dr.  Hat* 

1836.     terick's.    I  supposed  she  was  going  there.    I  went  home  to  Trongate 

"  Street, — had  to  come  back  past  the  pannel's  shop.    I  had  not  been  many 


^J}^^^    minutes  in,  when  the  police  came  to  our  house,  asking  if  Mr.  Arthur 

Raining,  was  there,  as  his  shop  was  on  fire.     My  mother  told  me  to  go  and  giro 

^^       Mrs.  Arthur  the  alarm,  as  she  understood  Mr.  Arthur  was  from  home* 

I  went  to  Dr.  Hatterick's  shop,  beyond  the  barracks.   I  found  her  there. 

She  gaye  the  key  to  Dr.  Hatterick,  who  gave  it  to  his  boy  Marshall,  and 

told  him  to  run  with  it,  which  he  did.    I  had  been  watching  the  shut* 

ting  of  the  shop,  because  I  wanted  to  know  whether  Mr.  Arthur  was 

'  at  home,  because  there  was  a  misunderstanding  between  his  wife  and 

my  mother.    I  was  in  the  close  about  twenty  minutesi  the  whole  time 

the  shop  was  shutting  and  no  one  passed  nor  repassedj  and  I  did  not 

see  the  pannel  there. 

Cross'examined  by  the  Solicitor-Obnbral.^— Mrs.  Arthur  is  my 
cousin.  I  do  not  know  a  boy  Duncan  Bell.  No  one  passed  through 
the  close.  There  is  another  entry  to  London  Street,  but  it  baa  baaii 
long  shut  up. 

By  the  Court, — ^I  followed  Mrs.  Arthur  so  &r,  to  see  if  she. went  to* 
wards  Mrs.  Hatterick's,  because  when  Mr.  Arthur  was  from  home^  she 
used  to  get  one  of  Mrs.  Hatterick's  maids  to  sleep  with  her.  My  mother 
end  aunt  were  anxious  to  know  whether  Mr.  Arthur  waa  at  home^ 

Maroarst  Alois  or  M*Luckib,  redding  in  Tramgatei  GkufgavK^*^ 
I  am  aunt  to  Mrs.  Arthur.  I  recollect  the  watchman  coming  to  my 
house  on  an  evening  of  October,  about  an  alarm  of  fire  in  Arthur's 
shop.  They  inquired  for  Arthur.  I  did  not  know  where  he  was, — 
told  them  I  thought  Mrs.  Arthur  was  at  Dr.  Hatterick's.  I  sent  my 
son  to  see  if  she  was  there.  There  had  been  a  mlsandeistanding  be** 
tween  me  and  Mrs.  Arthur  about  this  time.  I  had  sent  my  boy  to  see 
who  shut  the  shop.  When  Mr.  Arthur  was  from  home,  Mrs.  Arthar 
came  to  see  the  shop  shut ;  and  I  wanted  to  know  if  he  was  from  home, 
because  he  had  not  called  on  me  since  the  Monday  before^  and  I 
thought  he  might  have  taken  up  a  misunderstanding  too.  I  had  told 
my  son  to  follow  Mre»  Arthur  past  her  own  atreet,  because^  if  she  passedrit, 
I  would  know  that  she  was  going  to  Hatterick's,  to  get  one  of  Mrs.  HaiU 
terick's  maids  to  spend  the  night  with  her.  It  was  from  what  the  boy 
told  me  that  I  sent  the  policemen  to  Hatterick's  for  Mrs.  Arthur. 

John  Hatterick,  surgeon^  ChiUowgaJte^  Glasgow, — ^I  saw  the  pan- 
nel's  wife  on  the  evening  of  the  fire,  at  my  own  shop,  about  twenty*five 
minutes  past  nine.  I  was  engaged  when  she  came  in,  in  the  back  shop; 
when  I  came  out,  I  saw  her.  The  boy  M*Luckie  came  about  five  mi- 
nutes after,  and  gave  the  alarm  of  fire.  The  key  was  got  from  her,  and 
given  to  my  shop-boy  Marshall,  whom  I  sent  off  with  it.  I  told  him  to 
go  to  the  Clydesdale  Arms,  thinking  the  pannel  was  there,  as  i  had 
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heird  he  was  going  to  a  rapper.  Mre^  Arthur  wae  a  good  deal  agitat-  No,  24. 
ed ;  she  went  to  the  shop*  I  followed.  I  bad  seen  the  pannel  that  day  ^ithur 
between  two  and  three.    I  ha?e  known  the  pannel  about  three  years ;  March  16 

1836 

have  had  dealings  with  him ;  never  knew  any  thing  prejudicial  to  his 
character.  wuful 

RoBCRT  Marshall,  appreniiee  to  Me  md  Mm  HtMerMf  (aged  Fire-^ 
15,^«..eorroborated  his  master.  Not  finding  the  pannel  at  the  Clydes-  ^^^^' 
Me  Arms,  I  went  to  shop,  and  unlocked  thedoor.  There  wereabout  twenty 
people  around  the  place.  When  i  got  into  the  shop»  a  police  substitute, 
and  the  porter  were  with  me.  When  my  master  came,  he  told  me  to 
go  for  Mr.  Arthur  to  the  Cossack  Inn,  Milter's  Place ;  I  ran  there  as 
hmt  aa  f  oould ;  I  went  hi,  and  asked  the  master  of  tiie  house  if  such  a 
penKMi  was  there.  He  referM  me  to  the  waiter,  who  sent  out  the  pan- 
nel. There  wae  a  great  deal  of  cheering  in  the  room  at  that  time.  He 
came  out  laughhig.  I  told  him  his  shop  was  on  fire ;  he  then  ran  in  for 
his  hat,  and  came  with  me.  As  we  ran  up  the  street,  I  told  him  there 
was  powder  in  the  shop.  He  then  ran  very  quick  towards  the  shop. 
The  crowd  was  now  larger  than  at  first.  The  pannel  burst  through  the 
crowd,  and  into  the  shop.  At  this  time,  Mr.  Wataon  had  not  come 
in;  there  was  only  one  police  officer  there ;  Watson  came  in  about  ten 
minutes  afterwards.  The  pannel  ordered  Lis  porter  to  light  a  candle. 
He,  the  porter,  the  police  serjeant,  and  I  went  down  stairs.  The  pan- 
nel had  newly  come  up,  when  Mr.  Watson  came  in ;  Robinson,  the 
superintendent  of  fire*engines,  took  the  can^e  from  me  on  the  stair,  and 
put  it  out. 

John  Aitkin,  pnnier^  Nelson  Street^  (a  crown  witness). — ^I  joined 
a  party  at  the  Cossack  Tavern,  on  the  evening  of  the  29th.  I  remem- 
ber seeing  the  pannel  there.  I  was  desired  to  call  on  him  for  a  song ; 
he  dedlned)  and  whether  or  not  he  proposed  a  toast  instead,  I  do  not 
reeoUeot.  itwovld  foe  half  paat  nine  before  I  got  there.  I  saw  no  ap- 
pearance of  agitation  in  the  pannel.  I  remember  some  remark  about 
9oda  water  $  though  I  cannot  recollect  what  it  was.  The  pannel  was 
not  long  there  after  I  came,  but  I  cannot  be  positive  as  to  time. 

Orot'examnedby  Shaw  Stewart. — I  do  not  think  the  pannel  was 
in  the  room  when  I  joined  the  company. 

William  Caldbb,  Hm-pbUe  yforker^  in  ih$  emphymuUofMr.  Braumf 
goi^UBTf  GUugaui^-^l  was  sent  by  Mr.  Brown,  in  the  latter  end  of 
July,  to  make  some  alterations  in  the  gas  fittings  in  the  pannel's  shop. 
Three  days  after,  a  complaint  was  made  to  me  of  an  escape  of  gas  from 
that  place.  I  went  and  found  it  was  between  two  pillars,  on  the  east 
side  of  the  weet  window.  I  soldered  the  pipe;  in  so  doing,  I  used  a 
copper  bolt  about  four  pound  weigbti  some  solder,  and  a  little  rosin ; 
made  the  copper  bolt  hot,  but  not  quite  red,  sufficient  however, -to  fuse 
the  metal*  Thb  was  about  nine  at  night.  My  supply  of  rosin  had  been 
forgotten :  I  went  into  the  pannel's  back  shop,  and  got  it  When  I  was 
away,  my  iron  bolt  was  lying  on  the  stone  step  of  the  door.    On  my  ve» 
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No.  24.    turn,  I  found  that  the  bolt  had  scorched  the  paint  of  the  bottom  of  the 
John      cloor  a  little.     There  was  a  smell  of  paint  burned.    I  scarcely  could  say 
March  16  that  I  distinguished  the  smell  of  the  wood  burned. 
1836.         By  the  Court, — I  examined  the  door.     The  only  injury  done  was 
that  the  paint  was  blistered. 


f'ire-  «^OHN  M^Gek,  druggist  in  Dumbarton.-^!  am  one  of  the  voluntary 
Raiting,  trustees  of  the  pannel,  under  a  trust-settlement,  executed  by  him  early 
in  November.  I  have  known  him  from  childhood.  I  know  that  he 
was  doing  very  well  in  business.  I  always  considered  him  of  good 
character,  attentive  to  business,  and  I  know  he  gave  great  satisfaction 
during  his  apprenticeship. 

David  Boswell  Reid,  M.  D.,  Lecturer  on  Chemistry  in  Edinburgh. 
— I  examined  the  door  libelled  on  carefully.  It  is  injured  by  smoke 
and  fire.  My  opinion  was,  that  it  had  been  charred  and  affected  by 
the  heat.  But  I  doubted — indeed  I  would  not  be  inclined  to  say,  that 
it  was  actually  on  fire. 

Cross-examined  by  the  Solicitor-General. — A  considerable  portion 
of  the  bottom  of  the  door  is  charred,  in  respect  of  surface.  The  sub- 
stance of  the  wood  is,  therefore,  there  destroyed  by  the  action  of  fire 
applied  to  it.  The  wood,  as  it  existed  previously,  is  at  diat  place  de- 
stroyed. It  is  hot  the  same  substance  that  it  was,  previous  to  the  appli- 
cation of  the  fire. 

James    Pro  van,  hair-dresser^  37,   Trongate  Street. — The  pannel 

was  in  my  shop  the  night  of  the  alarm  of  fire  in  his  shop,  between 
twenty  minutes  before  eight,  and  eight. 

The  Solicitor-General,  for  the  prosecution,  argued 
that  the  guilt  of  the  pannel  was  established  by  legal  evi- 
dence.    The  shop  was,  no  doubt,  in  an  incredibly  short 
•  space  of  time,  put  in  a  state  preparatory  to  combustion ;  and 

the  plan  took  effect,  though  not  to  the  extent  which  was 
intended.  On  this  point  there  is  the  evidence  of  the  wit- 
nesses who  saw  the  shop  shut  up,  twenty  or  twenty-five 
minutes  before  the  conflagration  commenced,  and  that  of 
the  officers  of  police,  as  to  the  state  in  which  it  was  found. 
The  fire  was  evidently  caused  by  some  one  who  knew  the 
premises  well,  and  who  knew  also  the  value  of  the  time 
which  he  was  employing  in  this  way.  None  other  than 
the  pannel  had  a  sufficient  motive  for  the  deed.  He  had 
covered  the  premises  and  their  contents  with  an  insurance, 
of  more  than  twice  their  value.  He  is  proved  to  have 
purchased  gunpowder  shortly  before,  and  he  gives  no  sa- 
tisfactory account  of  the  disposal  of  it.     The  casks,  too, 
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found  in  the  shop  are  identified,  as  far  as  possible,  to  be  Na  24. 
the  same  as  those  purchased  by  him.  There  is  then  his  Arthur, 
absence  in  Kilmarnock,  during  which  he  either  contrived  ^?is!i  '^ 

lo3o. 

that  the  key  should  be  lost,  or  took  it  with  him.     A 

new  key  was  made,  but  the  old  key,  which  has  not  been   ^}^"^ 
found,  required  very  little  alteration  to  adapt  it  again  to  Raising, 
the  lock.     The  person  who  entered  the  shop  on  the  night 
libelled  must  have  had  a  key,  and  it  was  not  the  new  one, 
for  that  was  in  Mrs.  Arthur's  possession.      The  only 
question  is — ^was  the  pannel  that  person  ?      The   boy, 
Duncan  Bell,  saw  him  watching  near  the  premises  till 
the  door  was  shut.      The  two  Chalmers'  and  Parker  saw 
him  at  the  door,  making  a  motion  as  if  turning  a  key. 
At  that  very  time,  too,  he  comes  to  Mrs.  Douglas  for  the 
file;  and  although  there  is  no  direct  evidence  of  his  having 
been  in  the  shop,  there  is  proof  of  another  kind  ; — ^he  bor- 
rowed 4s.  from  Glass  in  the  afternoon, — the  whole  32s.  are 
taken  from  the  till;  which, — ^if  he  had  2s.  additional  of  his 
own,^would  make  just  the  S8s.,  which  were  found  on  his 
person  when  apprehended.     As  to  the  point,  whether  the 
plan  was  carried  fully  into  effect — if  the  conflagration  de- 
stroyed any  part  of  the  premises,  however  small,  the  capital 
crime  charged  was  committed.     The  two  first  witnesses 
establish  the  fact,  that  the  train  was  lighted  below  the 
door ;  and  there  is  proof  that  a  part  of  the  door  took  fire, 
and  was  actually  consumed.      This  is  suflicient  to  consti- 
tute the  crime  of  wilful  fire-raising,  and  to  raise  the  offence 
above  the  character  of  a  mere  attempt.     (Hume,  i.  pp. 
126,  127.     Carpsovius  Quaest.  No.  39,  p.  228.     Hale's 
Pleas  of  the  Crown,  Ed.  1778,  vol.  i.  p.  568,  §  3.     Rus- 
sell, chap.  42,  Ed.  1828,  vol.  ii.  p.  486.) 

McNeill,  for  the  pannel,  answered. — There  is  not 
evidence,  that  the  capital  crime  of  wilful  fire-raising  was 
committed  at  all.  It  is  true  that  that  crime  does  not  im- 
port consumption  of  the  subject.  But  a  part  of  the  tene- 
ment must  have  been  set  on  fire.  The  furniture  will  not 
do.  The  door  will.  On  about  the  20th  part  of  an  inch 
of  that  door,  hangs  the  life  of  the  pannel.     If  there  is  a 
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No.  94.  doubt  whether  the  eppeartmces  <m  the  door  were  cftmeft 

Arthur,  that  Dight,  or  whether  from  theae  appearances  it  is  to  be 

^fm^^  deduced,  that  the  door  was  on  fire,  the  capital  charge  jBailfi. 


— —  Dr«  Beid,  selected  from  the  crown  witnesses,  gives  an 
Ti!2^  (pinion  that  it  never  was  on  fire.  But  what  was  done  to 
^&1^'  the  door  on  the  day  libelled  ?  Ist  There  is  no  proof  that 
the  light  seen  was  under  the  west  leaf, — we  have  not  the 
east  leaf  here.  2d.  We  have  it  only  proved  that  the  door 
is  now,  as  it  was  on  7th  December, — five  weeks  after  the 
flame  was  raised.  Tlmre  is  bo  evidence  what  it  was  b^ 
fiire, — at  the  time,w^Nr  soon  after.  Evidence  was  gxren  of 
another  proceeding,  which  might  have  caused  this  scorch- 
ing, and  which  is  proved  to  relate  to  the  wert  leaf.  Or  it 
may  have  been  produced  by  some  previoos  occupation  of 
the  Aop^  of  winch  nothing  is  known. 

Butafter  the  capital  diarge  is  that  g£  the  attempt,  whieh 
is  charged  in  two  separate  forms.  Thefirst  of  these  must 
follow  the  fate  of  the  capital  diarge*  An  attempt  at 
wilful  fire-4raisittg  involves  necessarily  the  intention  to 
commit  that  crime.  If  there  was  no  intent  to  pcrpetnte 
the  capital  offi^ice,  there  was  no  attempt  An  intent  to 
burn  the  furniture,  in  order  to  recover  the  insurance,  is  not 
an  intent  to  commit  wilful  fire-raising. 

But  the  8d  charge  atill  remains,  which  is  neither  capi» 
tal,  nor  the  technical  daarge  of  attempt  to  commit  wilful 
firerraising, — was  this  committed?  There  is  certaiidy 
evidence  of  wicked  preparation  by  some  one  to  do  mischief 
within  the  shop,  which  would  have  endange^  the  pro- 
perty and  lives  of  others.  But  did  the  paai^el  do  this  ? 
He  was  not  at  the  shop  that  eipvning ;  be  wasabsait,  not 
on  a  feigned  cause,  but  at  a  party  in  another  part  of  the 
town.  He  was  out  twice  in  the  evening,  an4f  he  admits, 
once  actually  at  his  shop  docnr.  It  was  tl^en  that  the 
Chalmers*  and  Parker  saw  him ; — ^he  explains  too  what  he 
had  then  in  his  hand,  viz.  the  file.  It  is  said,  1st.  the  pre* 
parations  must  have  been  made  by  one  who  knew  the 
pr^nises,  Sd.  he  was  seen  in  the  close ;  and  then  there  is 
the  ingenious  theory,  by  which  the  pannd's  visit  to  Kil* 
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namock  k  comieeted  with  die  loss  of  the  key.  It  is  impos-  Na  94. 
«tble  that  the  train  could  be  laid  in  the  short  time  supposed,  ^^ur, 
Mr.  Watson,  indeed,  says,  that  the  whole  preparations  for  ^^^^ 

the  conflagration  could  not  oca^y  above  five  minutes 

But  his  memwy  is  very  defective,  for  he  soys  that  the   ^||^  ^ 
door  was  examined  a  few  days  after  tiie  fire,  while  it  is  R«n^f > 
fKoved  to  have  been  above  a  month  afterwards.     Then  as 
to  the  gunpowder,r--d»  panndadmits  inhisdedaration  the 
finrchaae  from  Mr.  Yoimg,  though  he  says,  by  mistake, 
diat  it  took  plaoe  two  months  before  the  day  libelled, 
instead  of  two  wedcs.      Bat  Glass,  and  the  other  persons 
in  the  diop  had  access  to  every  part  of  llie  premises,  and 
never  saw  any  powder  there,  during  the  interval.     There 
is  00  dcNibt  that  some  contradictions  occur  in  the  pannel's 
declarations,  and  that  his  recollection  on  some  points  is 
not  very  accurate.      But  tliis  is  only  what  was  to  be  ex«* 
pected,from  the  state  of  agitation  and  exdtement  in  which 
he  was.    As  to  the  money  found  upon  his  person, — a  sup- 
position of  two  shillings  is  necessary,  to  make  up  the  pro* 
dsesom  required.     But  Glass  is  not  positive,  as  to  the 
amoont  which  was  in  the  till.     Besides,  the  shop  was  left 
in  the  charge  of  the  two  officers  Rowan  and  Mackensiie, 
who  are  not  here.      There  is  therefore  no  proof  of  what 
became  of  the  money.      Over-*insurance  is  not  proved. 
IThe  difference  of  the  value  of  a  druggist's  goods  at  whole- 
sale, and  that  at  which  they  estimate  Aem,  is  very  great. 
But,  besides,  before  the  purchase  of  the  soda  machine,  the 
pannd's  insurance  was  L.  1000.   And  goods  were  ordered, 
and  in  the  course  of  coming  at  the  time.     So  that  the 
value  of  his  stock  varied  continually.      He  was  in  a 
tiiriving  budness,  and  had  no  object  to  commit  the  crime. 
Nor  is  his  demeanour  that  of  a  guilty  man.   He  comes  out 
of  the  party  laughing, — ^is  informed  of  the  fire, — goes  direct- 
ly to  the  spot, — ^makes  the  remarks  which  are  most  natural 
in  such  a  situation, — says  he  had  no  gunpowder  in  the  shop, 
and  that  it  must  have  been  brought  there  by  the  incen- 
diary.    There  is  no  proof  that  a  gallon  of  the  turpentine, 
which  had  been  in  the  shop,  was  gone.  And  as  to  the  argu- 
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No.  24.  ment  drawn  from  .the  evidence  of  BeU, — it  is  contradicted 
Arthur,  by  M^Luddc,  who  was  in  the  close  at  the  time,  and  did 
^1^/^  not  see  the  pannel.     It  is  evident,  therefore,  that  Bell  must 


— — —  be  mistaken,  as  to  the  night  on  which  he  saw  him  there. 
w«fui       rpYie  Lord  Justice-Clerk  charged  the  Jury.    If  on 
^&1"^'  consideration  of  the  whole  evidence,  it  appears  that  a  por- 
tion, however  minute,  of  the  substance  of  the  door  was  ac- 
tually consumed  and  burned  by  the  fire  raised  within  the 
premises,  the  crime  of  wilful  .fire-raising  was  committed. 
But  if  it  is  not  proved  that  any  part  of  the  door  took  fire, 
a  capital  conviction  cannot  follow.     And  if  there  is  any 
doubt  upon  this  point,  the  pannel  is  entitled  to  the  benefit 
of  it.     Then  as  to  the  question,  whether  he  is  proved  to 
have  been  the  author  of  the  crime, — there  is  the  evidence  of 
his  purchase  of  the  exact  quantity  of  gunpowder  which 
Mr.  Watson  thinks  had  been  used,  and  the  discovery,  in 
the  shop,  of  the  lid  of  a  barrel  bearing  Mr.  Young's  name ; 
— the  fact  of  the  pannel  being  seen  in  the  close  opposite,  at 
the  time  of  the  shop  being  locked  up,  and  in  the  neigh- 
bouring street ; — the  proof  that  he  left  the  company  with 
whom  he  was  dining  for  some  time  ; — and  the  evidence  of 
Mrs.  Douglas,  corroborated  by  his  own   admission,  of 
having  got  the  file  from  her.     If  the  evidence  is  believed, 
there  can  be  no  hesitation  in  point  of  law,  that  if  the  ca- 
pital offence  was  not  perpetrated,  the  charge  of  attempt 
to  commit  wilful  fire-raising  is  established. 

The  Jury  unanimously  found  the  pannel  guilty  of  the 
attempt  to  commit  wilful  fire-raising,  as  libelled  in  the 
second  charge. 

In  respect  of  which  verdict  of  Assize,  he  was  sentenced 
to  be  transported  beyond  seas,  for  the  whole  period  of  his 
natural  life. 
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March  16 
Present,  *®^ 


Lords  Gillies,  Mbadowbank,  Mackenzie. 


His  Majesty's  Advocate. — Shaw  Stewart, — Handyside. 


AOAINST 


Thomas  Breckinridge. — Swintan*. 

Culpable  Homicide. — A  pannel  convicted  of  the  Culpable  Homicide 
of  his  Mother. — Sentence,  Transportation  for  life. 

Thomas  Breckinridge  was  charged  with  Culpable  No.  26. 
Homicide^  in  so  far  as,  on  the  26th  of  Januaiy  1836,  Breckin. 
within  the  house  situated  in  Duncan  Street,  Druinraond    "****• 


Place,  in  or  near  Edinburgh,  then  occupied  by  James  Cuipabia 
Aitkin,  gentleman's  servant,  he  did  wickedly  and  feloni-  ^^'^^^- 
ously  attack  and  assault  Jean  Kay  or  Breckinridge,  his 
mother,  and  did  struggle  with  her,  and  did  seize  her  with 
his  arms  round  her  breast,  or  upper  part  of  her  body,  and 
did  forcibly  squeeze  or  compress  her  person,  and  did  frac- 
ture nine,  or  thereby,  of  her  ribs,  in  consequence  of  which 
she  languished  and  died,  on  or  about  the  28th  day  of  Janu- 
ary 1836,  and  was  thus  culpably  killed  by  the  said 
Thomas  Breckinridge. 

The  paunel  pleaded  not  guilty. 


evidence  for  the  prosecution. 

t 

Agnes  Liddlk,  or  Aitkin,  tpife  of  James  Aiikin,  residing  in  Duncan 
Street. — The  deceased  Mrs.  Breckinridge  was  my  grandmother ;  the 
pannel  is  her  son,  with  whom  she  resided.  She  was  84  years  of  age.  On 
the  day  libelled,  she  came  to  my  house  between  twelve  and  one  o'clock ; 
did  not  complain  of  any  thing.  She  had  walked  the  whole  way,  and 
was  very  thankful  to  get  to  my  house.  She  did  not  complain  of  the 
pannel.    Said  he  did  not  know  that  she  had  left  his  house,  but  that  she 
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No.  26.    had  left  word  with  the  nei^boursy  that  ahe  had  done  ao.    The  pannel 
BradS^  came  to  my  house  at  half  past  eight  o'clock  that  eyeniog»  and  asked  for 
ridge,     hb  mother.    I  said  **  she  is  here,"  upon  which  he  went  forward  to  her, 
^iraa.^*  and  said,  "come  away,  what  has  brought  you  here?**     My  grand- 
^^^^^^__^  mother  asked  me  not  to  let  her  away,  npon  which  I  left  the  room  to  get 
Culpable  some  person^  as  there  was  no  man  in  at  the  time.    When  I  came  back, 
Uomidda.  my  grandmother  was  hanging  in  her  son^s  arms,  one  of  his  hands  being 
placed  on  each  of  her  sides.    She  was  screaming  all  the  time,  and  pull- 
ing hersdf  away.    Mrs.  Carnegie,  one  of  the  neighboors,  locked  the 
door,  to  prevent  the  pannel  from  taking  her  away.   A  boy  had  come  in 
the  forenoon,  asking  for  Mrs.  Breckinridge ;  which  made  us  know  that 
the  pannel  would  be  there,  to  take  her  away  by  force.    While  the  pan- 
nel was  pulling  her  towards  the  door,  I  took  hold  of  her  by  the  dothes, 
to  pull  her  back.    He  dragged  her  to  the  door,  but  Inglis  and  Tod 
came  in,  and  he  then  let  her  go.    After  that,  he  went  forward  to  a  chair 
at  the  back  of  the  door,  on  which  she  was  sitting,  and  asked  if  she  would 
go  now.    She  said  no — upon  which  he  turned  and  said  to  his  wife, 
**  Come  away  then,  and  let  her  stay  here  for  ever."    They  went  away, 
and  we  locked  tiM  door.    After  they  wtte  gcMie,  my  gfandmother  ap- 
peared nrach  agitated;  and  when  she  held  herself  up^  «he  screamed,  and 
asked  me  to  loose  her  gown,  and  see  if  her  breast  was  not  hurt.    She 
screamed  when  I  rubbed  her  breast.    We  put  her  to  bed,  during  which 
she  continued  complatning.    She  could  not  get  lain  down,  without  pain. 
On  the  Wednesday,  she  got  up  Ibr  some  time— ^was  much  worse  at 
night,  and  died  on  tbe  Thursday  evening,  at  ten  mmutes  past  six.    Ske 
always  said  that  the  patfBel  had  hurt  her.    At  one  time,  when  afieoted 
in  her  bowels,  and  the  pun  being  thus  increased,  she  said,  "  I  daresay 
he  has  torn  my  very  puddings:**    I  suppose  she  had  a  pension,  but  I 
know  nothing  about  it 

Cross-examined  by  SwiiIton,  fir  ^  /Nmne/.— The  pannel  came 
alone  to  my  house.  Hb  wife,  and  son,  and  another  boy,  Ibllowed  soob 
afterwards.  That  boy  was  the  same  who  had  come  in  the  forenoon. 
I  knew  of  no  reason  which  the  pannel  had,  for  taking  away  his  mother. 
His  wife  offered  to  get  a  coach  for  her  to  go  in.  This  was  after  she 
was  hurt.  I  thought  at  the  tiitie,  that  no  serious  injury  could  have  fol- 
lowed, from  the  panneFs  treatment  of  her.  When  I  took  hold  of  her 
clothes,  to  prevent  the  pannel  ft'om  taking  her  away,  he  said  to  me  very 
kindly,  '<  take  care  of  yourself,  and  do  not  get  yourself  hurt.''  I  was 
in  the  femily  way  at  the  time.  My  grandmother  had  complained  of  a 
pain  in  her  breast  that  forenoon.  Her  leg  was  hurt  at  Ambton  about 
twelve  months  ago. 

By  the  Cbitrt— When  she  came  to  my  house  that  day,  she  said  she 
was  not  comfortable,  but  did  not  state  as  a  reason  for  her  being  so,  that 
tbe  pannel  ill-used  her.  I  understood  from  what  she  said,  that  she  was 
ill-used.  She  begged  I  would  not  let  her  away.  She  said  that  he  had 
never  struck  her,  but  that  he  had  shaken  her.    She  did  not  ask  for  drink. 
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her  oomplaiiilsg  naeh ;  except  that  she  was  an  infirm  old  womao.    It  Bra^n!. 
was  Biore  tbMi  ever  I  e:^peeted  to  see^  that  she  skould  be  able  to  walk     ridve, 
the  wbole  way  to  my  boose.  ^18M.** 

MABGAaKT  Thompson,  or  M'Killop»  remdinffin  Duneam  Streei,^^  ___^ 
E  was  f a  Mra.  Aitkia's  house,  on  the  day  libelladt  when  the  pannel  CulpftUe 
eane  there,  wanting  lo  get  his  mother  away.  She  said  she  could  not  Homidds. 
go.  He  repliedi  **  If  you  were  able  to  come  here,  you  are  able  lo  go 
**  back ;"  and,  upon  her  still  revising,  he  took  her  by  the  breast,  with 
both  bis  bands  to  her  person,  and  dragged  her  to  the  back  of  the  door,  to 
take  her  away*  She  sereamed  Fiolently,  both  from  pain,  and  from  desire 
to  resist — and  cried.  No  1  no  2  He  did  not  hold  her  long.  Mrs*  Ailkin, 
her  sister,  and  myself,  ware  the  only  persons  present.  When  Inglis 
came  in,  he  said,  '<  i^et  her  alone.**  The  pannei  replied,  «  No-*4he  is 
By  proper^,  and  I  will  have  her."  Inglis  aaid,  <'  I  will  put  you  to  the 
**  door,  if  you  do  not  let  her  alone ;  she  is  not  your  wife^  but  your  mo- 
^  ther ;  you  can  command  your  wife,  but  not  your  [mother.*'  Tod 
aaid,  ^  Ptit  her  in  the  chair,  for  she  is  fainting."  She  appeared  much 
exhausted,  and  complained  much  of  pain  in  her  breast.  The  paaaers 
wife  came  in,  and  said  that  if  she  could  not  walk,  they  would  get  a 
<soach  lor  her.  The  pannei  gave  no  reason  for  his  anxiety  to  get  her 
to  go  home  with  him.  When  he  was  holding  her  in  his  arms,  Mrs. 
Ailkin  seised, her  behind,  and  pulled  the  other  wi^.  She  took  bold  of 
ber  by  the  clothes  only, — not  by  the  person.  When  she  sat  down«  she 
said,  '*  He  has  done  for  me  now.'*  She  was  very  much  hurt,  i  do 
not  know  if  the  pannei  saw  it    He  did  not  appear  sorry. 

Crost-examined  by  Swinton. — We  did  not  discover  that  she  was 
serioasly  hurt,  till  after  the  pannei  and  his  wife  went  away.  The  de- 
ceased had  a  stoop  in  her  walkings  and  was  also  bent  to  one  side. 

WiLLlAX  iKGLiSf^/SuAer,  residing  in  Cumberiand  Sir§eU^When  I 
went  into  Mrs.  Aitkin*s  house,  on  the  day  libelled,  I  found  Mrs.  Bi«ck- 
inridge  sitting  on  a  chair  near  the  door.  The  pannei  was  in  the  house, 
speaking  loudly,  and  angry  like.  He  was  accusing  his  mother,  for  com- 
ing away  and  leaving  his  house.  I  do  not  remember  that  he  used  any 
oaths.  He  s^oed  her  either  by  the  breast,  or  by  the  hands.  I  said,  I 
would  take  him  by  ^be  neck,  and  put  him  out  of  the  house.  He  replied, 
<<  There  will  be  cuffing  going,  if  you  do  that."  He  then  quitted  his 
mother,  and,  after  a  good  deal  of  talk  and  <*  flyting,**  he  left  the  house, 
i  followed  him  out,  and  having  seen  him  away,  I  returned ;  found  Mt8« 
B»ecfcmridge  sorely  exhausted.  I  remained  there  till  she  died ;  she 
saki  on  her  death-bed,  that  she  thought  her  son  had  hurt  her.  She 
also  said«  that  he  had  not  struck  her,  but  had  crushed  her  aU*  When 
I  went  into  the  house,  the  pannd  did  not  appear  sorry.  They  were 
speaking  among  themselves. 
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No.  26.        Robert  Crristison,  M.  D,,  Professor  of  Materia  Medica  in  ike  Vni* 

'Thomai  ffersity  of  Edinburgh,;-^!  examined  tbe  body  of  Mrs.  Breckinridge,  along 

ridge,  *  ^v>^b  ^I'B*  Dymock  and  Weir,  and  signed  the  Report  libelled  on.     It 

1(1  arch  18  stated  that  six  ribs  on  the  left  side,  from  the  third  to  the  eighth  inclusive. 

1836  o  » 

. '     and  also  three  ribs  on  the  right  side,  viz.  the  fourth,  fifth  and  sixth,  were 

Culpable  ^'flctured.  There  were  marks  of  inflammation  of  the  lining  membrane 
tiomidde.  of  the  chest,  on  the  left  side,  in  its  incipient  or  early  stage;  and  no  other 
particular  sign  of  disease,  in  the  bead,  chest,  or  belly,  except  a  consider- 
able lateral  distortion  of  the  spine,  in  the  upper  region  of  the  back,  which 
was  obviously  of  very  long  standing,  and  likewise  the  disease  of  the  lungs 
named  emphysema^  which  was  general,  but  not  in  an  advanced  state  of 
progress.  The  fractures  were  evidently  occasioned  during  life,  and, 
In  all  probability,  by  compression  of  the  chest.  The  inflammation  con- 
sequent upon  them  was  the  cause  of  death. 

Cross-examined  by  Swinton. — The  ribs  were  smaller  than  usual,  and 
softer  and  more  brittle  than  is  generally  the  case,  even  in  aged  persons. 
There  was,  to  a  certain  degree,  a  softening,  which  was  the  cause  of  their 
easy  frangibility. 

By  ike  Court. — Considerable  force  must  have  been  used,  in  order  to 
fracture  nine  ribs,  and  one  of  them  twice. 

Archibald  Dymock,  M*  D,  concurred  in  the  Report  libelled  on. 

Cross-examined  by  Swinton. — The  distortion  of  the  spine  referred 
to  in  the  Report,  would  cause  less  power  of  resistance  in  the  muscles, 
and  consequently  make  the  ribs  more  frangible.  The  curvature  pro- 
ceeded from  inherent  weakness  in  the  bones. 


The  panners  declaration  was  then  read,  in  which  he 
stated,  that  his  mother  had  resided  with  him  since  the 
month  of  May  last;  that  he  had  always  treated  her  kindly, 
and  there  was  never  any  quarrel  between  them,  except  ,"  '' 

when  she  took  a  dram,  to  which  she  was  a  little  addicted ;  7  ' 

that  on  the  morning  of  the  day  libelled,  she  had  been  sick,  >.,^j  | 

and  had  vomited  from  the  effects  of  previous  intoxication ;  -\va 

that  on  his  coming  home  to  dinner,  at  three  o'clock,  he 
found  she  had  left  his  house,  and  on  inquiry  he  discovered 
that  she  had  gone  to  the  house  of  her  granddaughter,  Mrs. 
Aitkin.  That  he  went  there  in  the  evening,  for  the  pur- 
pose of  getting  his  mother  away ;  that  he  was  a  little 
angry  with  her  when  he  went  in,  and  asked  her  in  an 
angry  tone,  why  she  had  gone  away,  and  if  she  would  re- 
turn, which  she  refused  to  do.    That  he  then  laid  hold  of 


I 
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her  under  both  arms  from  behind;  with  a  view  of  forcing  No.  25. 
her  out  of  the  house,  and  at  the  same  time  he  told  her,  BredSiT. 
that  if  she  was  not  able  to  walk,  he  would  get  a  coach  for  M^reh*i« 
her ;  that  upon  this  his  mother  screamed  loudly,  and  said     ^^^ 
she  would  not  go,  and  that  then  Mrs.  Aitkin,  her  sister^  ^^j  .  j^ 
and  another  woman,  laid  hold  of  his  mother  by  the  arms,  Homiddt. 
and  tried  to  xtnloosen  his  hands,  and  to  keep  his  mother 
from  him ;  that  his  mother,  once  or  twice  in  the  course  of 
this  struggle^  desired  her  granddaughter  not  to.  let  her 
away  with  him;  that  after  the  struggle  she   was  put 
down  on  a  chair,  and  did  not  seem  to  be  much  exhausted ; 
that  he  did  not  return  to  Aitkin's  house  till  the  evening  of 
the  Thursday  following,  when  he  heard  that  his  mother 
was  dead  ;  that  the  object  of  his  visit  was  to  procure  the 
body  for  interment,  which  was  refused,  and  he  presented 
a  petition  to  the  magistrates  for  a  warrant  to  have  the 
body  delivered  to  him ;  that  the  reason  of  his  mother's 
leaving  bis  house  was  to  go  and  see  the  Aitkins,  and  he 
was  averse  to  this. 


EXCULPATORY  BVIDBNCB. 

John  Watt,  printer, — On  the  forenoon  of  the  day  libelled,  I  met  the 
paonel's  wife,  very  much  agitated,  in  consequence  of  Mrs.  Breckinridge 
having  left  their  house,  without  any  cause.  We  went  to  the  police- 
office  to  search  for  her,  after  which  I  went  to  Mrs.  Aitkin's,  and  found 
that  she  was  there.  I  accompanied  the  pannel  there  in  the  evening. 
He  asked  his  mother  to  come  away,  which  the  people  in  the  house 
would  not  permit  her  to  do.  Before  the  pannel  took  hold  of  the  de- 
ceased, they  objected  to  her  going  with  him.  When  the  pannel  took 
hold  of  her,  and  raised  her  in  his  arms,  she  cried, — not  as  if  she  was  hurt, 
but  as  if  uDwilling  to  go.  He  did  not  use  her  violently.  She  was  al* 
ways  particularly  well  treated  by  her  son.  I  bad  daily  and  hourly  op- 
portunities of  seeing  them  together.     She  was  never  erect  in  her  gait. 

Mrs.  Black,  residing  in  Leilh  Wynd. — I  am  a  neighbour  of  the  pan- 
nel's,  and  used  to  see  the  deceased  very  frequently.  She  was  uniformly 
well  treated.  The  pannel  was  an  affectionate  son  to  her.  She  was 
very  much  addicted  to  spirits.  She  often  asked  me  for  them,  and  tried 
to  persuade  me  to  buy  drink  for  her.     The  pannel  objected  to  her  gel- 
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No.  S&   ting  drfiik.    He  it  a  remafkably  sober  raae.    I  know  of  ber  baviiig 
TfaaoDM  beeo  twice  put  to  bed  druok.    Her  body  was  quite  fraiU    Sbe  oftes 
ridge,     complained  of  pain  iu  her  breast.    She  yomited  her  breakfast  or  the 
March  18  morning  of  the  day  libelled* 

Mrs.  M'Culloch,  reMtng  in  Leiih  Wynd. — I  am  a  neighbovr  of 
Culpable  ***®  paonel's.     The  deceased  Mrs.  Breokkiridge  walked  with  «  stoop.*: 
Uomicide.  She  was  T^7  frail  in  her  person,  and  her  mind  a  little  inkbceife  froB» 
age.    She  was  rei^arkably  well  treated  by  the  pannel* 

Albxanobr  Russell,  coach-btdlder^  JBdinburghf  gave  the  pannel 
the  highest  possible  character  for  sobriety,  industry,  and  general  good 
bebavioar.  He  was  of  a  very  quiet  peaceable  demeanoury  and  an  ex"' 
cdlent  workman.  He  was  many  years  in  out  eiiipkignneiit.  i>nfio|^ 
that  time  his  mother  resided  at  Arnistoo,  and  he  was  in  the  habit  of 
walking  out  there  occasionally,  to  visit  her.  He  used  to  borrow  froo^ 
his  fellow- workman  small  sums  of  money  to  give  to  her. 

Georgb  Simpsok,  coach-buiidery  Edinburgh, — Corroborated  the 
preceding  witness  in  the  fullest  manner,  as  to  the  sobriety*  industryi 
and  general  g9pd  character  of  the  panasL  He  is  now  ift*  biji  aenrjoe., 
Mr«  Bussdl  and  I  are  the  cautioners  in  bis  bail  bpnd. 

John  Dobib,  gmWu — I  have  known  the  pannel  intimately  for  thirteen 
years.  I  once  lodged  with  him  for  eighteen  mouths.  He  is  a  feding, 
good4iearted  man,  net  at  ait  quarrelsome^  and  quite  sober.  I  have 
heard  the  deceased  complain,  that  on  one  occasioo,  BKzabelh  Liddl% 
Mrs.  Aitkin's  sifter,  had  defrauded  her  of  part  of  a  small  pension 
which  she  enjoyed,  and  that  she  was  in  consequence  dependent  for 
some  time  on  the  kindness  of  the  pannel,  and  the  charity  of  t^  neigh« 
hours.  The  pannel  was  always  very  kind  to  her,  and  seemed  much  in- 
terested in  her  health. 


S  wiNTON,  for  the  pannel,  stated — that  he  was  prepared 
to  corroborate  the  evidence  as  to  the  good  character  of 
the  pannel,  and  his  peaceable  demeanour  and  dispositicm, 
by  the  testimony  of  four  other  witnesses.  But  the  Court 
intimated  an  opinion,  that  the  evidence  led  on  this  point 
was  suffident. 

Shaw  Stewart,  for  the  prosecution,  argued, — ^that  a 
case  of  culpable  homicide  was  clearly  established. 

SwiNTON,  for  the  pannel,  answered. — The  whole  cir- 
cumstances detailed  in  the  evidence  acquit  the  pannel  of 
the  very  serious  charge  contained  in  the  indictment. 
They  also  agree  exactly  with  the  statements  in  his  declara* 
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tioiL        And  while  they  fully  justify  his  desire  that  the   No.  25. 
whole  £Eicta  of  the  case  should  be  detailed  before  a  jury,  BrMki^ 
it  is  doubtful,  at  least,  whether  they  amount  to  more  than  Mmris 
a  case  of  casual  homicide.       The  pannel  was  alarmed  and     ^^^' 
agitated  at  his  mother  having  left  his  house.      He  had  cnipaUe 
mscm  to  fear,  that  the  cause  of  her  dcrfng  so,  was  a  desire  ^*"^^^^ 
to  gratify  that  love  of  drink,  which  he  had  Always  endea- 
voured to  restrain,  and  which,  to  a  woman  of  her  advan* 
eed  age,  must  necessarily  be  fatal.     His  alarm  waa  not 
diminished,  when,  he  found  tiiat  she  had  gUne  among  reia^ 
tions,  whom  she  had  never  before  been  in  the  habit  of 
visiting,  and  who,  he  believed, — (whether  justly  or  no, 
matters  not  to  the  argument,) — to  have  once  defrauded  her 
of  her  small  pension.      Any  degree  of  violence  which  he 
may  have  used^  to  accomplish  her  return  to  his  house,  can^ 
not  be  justified,  but  it  is  in  some  measure  excusable,  from 
the  absence  of  all  culpable  intention  on  his  part,  and  the 
focts  of  her  mental  imbecility,  and  of  his  being  her  natural 
guardian.    But  the  extent  of  violence  used  was  very  small. 
To  one  €i  the  by-standers  it  was  not  apparent  aC  Bit 
And  none  of  them  anticipated  from  it  any  serious  conse* 
quences.    Its  results  were  unfortunately  fatal.    But  this 
18  to  be  attributed  to  the  interned  disease  of  the  bones^  gI 
which  the  pannel  was  wholly  ignorant;   and  but  for 
which,  the  treatment  which  the  deceased  received  could 
not  have  caused  any  serious  injury. 

LoED  GiLLiss  charged  the  Jury,  who  returned  a  ver- 
dict, unanimously  finding  the  pannel  guilty,  but  strongly 
recommending  him  to  the  leniency  of  the  Court 

Lord  Meadowbank. — This  is  as  extraoidinary  a 
ease  as  I  ever  saw.  Had  the  pannel  pleaded  guilty,  we 
dK>ttld  have  given  him  the  benefit  of  a  lenient  interpreta* 
tioa  of  the  charge,  as  contained  in  the  indictment.  But 
unhappily  the  case  is  now  before  us,  upon  evidence  of 
the  fairest  kind.  And  if  I  feel  any  surprise  in  the  whole 
case,  it  is  tiiat  this  charge  came  before  us  in  so  mitigated 
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No.  26.  a  form.  The  facts  are  short  and  simple.  The  mother  of 
:Breckiii.  the  panuel,  a  woman  of  eighty-four  years  of  age,  and  of 
Marches  feeble  framei  leaves  her  son's  house, — and  certainly  not 
1836.  without  being  in  possession  of  considerable  faculties. 
Culpable  From  whatever  cause,  both  she,  and  her  grand-daughter, , 
Hoiuidde.  apprehend  that  strong  measures  will  be  used  to  re- 
claim her.  That  apprehension  is  proved  not  to  be 
groundless.  The  pannel  enters  the  house ;  without  en- 
treaty, and  with  some,  degree  of  veliemence,  (which  in- 
duces those  present  to  send  for  assistance,)  he  lays  violent 
hold  of  her.  Had  the  violence  which  he  used  been  doubt- 
ful, one  witness  might  have  been  balanced  against  aui- 
other.  But  the  medical  evidence  proves  the  violence  to 
have  been  considerable.  The  bones  are  indeed  said  to 
have  been  soft  and  brittle.  But  such  is  only  a  natiural 
and  necessary  result  of  old  age,  and  violence  towards  a 
person  of  that  age  is  doubly  reprehensible. .  The  weak  are 
entitled  to  protection  against  the  degree  of  violence  which 
will  injure  them.  The  deceased  was  exposed  to  such 
violence,  as  caused  that  complicated  fracture,  which  -pro- 
duced death.  And  the  violence  was  used  in  the  prosecu- 
tion of  an  unlawful  purpose,  and  towards  an  infirm  wo* 
man.  The  jury  have  recommended  the  pannel  to  the 
clemency  of  the  Court.  I  wish  that  they  had  stated  the 
grounds  upon  which  this  recommendation  proceeds.  If 
it  was  on  a  consideration  of  the  previous  good  character 
of  the  pannel, — ^we  are  nut  entitled  to  take  that  into  ac- 
count. If  it  arose  from  any  doubts  of  the  sufficiency  of 
the  evidence, — the  pannel  ought  to  have  been  acquitted. 
If,  however,  there  are  any  sufficient  grounds  for  a  mitiga- 
tion of  the  sentence,  there  is  another  quarter  to  which  an 
application  to  that  effect  may  be  made.  But  our  duty  is  to 
administer  the  law  as  it  stands,  and  I  cannot,  in  this  case, 
propose  a  less  severe  sentence,  than  that  of  transportation 
for  life. 

Lord  Mackenzie. — ^The  charge  is  one  of  culpable 
homicide,  of  a  very  high  nature.     The  pannel  had  no 
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right  to  compel  his  mother  to  leave  her  grand-daughter's  No.  25. 
house ;  and,  independently  of  the  illegality  of  the   act,  bi!^" 
he  says  in  his  declaration,   that   he  was    moved    with  M^roh^'ia 
anger  ;    and   his  whole  conduct  corresponds  with    this     ^^^- 
slatement.      The  crime  was  one  against  nature   itself.  "^^J""j[J^ 
And  therefore,  however  painful,  especially  after  the  re-  Homicide. 
commendation  of  the  Jury,  I  feel  myself  compelled  to 
concur  in  the  punishment  proposed. 

Lord  Gillies. — With  great  pain  and  reluctance,  I 
am  compelled  also  to  concur.  The  Jury  cannot,  by  any 
recommendation  of  theirs,  relieve  us  from  the  necessity 
of  doing  that,  to  which  if  I  hesitated  to  agree,  I  should 
consider  that  I  was  wanting  in  my  duty  to  my  king,  my 
country,  and  my  God. 

In  respect  of  the  foregoing  verdict  of  Assize,  the  pannel 
was  sentenced  to  be  transported  beyond  seas,  for  the  whole 
period  of  his  natural  life. 


His  Majesty's  Advocate. — ^0/.  Gen,  Cuninghame, — Shaw 

Stewart, 

AGAINST 

David  Bruce. — Horn, 

Witness. — Father's  option  to  give  Evidence. — A  Father  has 
an  option  to  decline  giving  evidence  against  his  child. 

David  Bruce  was  charged  with  Theft,  more  especially  No.  26. 
when  committed  by  a  person  who  has  been  previously  con-    Bruce, 
victed  of  Theft :  In  so  far  as,  on  the  1st  of  February  ^^jJaV^ 
1836,  within  the  house  situated  in  Gilmore's  Close,  Grass- 


market,  Edinburgh,  occupied  by  David   Bruce,  Senior,  '^**®^^'  *^' 
Shoemaker,  he  did  wickedly  and  feloniously  steal,  and 
theftuously  take  away  eight  pairs  or  thereby  of  men's 

M 
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No.  20.  shoes,  three  pairs  or  therebyof  men's  half  boots,  the  property, 

i£ml    or  in  the  lawful  possession  of  the  said  David  Bruce,  Senior. 

^^iSe.^^      The  pannel  pleaded   not  guilty.      The  first  witness 

called  was  David  Bruce,  Senior,  the  owner  of  the  stolen 


Theft,  &c.  property,  and  the  father  of  the  pannel. 

Horn,  for  the  pannel,  required  that  the  witness 
should  be  informed  of  his  option  to  decline  giving  evidence 
against  his  son. 

The  Court  concurred,  and  the  witness  having  been  in- 
formed of  his  option,  declined  to  give  evidence.^ 

The  Solicitor-General  gave  up  the  charge  against 
the  pannel,  and  the  Jury,  under  the  direction  of  the  Court, 
returned  a  verdict  of  "  not  guilty." 

In  respect  of  which  verdict  of  Assize,  the  pannel  was 
assoilzied  simpliciter^  and  dismissed  from  the  bar. 


Mareh  21  Present, 

1836. 

Lords  Gillies,  Moncreiff,  Mbdvyn. 

His  Majesty's  Advocate. — SoL  Gen.  Cuninghame. — Shato 

Stewart 

AGAINST 

Robert  Sutherland. — Hall  Maxwell. 

Breach  of  Trust. — The  appropriation  by  a  Bookbinder  of  books 
left  with  bim  to  be  bound,  is  Breach  of  Trust 

No.  27.  Robert  Sutherland  was  charged  with  three  acts  of 
s^wiwid  Theft,  and  three  acts  of  Breach  of  Trust  and  Embezzle- 

ment.     The  latter  crime  was  charged  as  committed  by 

^Tnw^°^his  having,    on  three   several  occasions,  wickedly    and 

^  See  Alison,  Vol.  ii.  p.  467,  where  this  point  is  stated  not  to  have 
been  at  that  time  fully  decided. 
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feloniously,  Rnd  in  breach  of  the  trust  reposed  in  him,  ^^  ^• 
embezzled,  and  appropriated  to  his  own  uses  and  purposes  sucberi&ndi 
certain  books,  which  had  been  delivered  to  him,  for  the  ^i836.^^ 


Rmehof 


purpose  of  being  bound.^ 

The  pannel  pleaded  guilty  of  the  three  last  acts,  as  ^r^u 
libelled. 

In  respect  of  which  judicial  confession,  he  was  sentenced 
to  be  imprisoned  in  the  Bridewell  of  Edinburgh,  and  kept 
to  hard  labour,  for  the  period  of  twelve  calendar  months. 


Present,  Marth  26 

1888. 

Lords  Gillies,  Mackenzie,  Medwyn. 
His  Majesty's  Advocate. — Sol.  Gen,  Cuninghame. — Handyside. 

AOAINST 

John  Spbirs,  William  Branks,  and  Robert  Aitkek. — McNeill. 

Moncreiffm 

Indictment«-~Objegtion  of  insufficient  specification  of 
Time  and  Place.— 1.  In  an  Indictment  charging  a  specific  crime — 
and  then  adding  a  particular  description  of  that  crime,  it  is  not 
competent  for  the  Prosecutor  to  strike  out  the  one,  and  retain  the  other. 

S.  Informations  ordered,  on  an  objection,  that  there  was  no  sufficient 
specification  of  the  time  and  place  of  committing  the  ofience. 

John  Speirs,  fanner  at  Riggend,  William  Branks,  farmer  no.  38. 
at  Auldshields,   and  Robert  Aitken,  Change-keeper  at  si^h^'lind 
Riggend,  all  in  the  parish  of  New  Monkland,  and  county  ^diepi. 
of  Lanark,  were  charged  with  Perjury,  more  particularly  p^^j^^ 
the  knowingly,  wilfully  and  feloniously  taking  and  swear-     ^^ 
ing  a  false  oath,  or  affidavit,  before  a  magistrate,  for  the 
purpose  of  fraudulently  and  feloniously  obtaining,  or  assist- 
ing to  obtain,  any  premium  given  for  the  extension  and 
improvement  of  the  produce  of  the  country;   as  also 

*  Although  no  objection  was  stated  to  the  relevancy  of  the  indict- 
ment, the  question,  whether  these  charges  fell  under  the  description  of 
Theft,  or  of  Breach  of  Trust,  was  maturely  considered.  The  decision  of 
the  Court  is  in  accordance  with  the  opinion  of  Mr.  Alison,  Vol.  i.  p.  359. 
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No.  28.  Falsehood,   Fraud,  and  Wilful.  Imposition,  es- 

John 

Spein  and  pecially  when  committed  by  means  of  false  certificates, 
Marches  Rud  oaths  OF  affidavits : 

1836. 


p  .  In  so  far  as.  the  Board  of  Commissioners  and  Trustees  for  Fisheries, 
&C.  Manufactures,  and  Improvements  in  Scotland,  having,  with  the  view 
of  promoting  the  cultivation  of  flax  and  hemp,  for  crops  and  years  1832 
and  1833,  issued  advertisements,  offering  in  premiums  the  sum  of 
L.2000  sterling  for  each  of  these  crops  and  years  respectively,  at  a  rate 
not  exceeding  one  shilling  per  stone,  for  every  stone  avoirdupois  weight 
of  flax  and  hemp  produced  in  each  year  respectively,  clean  skutched  and 
fit  for  the  heckle,  and  with  certain  other  restrictions  and  qualifications 
therein  specially  mentioned ;  and  it  being  necessary,  in  the  terms  of  the 
advertisements,  for  every  person  or  persons  claiming  or  entitled  to 
claim  a  premium,  to  make  intimation  in  a  prescribed  form  of  the  num- 
ber of  pecks  of  seed  sown  by  him  or  them,  and  thereafter  to  take  or 
swear  an  oath  or  afiidavit,  specifying  the  number  of  pecks  sown,  and 
the  produce  in  stones  avoirdupois  weight,  besides  other  particulars, 
agreeably  to  a  form  set  forth  in  the  said  advertisements :  as  also,  to 
produce  annexed  to  the  oath  or  affidavit,  a  certificate,  under  the  hand  of 
the  master  or  manager  of  the  mill  or  mills  where  the  flax  had  been 
skutched,  as  to  the  quantity  of  the  flax,  and  other  particulars  set  forth  in 
the  said  advertisements,  and  bearing  that  the  said  master  or  manager 
will  make  oath  to  the  truth  of  his  certificate,  if  called  upon  ;  (1.)  the 
said  John  Speirs  and  William  Branks  did,  both  and  each,  or  one  or 
other  of  them,  on  the  29th  of  May  1832,  at  Rochsoles,  in  the  parish  of 
New  Monkland,  and  shire  of  Lanark,  or  at  some  other  time  and  place 
to  the  prosecutor  unknown,  falsely,  fraudulently,  and  feloniously,  in  order 
to  obtain  a  share  of  the  said  premium  for  crop  1832,  to  which  they  were 
not  entitled,  or  at  least  a  greater  share,  and  a  higher  premium  than  they 
were  entitled  to,  make  and  subscribe  an  intimation,  in  the  form  pre- 
scribed by  the  said  advertisements,  of  their  having  sown,  in  the  year 
1832,  the  quantity  of  280  pecks  of  lintseed,  on  the  fiirm  of  Rochsoles, 
possessed  by  them,  situated  as  aforesaid,  although  the  quantity  sown  by 
them  was  not  so  large  by  a  great  deal,  and  did  not  exceed  160  pecks 
or  thereby ;  and  which  intimation,  signed  by  them  respectively,  and 
dated  as  aforesaid,  they,  or  one  or  other  of  them,  delivered,  on  or 
about  the  date  thereof,  and  in  the  parish  of  New  Monkland  aforesaid, 
or  at  some  other  time  and  place  to  the  prosecutor  unknown,  to  Alex- 
ander Murray,  farmer  and  land-measurer  at  Woodhead,  in  the  said 
parish,  to  be  conveyed  or  transmitted  to  the  said  Board,  and  which  he 
did  accordingly,  and  the  same  was  received  by  the  said  Board:  and  the 
said  John  Speirs  and  William  Branks  having,  sometime  before  the  flax 
so  sown  was  pulled,  entered  into  an  agreement  with  the  said  Robert 
Aitken,  whereby  the  said  John  Speirs  and  William  Branks  sold  or  trans- 
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ferred  to  the  said  Robert  Aitken  the  greater  portion  of  the  crop,  the    No.  28. 
prodace  of  the  lintseed  sown  by  the  said  John  Speirs  and  William  gp^j^^^ 
Bnmks  as  aforesaid,  on  the  said  farm  of  Rochsoles,  and  agreed  that  the    Others, 
said  Robert  Aitken  should  receive  a  share,  corresponding  to  his  pur-      i^^^ 
chase,  of  whatever  premium  should,  in  consequence  of  the  foresaid  inti-  __ 


mation  and  subsequent  affidavit  and  certificate,  to  be  made  as  required  Perjary, 
by  the  said  advertisements,  be  obtained  from  the  said  Board  of  Trustees  ^^ 
for  said  crop  1832 ;  and  the  whole  flax  of  that  crop,  with  the  exception 
of  a  small  portion  consisting  of  thirty- two  stones  or  thereby,  which  was 
skutched  at  the  mill  of  John  Shaw  at  Muirhead,  having  been  skutched 
at  the  mill  of  Caldercrooks,  situated  in  the  parish  of  New  Monkland, 
and  shire  of  Lanark,  occupied  and  possessed  by  the  said  Robert  Aitken, 
after  the  skutching  thereof  was  finished,  the  said  John  Speirs  and  Wil- 
liam Branks  did  go  before  James  Thomson,  Esq.,  then  one  of  the  magis- 
trates of  Airdrie,  and  did,  before  him  at  Airdrie,  on  the  12th  of  Novem- 
ber 1833,  solemnly  swear,  and  make  and  subscribe  an  oath  or  affidavit 
in  the  following  or  sinular  terms : — 

AFFIDAVIT. 

Peckf  sown  two  hundred  and  eighiy  in  1832. 

PrtMluoein  Stonas  Avoirdapms  wmght  we  Thmuand  tinree  hundred  ^  Surty-fcur  tlonet 
Farm  of  Moehsoles 
Parish  of  New  Monkland 
Shire  of  Lanark 

We  John  Speinand  WUUam  Brankt^  Roeheolee  do 

solemnly  swear,  as  we  shall  answer  to  Ood,  that  the  above  is  a  true  accoant  of  the 
Pecks  sown,  and  FLuc  produced,  clean  skutched,  and  fit  for  the  Hackle ;  and  that 
the  crop  was  sown  for  our  behoof, 

John  Speirs. 

William  Brankt, 
Sworn  before  me,  one  of  hie  Majeety**  | 

BaiUee  at  Airdtie        >  James  Thomeony  Bailie. 

this  \2ih  day  of  Novr.  1833.  ^ 

Which  affidavit  or  oath  thus  sworn,  made,  and  subscribed,  or  the  subr 
scription  thereto  acknowledged  by  them  in  presence  of  the  said  James 
Thomson,  and  then  subscribed  by  him  in  their  presence,  the  said  John 
Speirs  and  William  Branks  well  knew  to  contain  an  explicit  and  wilful 
affirmation  of  a  plain  and  direct  falsehood ;  in  as  much  as  there  were 
not  so  many  pecks  sown,  and  a  much  smaller  weight  of  flax  produced 
and  skutched  than  1364  stones,  as  therein  stated,  and  this  they  well 
knew  to  be  the  case ;  and,  time  last  mentioned,  and  at  Ardrie,  or  at 
some  other  place  to  the  prosecutor  unknown,  the  said  Robert  Aitken 
did  falsely,  fraudulently,  and  feloniously,  in  the  form  prescribed  by  the 
said  advertisements,  make  and  subscribe,  along  with  the  said  John 
Shaw,  a  certificate  bearing  that  he,  as  master  or  manager  of  the  flaz- 
mill  at  Caldercrooks,  certified  from  the  book  kept  in  the  mill,  that,  of 
the  said  quantity  of  1364  stones  of  flax,  the  produce  of  the  said  farm 
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No.  28.  of  Rochsoles,  sown  by  the  said  John  Speirs  and  William  Branks,  he 
S  *?n  wd  ^^^  ^^^  Robert  Aitken  had  skutched  the  quantity  of  1332  stones  avoir-r 
Others,  dupois  weighty  and  that  he  was  willing  to  make  oath  to  the  truth  of 
^V^L^  this,  if  called  upon ;  which  certificate  the  said  Robert  Aitken  well 
knew  to  contain,  so  far  as  he  was  concerned,  an  ezf^icitand  wilful 
Perjury,  Statement  of  a  plain  and  direct  falsehood ;  in  as  much  as  there  was  a 
&c  much  smaller  quantity  of  the  produce  of  the  said  &rm  than  1882  stones 
skutched  by  him,  and  this  he  well  knew  to  be  the  case ;  and,  time  and 
place  last  mentioned,  the  said  John  Speirs  and  William  Branks,  with  the 
assent  and  concurrence  of  the  said  Robert  Aitken,  did  fraudulently  and 
feloniously  deliver  into  the  hands  of  the  said  Alexander  Murray,  the  said 
false  affidavit  and  certificate,  to  be  transmitted  by  him  to  the  said  Board 
of  Commissioners  and  Trustees,  or  their  secretary,  and  which  he  did  ac- 
cordingly, thereby  claiming  the  premium  for  the  quantity  of  flax  spe- 
cified in  the  said  affidavit  and  certificate,  and  the  said  &Ise  affidavit 
and  certificate  were  received  by  the  said  Board ;  and  all  this  the  said 
John  Speirs,  William  Branks,  and  Robert  Aitken,  respectively  did,  for 
the  felonious  purpose  of  cozening  and  imposing  upon  the  said  Board  or 
their  secretary,  and  of  obtaining  a  sum  of  money  in  name  of  premium, 
to  no  part,  or  at.  least  to  a  much  smaller  part  of  which  they  were  en* 
titled,  under  the  advertisements  of  the  said  Board  of  Trustees ;  and 
thereafter,  the  said  Board,  or  their  secretary,  thus  cozened  and  imposed 
upon,  having  intimated,  by  letter  dated  2dd  December  1838,  to  the 
said  John  Speirs  and  William  Branks,  that  in  terms  of  their  affidavit, 
&c.  they  were  entitled  to  a  premium  of  L.  68,  4s.  for  flax  raised,  crop 
1832,  being  at  the  rate  of  one  shilling  per  stone  of  skutched  flax,  which 
would,  on  their  receipt,  be  paid  to  them  through  the  medium  of  any 
bank,  the  said  John  Speirs  and.  William  Branks  did  subscribe  a  re- 
ceipt, dated  Rochsoles,  SOth  Decern.  1833,  for  said  sum ;  and  having 
forthwith  delivered  the  said  receipt,  at  Rochsoles  aforesaid,  or  at  some 
other  place  to  the  prosecutor  unknown,  to  the  said  Alexander  Murray, 
or  to  James  Hendry,  overseer  at  Rochsoles,  for  the  purpose  of  being 
transmitted  and  presented  in  their  name,  for  payment,  to  the  said  Board 
of  Trustees,  or  their  secretary,  through  the  medium  of  the  branch  of  the 
National  Bank  of  Scotland  at  Airdrie,  the  said  receipt  was,  by  both  or 
one  or  other  of  them,  presented  on  or  about  the  date  it  bears,  along  with 
the  said  letter,  to  Alexander  Galloway,  agent  for  the  said  National  Bank 
at  Airdrie,  and  the  amount  thereof  immediately  advanced  by  him,  or 
John  Sommerville,  his  clerk,  to  one  or  other  of  them,  the  said  Alexan- 
der Murray  and  James  Hendry,  in  behalf  of  the  said  John  Speirs  and 
William  Branks ;  and  the  said  premium  so  advanced  and  received  was 
afterwards  paid  or  accounted  for  by  the  said  Alexander  Murray  and 
James  Hendry,  or  one  or  other  of  them,  to  the  said  John  Speirs,  Wil- 
liam Branks,  and  Robert  Aitken,  for  their  respective  interests  therein, 
as  arranged  among  themselves,  and  a  share  thereof  accordingly  .receiv- 
ed by  each  of  them ;  and  the  said  receipt  being  transmitted  to  Edin- 
burgh to  the  National  Bank  there,  and  presented  at  the  office  of  the 
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•aid  Board  of  Trustees  to  their  secretary  or  accountaot,  in  name  and  on    No.  28. 
account  of  the  said  John  Speirs  and  William  Branks,  an  order  for  pay-  ^  ''.^'^'^-^ 
ment  thereof  was  made»  and  the  amount  thereafter  paid,  by  the  cashier    othen, 
to  the  said  Board>  on  or  about  the  second  day  of  January  1834,  on  ^'^''^^h  8d 
their  account,  to  the  person  so  presenting  it,  and  the  amount  credited  ^_^ 
to  the  said  John  Speirs  and  William  Branks,  or  one  or  other  of  them,   Perjnry 
in  the  books  of  the  said  bank,  or  of  their  said  agent  at  Airdrie,  in  pay-       &c. 
ment  of  the  amount  thereof  advanced  as  aforesaid ;  and  the  said  John 
Speirs,  William  Branks,  and  Robert  Aitken  did  thus,  all  and  each,  or 
one  or  other  of  them,  wilfully  impose  upon,  cheat,  and  defraud  the  said 
Board  of  Trustees,  or  their  secretary,  or  accountant,  or  cashier :  (2.) 
AS  ALSOf  the  said  John  Speirs  did,  on  the  24th  of  May  1883,  at 
Ridgend,  in  the  parish  of  New  Monkland,  and  shire  of  Lanark,  or  at 
some  other  time  and  place  to  the  prosecutor  unknown,  wisely,  fraudu- 
lently, and  feloniously,  in  order  to  obtain  a  share  of  the  said  premium 
lor  crop  1833,  to  which  he  was  not  entitled,  or  at  least  a  greater  share 
and  a  higher  premium  than  he  was  entitled  to,  make  and  subscribe  an 
intimation,  in  the  form  prescribed  by  the  said  advertisements,  of  hb 
having  sown  in  the  year  1833,  the  quantity  of  eighty-nine  pecks  of 
lintseed,  on  the  farm  of  Ridgend  possessed  by  him,  situated  as  afore- 
said, although  the  quantity  sown  by  him  was  not  so  large,  and  did  not 
exceed  sixty  pecks  or  thereby ;  and  which  intimation,  signed  by  him, 
and  dated  as  aforesaid,  he  delivered  on  or  about  the  date  thereof,  and 
in  the  parish  of  New  Monkland  aforesaid,  or  some  other  time  and 
place  to  the  prosecutor  unknown,  to  the  said  Alexander  Murray,  to  be 
conveyed  or  transmitted  to  the  said  Board,  and  which  he  did  accord- 
ingly, and  the  same  was  received  by  the  said  Board ;  and  the  whole 
flax  of  the  crop  so  sown  having  been  skutched  at  the  said  mill  of  Cal- 
dercrooks,  occupied  and  possessed  by  the  said  Robert  Aitken,  after  the 
skutching  thereof  was  finished,  tbe  said  John  Speirs  did  go  before 
James  Thomson,  Esquire,  one  of  the  magistrates  of  Airdrie,  and  did, 
before  him  at  Airdrie,  on  the  18th  of  November  1834,  solemnly  swear 
and  make  oath  or  affidavit,  in  the  following  or  similar  terms  :«— 

AFFIDAVIT. 

Pecks  sown  Eighty^me  >n  1833 

Produce  in  Stones  Avoirdupois  weight  Eight  hundred  ^  forty -f cur  Stones  Eight  lb. 
Farm  of  Ridgend 
Parish  of  New  Monkland 
Shire  of  Lanark 

1  John  Spein,  Farmer  Ridgend  do 

solemnly  swear,  as  I  shall  answer  to  God,  That  the  above  is  a  true  account  of  the 
Pecks  sown,  and  Flax  produced,  clean  skutched,  and  ftt  for  the  Hackle ;  and  that 
the  Crop  was  sown  for  my  behoof, 

John  Speirs. 

Sworn  before  me,  one  of  the  BaUies        > 

of  Airdrie^  \- James  Thomson,  Bailie. 


this  18^  day  of  Novr.  1834. 


i 
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No.  28.    Which  affidavit  or  oath  thus  sworn,  made,  and  subscribed,  or  his  sob- 

John     g|>ription  thereto  acknowledged  in  presence  of  the  said  James  Thomson, 

Othen,   and  then  subscribed  by  him  in  his  presence,  the  said  John  Speirs  well 

March  25  j^q^^  to  contain  an  explicit  and  wilful  affirmation  of  a  plain  and  direct 

falsehood,  inasmuch  as  there  were  not  so  many  pecks  sown,  and  a  much 

Perjury    smaller  weight  of  flax  produced  and  skutched  than  844  stones  eight 
^^'      pounds,  as  therein  stated,  and  this  he  well  knew  to  be  the  case;  and, 
time  last  mentioned,  and  at  Airdrie  aforesaid,  or  at  some  other  place  to 
the  prosecutor  unknown,  the  said  Robert  Aitken  did  fabely,  fraudulently, 
and  feloniously  make  and  subscribe  a  certificate,  in  the  form  prescribed 
in  the  said  advertisements,  bearing  that  he,  as  master  or  manager  of 
the  flax-mill  at  Caldercrooks  aforesaid,  certified,  from  the  book  kept  in 
the  mill,  that  he  had  skutched  the  said  quantity  of  844  stones  eight 
pounds  avoirdupois  weight  of  flax,  the  produce  of  the  said  farm  of  Ridg* 
end,  sown  by  the  said  John  Speirs,  and  that  he  the  add  Robert  Aitken 
was  willing  to  make  oath  to  the  truth  of  this  if  called  upon  ;  which  cer- 
tificate the  said  Robert  Aitken  well  knew  to  contain  an  explicit  and 
wilful  statement  of  a  plain  and  direct  fidsehood,  inasmuch  as  there  was 
a  much  smaller  quantity  of  the  produce  of  the  said  farm»skutched  by  him, 
and  this  he  well  knew  to  be  the  case ;  and,  time  and  place  last  men- 
tioned, the  said  John  Speirs,  with  the  assent  and  concurrence  of  the 
said  Robert  Aitken,  did  fraudulently  and  feloniously  deliver  into  the 
hands  of  the  said  Alexander  Murray,  the  said  false  affidavit  and  certifi- 
cate, to  be  transmitted  by  him  to  the  said  Board  of  Commissioners  and 
Trustees,  or  their  secretary,  and  which  he  did  accordingly,  thereby 
claiming  the  premium  for  the  quantity  of  flax  specified  in  the  sud  affi- 
davit and  certificate,  and  the  said  false  affidavit  and  certificate  were  re^ 
ceived  by  the  said  Board ;  and  the  said  Board  having,  in  the  month  of 
December  1834,  by  a  letter  from  George  Thomson,  their  principal  clerk 
or  assistant-secretary,  intimated  to  the  said  Robert  Aitken,  that  the  crop 
of  flax  certified  by  him  for  the  said  John  Speirs,  so  greatly  exceeded  an 
average  produce,  that  the  Trustees  were  led  to  think  there  might  be  a 
mistake  in  his,  the  said  Robert  Aitken's  certificate,  and  required  him,  in 
terms  of  their  printed  advertisements,  to  make  oath  before  a  justice  of 
the  peace  as  to  the  precise  number  of  stones  avoirdupois  weight  which  he 
actually  skutched  and  entered  in  his  mill-book,  or,  if  there  had  been  any 
mistake  in  the  quantity  certified,  then  that  he  should  make  oath  to  the 
correct  quantity,  whatever  it  was — he  the  said  Robert  Aitken  did  go 
before  James  Tennent,  Esq,  then  one  of  his  Majesty's  justices  of  the 
peace  for  the  shire  of  Lanark,  and  did,  before  him  at  Bredinhill,  within 
the  said  shire,  on  the  15th  of  December  1834,  solemnly  swear  and 
make  and  subscribe  an  oath  or  affidavit  in  the  following  or  similar 
terms : 
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AFFIDAVIT  BY  THE  LINTMILLER,  OR  MANAGER,  ^^  28. 

Crop  1833.  e  ^-^^^  a 

^  Spein  and 

^  ly  the  manager  of  the  Lint-mill  of  Caldercrooks,  do  hereby  solemnly  swear,  as    Others, 
**  1  shall  answer  to  Ood,  that  there  was  skatched  at  said  lint-mill,  for  John  Speirs,  March  25 
**  farmer  at  Ridgend,  eight  hundred  and  forty. four  stones  of  flax,  avoirdupois      ^^^ 
*'  weight,  the  produce  of  eighty-nine  pecks  of  seed,  stated  by  him  to  have  been         ^ 
*■  sown  on  the  farm  of  Ridgend,  crop  1833 ;  and  that  the  above  quantity  of  flax  is    ^^^^^^ 
**  entered  in  John  Speirs'  name  in  the  mill -book  ;  and  I  likewise  swear,  that  the 
*'  whole  quantity  was  dean  skutch'd,  and  fit  for  the  heckle ;  and  that  no  part  of 
*'  the  refuse  or  tow  was  left  in  it  intentionally  at  least. 

ROBE&T  AlTKSV. 

*'  5tPom  Uffifre  am,  <m€  of  hit  Mmje9iy*B^ 

*'  Justices  of  Peace  for  the  Shire  q/"  i    ,  „ 

«  Lanark,  at  BredinhiU,  the  \6th        C  •'^'•*"  T.iiiie»t,  J.  P. 

<«  ifay  qf  December  1834.*'  ) 

Which  affidavit  or  oath  thus  sworo,  made,  and  subscribed,  or  his  sub«* 
scription  thereto  acknowledged  in  presence  of  the  said  James 
Tennent,  and  then  subscribed  by  him  in  his  presence,  the  said  Robert 
Aitken  well  knew  to  contain  an  explicit  and  wilful  affirmation  of 
a  plain  and  direct  falsehood;  inasmuch  as  there  were  not  so  many 
stones  of  flax,  avoirdupois  weight,  skutched  by  the  said  Robert 
Aitken  at  the  said  lint- mill,  for  the  said  John  Speirs,  the  produce  of  seed 
sown  on  the  farm  of  Ridgend,  crop  1833,  as  is  therein  stated,  and  this 
he  well  knew  to  be  the  case  :  and  he  the  said  Robert  Aitken  thereafter, 
on  or  about  the  date  of  said  false  oath  or  affidavit,  delivered  the  same, 
at  Brediuhill  aforesaid,  or  at  some  other  time  or  place  to  the  prosecutor 
unknown,  into  the  hand  of  the  said  Alexander  Murray,  to  be  transmitted 
by  him  to  the  said  Board,  or  to  the  said  George  Thomson,  and  which 
be  did  accordingly,  and  the  same  was  received  by  the  said  Board,  or 
the  said  George  Thomson  ;  and  all  this  the  said  John  Speirs  and  Robert 
Aitken  respectively  did  for  the  felonious  purpose  of  cozening  and  im- 
posing upon  the  said  Board,  or  their  secretary,  or  principal  clerk,  or  as- 
sistant secretary,  and  obtaining,  or  assisting  to  obtain,  a  sum  of  money 
in  name  of  premium,  to  no  part,  or  at  least  to  a  much  smaller  part  of 
which  the  said  John  Speirs  was  entitled,  under  the  advertbements  of 
said  Board  of  Trustees. 

The  SoLiciTOR-6£N£RAL  proposed  to  strike  out  of  the 
major  proposition  of  the  Indictment,  the  words  **  Perjury 
more  particularly." 

MoNCREiFF,  forthe  pannels,  argued — that  thealteration 
proposed  was  not  competent.  The  libel,  as  it  stood,  con- 
tained two  distinct  charges,  one  of  perjur}%  the  other  of 
fraud.  The  words  in  the  first  charge,  which  the  Pro- 
secutor proposes  to  leave,  were  descriptive  of  the  species 
of  perjury  which  the  crown  oflFered  to  prove ;  and  it  was 
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No.  S8.  against  this  crime,  so  specified,  that  the  pannels  were  pre- 

Spdrs  uid  pared  to  defend  themselves.     It  is,  therefore,  quite  incom- 

ToU^fib  petent  for  the  prosecutor  to  introduce  a  new  charge,  not 

^^^'    contained  in  the  libel,  as  it  was  served.     If  this  alteration 

p^^  changes  the  species  of  crime  libelled,  it  is  not  competent ; 
^'  if  it  does  not  change  it,  there  must  have  been  three  charges 
in  the  indictment  originally,  although  the  prosecutor  only 
concludes  against  the  pannels,  as  to  two.  But  the  words 
proposed  to  be  left  do  not,  of  themselves,  amount  to  an 
indictable  offence.  They  do  not  infer  perjury,  because 
the  oath  was  not  taken  in  a  judicial  proceeding.  The 
law  takes  cognizance  of  a  false  oath,  only  as  it  interferes 
with  the  course  of  justice,  not  on  the  ground  of  its  moral 
delinquency.  A  false  oath,  therefore,  of  itself,  is  not  in- 
dictable, unless  it  be  used  in  some  felonious  or  fraudulent 
way.  If  used,  it  would  simply  amount  to  fraud.  But  it 
is  not  libelled  to  have  been  used.  The  felonious  intent 
alone  is  asserted,  and  it  is  not  said  that  an  attempt  was 
made,  to  apply  it  to  the  fraudulent  purpose.  .  As  to  the 
second  charge,  the  principal  objection  to  the  libel  is,  that 
the  time  and  place  of  the  crime  are  not  clearly  set  forth.  It 
is  not  said,  at  what  time  the  aflSdavit  was  transmitted  to 
the  Board,  nor  when  or  where  it  was  received.  The  place 
where  the  Board  sits,  is  not  mentioned  from  beginning  to 
end  of  the  indictment.  In  the  other  act,  the  crime  was 
not  completed. 

The  Solicitor-General  and  Handyside,  for 
the  prosecution,  answered. — The  first  charge,  as  it  original- 
ly stood,  was  Perjury,  with  a  description  of  the  particular 
kind  of  that  crime  charged.  It  has  never  been  decided, 
that  the  taking  of  a  false  affidavit  before  a  magistrate  is 
not  perjury.  And,  therefore,  it  was  right  to  libel  it 
as  such;  especially  as  there  is  an  exactly  similar  case 
on  record.^  The  charge  of  perjury,  however,  has  been 
struck  out,  and  this  is  a  power,  which  the  public  prosecu- 


1  The  case  alluded  to  was  that  of  Alexander  RoUo,  Perth,  Autumn 
1805;  where  the  fraud  was  of  the  same  nature,  and  committed  against 
the  same  Board.  The  indictment  was  signed  by  George  Ross,  A.D. 
The  pannel  was  fugitated. 
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tor  has  a  right  to  exercise.      He  cannot  make  the  offence  no.  28^ 
charged  greater  than  it  is  in  the  indictment ;  but  he  may  sp^^flLi 
restrict  it.     (Alison  2.  p.  866.)      It  may  be  true,  th^t  in  ,S^^*^^^ 
perjury,  it  is  the  corruption  of  judicial  proceedings,  and     1836. 
not  the  moral  guilt,  that  is  considered.     But  the  wilful  p  .^ 
and  felonious  taking  of  a  false  oath  before  a  magistrate,      A<^ 
for  a  fraudulent  and  felonious  purpose,  is  a  crime,  which 
the  law  is  not  so  imperfect,  as  not  to  reach.      As  to  the 
second  objection,  it  is  true,  that  it  is  not  stated  where  the 
Board  of  Trustees  site,  nor  on  what  day  the  false  certificates 
were  received  by  them.     Nor  is  Murray  described  as  the 
servant  of  the  Board.     But  he  was  the  channel  through 
whom  the  false  affidavite  were  transmitted.    And  as  the 
crime  was  not  his,  it  does  not  matter  when  this  was  done. 
As  far  as  the  pannels  are  concerned,  the  offence  was  com- 
pleted by  their  delivery  to  Murray;   and   the  date  of 
this  delivery  is  distinctly  set  forth.     There  is  then  the 
statement  of  the  Board,  that  they  would  pay — ^the  subscrip- 
tion of  the  receipts — ^the  delivery  to  Hendrie — and  the 
payment  of  the  money,  in  regard  to  which  again,  the  time 
and  place  are  both  specified. 

M'Neill,  for  the  pannels,  replied, — (1.)  Great  liberties 
have  of  late  years  been  taken,  in  the  way  of  striking 
words  out  of  indictmente.  But  in  no  case  was  so 
great  a  change  ever  permitted,  as  that  of  summoning  a 
pannel  to  answer  to  a  crime  having  a  distinct  nomenjuriSf 
such  as  pequry,  followed  by  a  specification  of  the  parti- 
cular kind  of  perjury  charged, — viz.  taking  false  affidavite, 
and  then  proposing  to  strike  out  the  one,  and  retain  the 
other.  (2.)  The  delivery  of  the  affidavite  to  Murray  is  of 
no  consequence, — he  being  the  servant  of  the  pannels,  and 
not  the  agent  of  the  Board.  There  is  no  statement  when 
or  where  the  Board  was  cozened.  And  we  are  ignorant 
whether  the  fraud  is  charged  as  having  been  committed  in 
Edinburgh, — ^at  Airdrie, — or  where  the  Board  of  Trustees 

sits — ^wherever  that  is. 

Lord  Mackenzie.— 43n  the  first  point,  I  am  pretty 

clearly  of  opiiuon,  that  the  objection  is  good.     This  in- 
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No.  28.  dictment  charges  the  pannels  with  the  generic  crime  of 
Spein  and  perjury,  and  with  a  more  particular  instance  of  that  crime. 
ii?«wh26  ^^^^  being  its  meaning,  if  it  is  once  found  that  the 
1836.  matter  in  the  minor  proposition  does  not  amount  to  per- 
Perjury  J^^Y*  there  is  no  relevant  charge.  No  crime  can  be  set 
**^  forth  in  that  part  of  the  indictment,  which  is  not  an  in- 
stance of  perjury.  Then,  what  would  be  the  effect  of 
striking  out  the  words  proposed  ?  I  never  knew  a  change 
permitted  to  be  made  in  an  indictment,  so  as  to  place  the 
prosecutor  in  a  better  situation  than  he  was  before.  But 
if  the  charge  was  irrelevant  when  complete,  the  object  of 
striking  out  the  words  proposed,  is  to  change  it  into  a 
different  charge — ^not  perjury.  I  do  not  so  much  object 
to  the  striking  out  in  itself,  as  to  the  effect  contended  for, 
viz.  the  placing  a  different  meaning  on  the  words  which 
remain.  At  the  same  time,  I  do  not  wish  to  be  under- 
stood, as  subscribing  to  the  doctrine,  that  perjury  can  only 
be  committed  in  a  judicial  oath,  or  in  the  making  of  an 
affidavit,  the  making  of  which  falsely  is  prescribed  by  sta- 
tute to  be  perjury.  The  objection  as  to  the  want  of 
specification,  in  regard  to  the  time  and  place  of  commit- 
ting the  offence,  is  attended  with  greater  difficulty.  This 
is  a  complex  transaction;  but  what  forms  the  salient 
point, — the  principal  fact  in  the  completion  of  the 
fraud  ?  Is  it  not  the^  delivery  of  the  false  document  to 
the  Board  of  Trustees?  And  it  is  there  that  both 
time  and  place  are  omitted.  The  delivery  to  Mur- 
ray, indeed,  is  sufficiently  specified.  But  he  was  the 
agent  of  the  pannels.  They  might  have  recalled  the  do- 
cument, before  he  had  delivered  it  to  the  Board.  Would 
the  crime  then  have  been  completed  ?  The  uttering  by 
him  is  the  true  completion.  The  most  common  way  in 
which  the  crime  of  forgery  is  committed,  is  for  the  actual 
forger  or  utterer  to  get  another  person  to  act  as  the  hand. 
Would  it  do  in  an  indictment  for  that  crime,  to  charge  A 
with  having  delivered  the  forged  document  to  B  to  pass, 
but  not  to  say  when  B  passed  it.  Even  as  to  the  place, 
I  have  some  difficulty  in  holding,  that  the  notoriety  of  the 
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place  where  the  Board  of  Trustees  sits,  is  sufficient.     But  No.  28. 
as  to  the  time,  there  could  be  no  difficulty  in  specifying  it  siiJ?™  «d 
distinctly.     On  this  second  objection,  I  mean  only  to  state  j^'^ t"^ 
the  doubts  which  I  entertain ;  and  as  I  should  wish  to     i^s^- 
have  it  deliberately  argued,  I  propose  that  we  should  order  p^  .^^ 
informations.  &c 

Lord  Medwyn. — On  the  first  point  I  shall  merely 
observe,  that  a  practice  has  lately  crept  in,  of  occasionally 
altering  an  indictment,  after,  the  pannel  is  at  the  bar.  To 
this  practice  I  do  not  object,  when  the  proposed  alteration 
is  in  favour  of  the  pannel.  But  I  demur  to  the  power 
of  the  public  prosecutor  to  alter  the  charge  at  all,  without 
permission  of  the  Court.  And  when  the  alteration  is  obr 
jected  to  by  the  pannel,  the  Court  will  not  allow  it  to  be 
made.  In  the  present  instance,  the  change  proposed  would 
make  the  charge  a  different  one,  from  what  it  was,  as  the 
indictment  originally  stood.  This,  therefore,  is  a  privi- 
lege which  the  public  prosecutor  does  not  possess,  and 
which  the  Court  will  not  allow  him  to  exercise.  As 
to  the  second  objection,  I  take  it  for  granted — for  it 
is  not  otherwise  stated — that  Murray  was  merely  the 
hand  of  the  pannels.  The  offence  therefore  was  not  com- 
pleted by  delivery  to  him,  any  more  than  the  crime  of 
forgery  is  completed  without  uttering.  And  there  is  no 
statement,  either  of  the  time,  or  of  the  place,  where  Mur- 
ray delivered  the  false  documents  to  the  Board  of  Trus- 
tees. Had  the  charge  been  merely  one  of  attempt,  both 
must  have  been  specified.  But,  since  the  imposition  has 
actually  been  completed — the  Board  deceived — and  the 
money  paid,  I  have  some  hesitation  in  holding  that,  if 
the  time  and  place  are  sufficiently  libelled,  in  regard  to 
the  receipt  of  the  money,  any  further  specification  is  ne- 
cessary, as  to  the  delivery  by  Murray  to  the  Board.  In  a 
complex  crime  like  this,  it  is  not  necessary  to  state  the 
time  and  place  of  every  step.  But,  since  a  more  deliberate 
argument  is  proposed  on  the  subject,  it  is  not  necessary 
to  analyze  the  matter  further. 

Lord  Gillies. — I  entirely  concur  in  the  course  pro- 
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No.  28.  po0ed  to  be  taken.  The  crime  was  completed  by  a  yariety 
Speirsand  of  transactioDS,  which  made  it  yeiy  difficult  to  draw  the 
M8roh25  indictment.     And  therefore  I  am  not  surprised  that  some 

1836.  errors  should  occur.  As  to  the  charge  of  perjury,  when 
"TT       I  read  the  indictment,  I  belieyed  that  the  Board  of  Trus- 

Ferjury, 

&e.  tees  was  authorised  by  act  of  Parliament  to  take  affidayits. 
Had  this  been  the  case,  I  should  haye  hesitated  much,  ere 
I  held,  that  making  a  false  affidayit  to  be  transmitted  to 
the  Board,  was  not  perjury.  But  it  is  now  proposed, 
that  the  charge  of  perjury  should  be  struck  out  of  the  in* 
dictment.  Whether  the  prosecutor  is  to  be  authorized 
to  make  a  change  of  this  kind,  must  depend  on  the  cir- 
cumstances of  each  case.  If  there  is  any  rule  at  all  on 
the  subject,  it  is  that  laid  down  by  Lord  Medwyn.  But» 
suppose  that  the  prosecutor  were  permitted  to  strike  out 
the  words  proposed, — the  remaining  charge  is  of  a 
crime  which,  if  completed,  just  amounts  to  pegury. 
On  the  second  objection,  I  entertain  considerable  doubts. 
The  first  completion  of  the  crime  was  by  delivery  of  the 
false  documents  to  the  Board  by  Murray ;  and  of  this, 
neither  the  time  nor  place  is  specified.  But  the  final  com- 
pletion— the  successful  termination  of  the  crime,  was  the 
obtaining  of  the  money.  And  in  regard  to  that,  the  time, 
and  place,  and  manner,  are  all  distinctly  set  forth.  But 
this  perhaps  does  not  dispense  with  the  necessity  of  stat- 
ing the  time  and  place,  where  the  criminal  act  was  first 
completed.  I  concur,  therefore,  in  the  propriety  of  or- 
dering informations  on  this  point. 

The  Court  accordingly  sustained  the  objection  to  the 
releyancy  of  the  first  charge,  in  the  major  proposition  of 
the  libel,  as  proposed  to  be  corrected ;  and  appointed  the 
parties  to  giye  in  informations  hinc  inde,  on  the  relevancy 
of  the  remaining  charge.^ 

'  No  further  proceediDgs  took  place  in  this  case. 
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NORTH  CIRCUIT. 

Spring  1836. 


PERTH. 


Judges, — The  Lord  Jdsticb  Clerk,  and  Lord  Gillies.  April  13 

1836. 

His  Majesty's  Advocate. — Inne$. 

AGAINST 

John  Gobrik. — Ham. — Margaret  Hutton. — C.  Robertson^ — and 

Ann  Macintosh. — Shand. 

Aggravation  of  Previous  Conviction. — Sentence. — 1.  A  pre- 
vious convictioa  cannot  be  founded  on  as  an  aggravation,  unless  ob- 
tained before  a  competent  Court. 

2.  Mode  of  treatment  of  a  Convict,  whose  life  is  certified  to  be  in 
danger. 

John  Gorrie,  Margaret  Hutton,  and  Ann  Mac-  n«.  20. 

John 

intosh,  were  charged  alternatively  with  the  crime  ofoorrieand 
Robbery,   aggravated  by  a  previous   conviction,  or  of     ^  ^^ 
Theft  aggravated   by    being  habit  and  repute  thieves.  Robbery  or 
and  having  been  previously  convicted  of  theft.  e  t,   c 

Horn,  for  the  pannels  Gorrie  and  Hutton,  objected  to 
the  aggravation  of  previous  conviction  of  robbery,  that  it 
was  stated  to  have  been  obtained  before  the  police  court 
of  Perth.  A  conviction  cannot  be  libelled  on,  which  is 
obtained  in  a  court  incompetent  to  try  the  crime,  and  the 
police  court  has  no  jurisdiction  in  robbery. 

The  objection  was  sustained,  and  the  a^ravation  passed 
from. 

The  pannels  pleaded  not  guilty — proof  was  led — and 
the  jury  returned  a  verdict,  unanimously  finding  them 
guilty  of  theft,  but  the  aggravation  of  habit  and  repute 
not  proven. 
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No.  29.       In  respect  of  which  verdict  of  Assize,  they  were  sen- 
GorHe  widtenced  to  be  imprisoned  in  the  Tolbooth  of  Perth,  for  the 
Perth*'  period  of  twclve  calendar  months. 

^1836^^      Shand,  for  the  pannel  Macintosh,  produced  a  medical 
certificate,  to  the  effect  that  her  life  was  in  danger. 


Thlrf^'^A^'^  In  respect  of  which,  she  was  ordered  to  be  removed 
from  gaol,  and  to  be  kept  in  a  proper  place,  under 
care  of  the  surgeon  of  the  gaol — ^under  certification  of 
being  re-imprisoned,  if  she  should  recover. 


April  U  His  Majesty's  Advocate. — Innes. 

1836. 

AGAINST 

Isabella  Cobb  or  Fairweather. — Cook, 

Murder. — Res  Judicata. — Objection  of  Res  Judicata  pleaded 

in  bar  of  Trial. — Case  certified. 

No.  30.  Isabella  Cobb,  or  Fairweather,  was  charged  with 

Isabella     -mm       i 

Cobb  or  Murder, 

Fair- 
weat  er.   j^  ^^  ^^^  ^^^  ^^  ^y^^  25^}^  January  1836,  she  did,  within  the  house 

Murder.  ^°  Horse  Water  Wynd,  Dundee,  then  occupied  by  her,  wickedly  and 
feloniously  attack  and  assault  Mary  Taylor  or  Crammond,  &c.,  and 
did  force  or  push  her  to  the  ground,  and  did,  with  a  besom,  and  with 
a  metal  goblet,  and  with  a  poker,  or  with  some  other  lethal  weapon,  to 
the  prosecutor  unknown,  repeatedly  strike  her  on  the  head,  and  other 
parts  of  her  body,  by  all  which  the  said  Mary  Taylor  or  Crammond 
was  severely  and  mortally  wounded,  and  in  consequence  of  which  in- 
juries, she  sometime  thereafter,  that  is,  on  or  about  the  1 0th  of  March 
1836,  died,  and  was  thus  murdered  by  the  said  Isabella  Cobb  or  Fair- 
weather. 

Cook,  for  the  pannel,  pleaded  in  bar  of  trial,  that  she 
had  been  already  tried  in  the  Police  Court  of  Dundee, 
for  the  very  facts  which  are  the  foundation  of  this  charge. 
The  complaint  against  her,  (of  which  a  certified  copy  is 
now  produced,)  is  dated  the  35th  of  January,  and  is  for 
'^  assaulting,  and  forcibly  pushing  to  the  ground,  and  re- 


Murder. 
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^'  peatedly  striking,  with  a  besom  and  metal  goblet,  to  Kb.  30. 
"  the  effusion  of  her  blood,  Mary  Taylor,  wife  of  James  cobb  or 
"  Crammond,  &c.  whereby  she  is  injured.*'  The  charge  ^^"her 
was  taken  up  the  following  day,  and  the  deliverance  of  ][^^Ia 
the  Bailie  upon  it  is  in  these  terms,  '*  Dundee,  26th  January  1836. 
**  1836.  Having  considered  the  within  complaint,  ex-' 
*'  amined  the  defender,  and  heard  the  evidence  adduced, 
*^  assoilzies  the  defender,  and  dismisses  her  from  the  bar. 
"  (Signed)  Alexander  Keay,  bailie."  The  only  additional 
circumstance  now  libelled  on,  is  the  assault  with  a  poker ; 
and  the  only  difference  between  the  charge  in  the  police 
court,  and  that  now  preferred,  is,  that  the  acts  were  then 
stated  to  establish  a  case  of  assault,  whereas  now  they  are 
stated  to  infer  murder.  But  Hume  (ii.  p.  465)  lays 
down  the  general  rule,  that  when  a  pannel  has  once  been 
acquitted,  the  same  facts  cannot  be  again  referred  to,  even 
in  support  of  a  different  charge. 

In  respect  of  the  objection  stated  to  the  competency  of 
the  trial,  the  Lord  Justice  Clerk  and  Lord  Gillies  certi- 
fied the  case  to  the  High  Court  of  Justiciary.* 


Ills  Majesty's  Advocate. — Imieii, 

AGAINST 

William  McLaren. — Mancreiff. 

SoBSEQUEMT  STATUTE. — Questioii  whether,  iD  an  Indictment  under  the 
Bankrupt  Act,  it  b  necessary  to  libel  on  its  latest  renewal. — Case 
certified. 

William  McLaren,  late  Grocer  in  High  Street  of  Perth,   No.  ai. 
was  charged  with  Perjury,  as  also  Falsehood,  Fraud  and  McLaren, 
Wilful  Imposition,  more  especially  when  practised  by  a  April  i4 
person  on  the  eve  and  in  contemplation  of  bankruptcy,     ^^^ 
with  a  view  to  defraud  his  just  and  lawful  creditors,  andFnadui«nt 

Bank- 
ruptcy, &c 
1  For  the  proceedings  against  the  pannel  before  the  High  Court, 

see  No.  43. 

N 
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Na.31.   also  with  contravention  of  the  act  54th  Geo.  III.  c.  37i 

William  .,,^  -  *•»  /•,. 

McLaren,  entituled,  ^^  an  act  for  rendering  the  payment  of  creditors 
April  14  more  equal  and  expeditious  in  Scotland." 
^^^'         MoNCUEiFF,  for  the  pannel,  objected  to  the  relevancy 
Franduieatof  the  Statutory  charge,  that  the  bankrupt  act  bears  {§  78,) 
ruScy^&c  *^®^  ^^  ^^^^^  continue  for  seven  years  only.     The  act  was 
passed  in  1814,  and  therefore  expired  in  1821,  and  is  in 
force  now,  only  in  consequence  of  various  renewals.     The 
prosecutor,  therefore,  was  bound  to  libel  on  the  last  re- 
newal. 

Iknes,  for  the  prosecution,  answered. — ^The  objection, 
if  good  for  anything,  must  go  the  length  of  holding,  that 
the  act  libelled  on  is  not  now  the  statute  law  of  the  land. 
In  civil  courts,  no  reference  is  ever  made  to  any  other 
act  And,  although  greater  strictness  is  required  in  a 
criminal  process,  if  the  pannel  is  entitled  to  produce  a 
clause  not  libelled  on,  in  order  to  show  that  the  act  would 
have  expired,  if  not  continued, — the  prosecutor  may  prove 
the  continuation.  And  the  principle  thus  contended  for 
is  fenced  by  practice.  Thus,  in  the  case  of  Andrew  Hay 
for  perjury,  under  the  bankrupt  act,  where  the  indictment 
was  drawn  by  Mr.  Alison ;  in  that  of  John  Kerr,  Au- 
tumn 1828,  where  the  criminal  letters  were  prepared  by 
Mr.  Dundas;  and  in  that  of  Alexander  Paterson  and 
James  Russell,  tried  at  Glasgow,  in  April  1833,  before  the 
Lord  Justice-Clerk  and  Lord  Gillies,  Mr.  Shaw  Stewart 
being  advocate-depute,  the  original  act  is  alone  referred  to. 
Where  an  act  is  passed  altering  a  previous  one,  it  must  be 
libelled  on.  But  the  case  is  different  in  regard  to  a  mere 
renewal. 

Lord  Gillies. — The  objection  is  a  serious  one.  It  is 
argued  for  the  prosecution,  that  this  act  is  the  law  of  the 
land;  and  an  offer  is  made  to  prove  the  renewals  of  it,  which 
have  taken  place.  But  the  argument  maintained  for  the 
pannel  is,  that  ex  facie  of  the  act  itself,  it  appears  to  be  ex- 
pired. We  know,  in  point  of  fact,  that  it  has  been  re- 
newed. But  the  pannel  is  not  informed  of  this  in  the  in- 
dictment, which  must  contain  a  reference  to  all  the  acts 
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founded  on.     In  the  cases  which  have  been  quoted,  it   No.  si. 
does  not  appear,  that  the  objection  was  taken,  and  over-  M^LarS, 
ruled.     And,  unless  this  was  the  case,  they  cannot  be  A^n"*l4 
viewed  as  precedents.     I  state  the  difficulties  which  oc-    ^^^• 
cur  to  me,  but  I  am  not  disposed  to  do  more  than  certify  p^^^^^j^^ 
the  case.  Bwik- 

The  Lord  Justice-Clerk. — I  have  at  present  the 
same  difficulties,  but  will  not  anticipate  the  opinion  which 
I  may  form,  after  hearing  further  argument  on  the  point. 
If  it  can  be  shown  that,  in  the  cases  referred  to,  the  ob- 
jection was  stated,  and  over-ruled,  they  will  afford  us  pre- 
cedents— otherwise  the  case  falls  back  to  the  general  rules 
of  law. 

In  respect  of  the  objection  stated  to  the  relevancy  of 
the  statutory  charge  in  the  indictment,  the  Lord  Justice- 
Clerk  and  Lord  Gillies  certified  the  case  to  the  High 
Court  of  Justiciary.* 


His  Majesty's  Advocate. — In?ies. 

AGAINST 

Mary  Wilkie  or  Finlay. — J.  Anderson. 


Murder  or  Aggravated  Assault. — Evidence — I.  A  pannel  tried 
for  Murder,  or  Aggravated  Assault  upon  her  husband. 

2.  Circumstances  in  which,  from  the  contradictory  nature  of  the  Medi- 
cal Evidence,  the  charge  of  Murder  was  abandoned,  and  several  ag- 
gravations to  the  alternative  charge  of  Assault  found  not  proven. 

Mary  Wilkie  or  Finlay,  was  charged  with  Murder :   No.  32. 

Mary 
Wilkie  or 
In  so  far  as,  late  on  the  2dd  or  early  on  the  24th  of  January  1836,    Finlay, 

within  or  near  the  house  in  Kirriemuir,  in  the  parish  of  Kirriemuir  and  jF^^^. 

county  of  Forfar,  then  occupied  by  James  Finlay,  then  vintner  there,     i836. 

DOW  deceased,  she  did  wickedly  and  feloniously  attack  and  assault  the 

said  James  Finlay,  her  husband,  and  did,  with  a  poker,  or  some  other  in-  Murder  or 

Assault. 

'  For  the  proceedings  against  the  pannel  before  the  High  Court, 
see  No.  42. 
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No.  32.    strument  to  the  prosecutor  unknown,  inflict  several  severe  blows  on  hid 
^l^fy     leg,  and  did  wilfully  dash  the  house  door  violently  against  his  person^ 

■%■  I  lie  1 6  OF         ^^ 

Ftnlav  and  did  beat  him  to  the  ground,  whereby  his  leg  was  broken,  and,  in 

Perth,  consequence  thereof,  he  having  languished  for  sometime,  died  on  or 

1836.  about  the  8th  day  of  February  1836,  and  was  thus  cruelly  murdered  by 

_  the  said  Mary  Wilkie  or  Finlay ; 

AasBuU?"^  with  an  alternative  charge  of  Assault,  more  especially 
when  committed  with  a  lethal  weapon,  and  to  the  effusion 
of  blood,  serious  injury  of  the  person,  and  imminent  dan- 
ger of  life. 

The  pannel  pleaded  not  guilty. 

EVIDENCE  FOR  THE  PROSECUTION. 

Jean  Milne,  servant  to  Gilbert  Slater,  baker  in  Forfar, — I  was  in 
the  service  of  the  deceased  James  Finlay.     He  was  about  forty-four  years 
of  age;  he  was  my  uncle  ;  he  kept  a  public-house,  and  was  a  pensioner* 
He  was  rather  a  weakly  man ;  had  an  injury  in  his  lefl  leg,  and  limped ; 
but  walked  without  assistance.     He  and  his  wife  were  sometimes  on  good 
terms.     One  Saturday  in  January  last,  he  was  rather  the  worse  of  drink. 
He  was  addicted  to  drink,  and  generally  took  it  at  home.     David  Rat- 
tray and  his  wife  came  into  the  house  that  evening.     They  went  into  the 
room  off  the  kitchen.    Jess  and  Margaret  Burnett  and  I  were  then  in 
the  kitchen.     Finlay  was  also  there  ;  he  wanted  to  sit  down  at  the  kit- 
chen fire.     The  pannel  desired  the  women  to  sit  still,  and  told  him  to  go 
'<  ben  (lie  house**     He  appeared  displeased,  but  went — I  saw  him  in  the 
room  afterwards;  he  appeared  still  displeased.     Some  time  after,  he  came 
back  to  the  kitchen.     Before  this,  I  had  taken  him  drink,  but  he  did  not 
take  it.     The  Rattrays  were  away,  when  he  went  back  to  the  kitchen. 
The  pannel  asked  them  to  come  back,  to  get  a  share  of  a  hundred  oysters, 
which  were  expected.     While  they  were  in  the  room,  the  pannel  came 
out  of  it,  and  into  the  kitchen,  saying  that  my  uncle  would  not  eat  out 
of  the  same  plate  with  her,  and  therefore  she  had  left  the  room.     About 
nine  o'clock,  the  Rattrays  came  back  for  the  oysters,  which  came  about 
ten.     Rattray  and  his  wife  ate  them  at  the  kitchen  dresser.     I  saw  the 
pannel  open  some,  and  offer  them  to  her  husband,  who  refused  them. 
After  eating  the  oysters,  the  Rattrays  again  went  away.     Before  they 
did  so,  John  Lindsay  and  others  were  in  the  room.     The  pannel  served 
them.     1  went  to  wash  the  stair.     Finlay  Mas  left  alone  in  the  kitchen ; 
lie  did  not  go  with  the  people  into  the  room.     1  heard  the  bowl  that  the 
oysters  were  in,  broken.     Finlay  bad  called  for  supper,  eaten  some  of  the 
oysters,  and  afterwards  thrown  down  the  bowl,  and  broken  it.     I  heard 
the  pannel  ask  him  if  he  had  broken  it ;  he  said  he  had,  because  there 
was  nobody  to  take  it  from  him.     I  heard  her  lift  one  of  the  bits  of  the 
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bowl,  and  throw  it  at  bim«  It  hit  him,  and  afterwards  the  wall.  I  heard  No.  32. 
this, — being  in  the  stair  at  the  time ;  and  I  afterwards  saw  tliat  it  had  y^i-^ 
scratched  him.  The  pannel,  after  this,  went  into  the  room.  Marga-  Finlay, 
ret  Burnett  came  out,  and  asked  FinUy  to  come  into  the  room,  but  he  /'^7^'l 
would  not.  John  Wright  came,  and  Finlay  went  in  with  him.  The  1836. 
pannel  came  out  of  the  room  not  long  after,  weeping.  In  a  little  after,  — — — 
she  bid  me  go  for  Margaret  Burnett,  who  was  in  the  room.  I  did  so.  Murder  or 
and  when  she  came,  the  pannel  said  she  had  left  the  room,  because  her 
husband  had  used  very  unbecoming  words  to  her.  She  said  he  had  blamed 
her  with  the  baker.  She  continued  some  time  in  the  kitchen,  or  a  closet 
adjoining,  crying.  The  company  went  away  about  twelve  o'clock.  Finlay 
then  came  into  the  kitchen.  The  pannel  went  to  take  away  the  things 
from  the  room  where  they  had  been  drinking.  Finlay  followed  her.  I  heard 
him  ask  her  to  come  to  her  bed,  which  was  in  the  kitchen.  She  refused, 
saying  she  was  not  going  to  sleep  with  him  that  night.  Finlay  was  then 
at  the  room-door.  She  threw  a  tin  tumbler  at  him.  He  drew  back. 
She  threw  another.  After  that  she  took  the  tumblers  and  glasses  into 
the  kitchen,  and  then  went  back  to  the  room.  Her  husband  followed, 
and  asked  her  to  come  to  the  bed,  and  it  would  be  all  over.  She  re- 
plied, no,  she  was  not  going  to  sleep  with  him  that  night.  She  said 
nothing  more  at  that  time.  Finlay  after  this  came  into  the  kitchen---* 
seized  the  poker,  and  said  he  would  break  all  the  things  in  the  house. 
He  went  to  the  plate-rack — struck  at  it — knocked  the  lip  out  of  an 
ashet.  I  interfered — he  turned  round  to  strike  me.  I  called  to  the 
pannel,  to  come  and  take  the  poker  from  him.  I  was  afraid  for  the  plates, 
not  for  myself.  She  came,  seized  the  poker,  and  took  it  from  him,  by  twin- 
ing it  out  of  his  hands  with  violence.  She  struck  him  once  on  the  shoul- 
der with  it.  It  was  a  severe  blow,  but  did  not  knock  him  down.  I  then 
went  into  the  room  to  wipe  the  table,  and  returned  into  the  kitchen,  where 
I  found  him  lying  on  the  floor,  the  pannel  standing  beside  him,  striking 
him  with  the  poker  on  the  left  leg.  He  was  not  crying  out ;  I  saw  him 
receive  more  than  one  blow  on  the  same  leg.  He  put  his  hand  on  his 
head,  and  said,  '<  Strike  me  here,  Mary,  and  be  through  with  me.*'  She  did 
not,  at  that  time,  strike  him  on  any  other  part  of  the  body.  While  strik- 
ing him,  she  said  she  <*  would  learn  him  to  break  the  things  in  her  house.*' 
The  blows  on  the  leg  were  severe  blows, — with  all  her  force, — only  with 
one  hand.  (Identifies  the  poker  J.  After  this,  she  took  away  the  poker, 
and  went  into  the  room,  and  laid  the  poker  on  the  top  of  the  grate.  She 
told  me  to  remove  the  spirits  from  the  room,  to  take  away  the  candle, 
and  put  out  the  lamp,  and  let  him  go  to  bed  as  he  liked.  He  was  still 
lying  on  the  floor,  and  did  not  appear  to  try  to  rise.  I  heard  him  roar 
**  murder"  pretty  loud,  so  that  it  could  have  been  heard  outside.  I  do 
not  think  it  could  have  been  heard  in  a  neighbouring  house.  After  this, 
the  pannel  sent  me  again,  to  try  to  get  him  to  bed,  *<  for  he  would  alarm 
the  neighbours."  I  went  into  the  kitchen,  and  found  Finlay  just  as  I 
left  him.  I  had  a  lighted  candle ;  I  assisted  him  to  rise ;  offered  to  help 
him  off  with  his  clotiics.     He  said  he  was  going  to  sleep  with  the  dead : 
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No.  32.    This  was  said  in  anger.      I  helped  him  up  $  he  was  not  able  to  hdp 

Wilk^or  ^^^^^1^*      ^  ^^^^d  ^^^  ^y  standing  at  his  back,  putting  my   arms 

Finlay,    under  his ;  raised  him  to  a  chair,  got  off  his  trowsers,  coat,  waist- 

A^^'i^U  ^^^^  ^°^  stockings.    On  his  left  stocking  were  two  spots  of  blood,  one 

1836L     small,  the  other  larger.     He  did  not  at  that  time  complain  of  pain  ;  he 

asked  for  a  rope  to  hang  hiniself.     The  pannel  called  to  me  to  give  him 

ftiurder  or  ^hg  clothes  rope,  and  give  her  the  end  of  it,  and  she  would  give  it  a  pull. 
I  thought  this  was  said  in  jest.     While  I  was  pulling  off  his  stocking, 
Finlay,  when  he  saw  the  blood,  said,  ^<  Do  you  see  what  she  has  done  with 
the  poker  ?"     The  leg  was  bleeding  on  the  front  part.    (A  pair  of  stock" 
ings  shown  to  the  witness.  J     These  are  not  the  stockings  he  had  on. 
They  were  light  blue ;  these  are  dark.     I  saw  the  stockings  he  had  on, 
next  morning.    I  folded  them  up,  and  put  them  in  a  press.    The  stock* 
ing  was  still  bloody  then.     On  the  Monday  on  which  I  left  the  house,  I 
saw  the  stockings  in  the  same  place.     This  was  nine  days  after  the  affair 
happened*     When  Finlay  had  his  clothes  off,  he  said  he  would  go  to  the 
door,  to  roar  *^  murder."    I  opposed  this — he  pushed  past  me-^went  to 
the  outer  door ;  I  called  the  pannel  to  come  to  the  door,  not  saying  why 
I  wanted  her.    The  door  was  barred.     She  came  and  opened  it.     I 
t^ent  to  the  Idtchen  fire.     I  could  see  the  outer  door — there  was  a  light 
on  the  dresser,  which  showed  me  the  passage.    The  pannel  opened  the 
door,  by  going  <<  half-ways*'  in  before  her  husband.    She  opened  the  east 
lea^ — he  proceeded  to  go  out — she  desired  him  to  go  away*     When  I 
looked  out  from  the  fireside,  I  saw  one  of  his  legs  between  the  two  leaves 
of  the  door — I  can't  say  which  leg.   He  cried,  **  let  out  my  leg,  and  I'll 
go  away."     The  pannel  tried  to  shut  the  door,  and  squeezed  his  leg  be- 
tween the  open  and  shut  leaf — he  drew  out  his  leg,  and  the  pannel  then  shut 
the  door,  and  went  ben  the  house,  and  I  went  to  a  back  cellar,  to  wash  my 
hands.  At  that  time,  Finlay  roared  murder,  and  cried  that  his  leg  was  bro- 
ken.  On  this  the  pannel  told  me  to  go,  and  open  the  door,  and  let  him  in ; 
for  he  would  alarm  the  neighbours.     I  went  to  the  door — on  opening  it, 
I  saw  Finlay  sitting  on  the  ground,  with  his  legs  to  the  westward.   It  was 
the  east  leaf  of  the  door,  which  the  pannel  had  opened.     He  was 
close  to  the  door,  almost  touching  it,  on  the  pavement.     I  put  my 
arms  under  him,   and    pulled   him  in ;    there  was  no  part  of  him 
dirty,  except  where  he  was  sitting.     He  had  on  a  shirt,  and  there 
was  no  mark  of  dirt  on  his  back,  or  shoulders.      When  he  got  up 
from  the  chair,  to  go  to  the  door,  to  cry  murder,  he  did  not  limp 
more  than  usual.    I  did  not  assist  him  to  the  door.     The  pavement 
was  wet,  and  dirty.    So  that  I  am  sure  ^he  did  not  fall  on  his  back. 
I  observed  no  blood  at  the  door,   when  I  took  him  in.    The  bone 
of  his  leg  was  sticking  out,  through  the  skin,  at  the  part  nearest 
the  knee.     1  drew  him  between  the  doors,  and  called  to  the  pannel, 
that  his  leg  was  broken.    She  was  half  undressed,  nearly  ready  for  bed. 
She  took  him  by  the  shoulders,  and  I  by  the  knees.  We  laid  him  before 
the  fire  in  the  kitchen.     He  said,  after  he  was  laid  there,  to  the  pannel 
(who  was  weeping,)  «  you  need  not  greet,  for  it  was  you  who  did  it,  with 
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tbt  poker.''    She  said  "  how  oottld  that  be,  when  it  was^done  at  the  door>    No.  32. 
andBhe  in  the  house  ?"    1  then  went  for  Dr.  Webster.     The  pannel  de-  wmV^**^ 
sired  me  to  go.    I  brought  him.    He  went  for  bandages.    James  Low    Finlay, 
atfked  me  that  night,  how  it  happened.    I  said  he  fell  at  the  door — said    .^^f.^' 
nothing  abont  tiie  poker.     I  was  not  thinking  much  about  it,  at  that    isae. 
time.     My  saying  so  was  for  the  pannel's  good.    I  saw  no  appearance        i.     ■ 
of  his  fidUng  at  the  door — heard  nothing  like  it    But  I  saw  the  pannel  ^^uirder  or 
push  to  the  leaf  of  the  door-*-and  it  made  no  noise.     She  pushed  it      ^^  ^ 
with  middling  force,  sufficient  to  throw  over  a  weaktsh  man.     I  was  a 
few  yards  distant.    I  know  nothing  of  the  stockings  Finlay  had  on,  that 
night ;  remember  nothing  being  said  of  them,  when  the  pannel  was  pre* 
sent.    On  the  Wednesday  befbre  Finlay's  death,  Mrs.  Sutherland  and 
the  pannel  were  in  the  room ;  I  was  in  the  kitchen ;  George  Davidson 
told  me  to  come,  and  speak  to  the  pannel.    Mrs.  Shepherd  was  not 
there.    The  pannel  asked  me,  who  opened  the  door  that  night,  to  let  out 
my  unde.    I  said  it  was  herself.    She  said  I  was  lying.    She  said  she 
sitruck  her  man,  but  she  never  broke  his  leg.    I  answered  I  never  said 
she  broke  his  leg,  I  only  said  she  struck  him.     I  said  there  was  blood 
on  the  stocking,  and  if  she  looked  in  the  high  press,  she  would  get  it.     I 
heard  nothing  more  said  about  the  stockings — no  directions  given. 
When  I  took  off  the  stocking,  the  blood  was  nmning  down  the  length  of 
his  anole.    Finlay  died  a  fortnight  after  the  affiiir  took  place. 

Croiit-examined  by  Anderson,  fer  the  panneL — Finlay  was  not  a 
corpulent  man,  but  of  middle  size.     He  had  complained  of  a  bowel  dis* 
order  that  night,  and  was  sometimes  confined  to  bed.    He  limped  on 
one  leg,  which  was  swollen  during  the  winter.    I  don't  remember  any 
expre«k)ns  he  used,  before  receiving  the  injury,  while  in  bed-^on't  re* 
collect  his  picking  the  bed  clothes.     It  was  about  twelve  o'clock,  that 
he  struck  at  the  plate  rack  with  the  poker.     While  the  pannel  was  tak- 
ing the  poker  from  him,  he  seized  her  by  the  shift,  and  tore  it  down  on 
both  sides.     There  was  %  struggle  for  the  poker.     When  I  tried  to  lift 
him  up,  I  was  not  able,  and  he  fell  down  a  little,  but  not  from  his  whole  ' 
height.     At  that  time  there  was  a  candle  on  the  dresser.     The  bone  was 
not  then  sticking  out   I  left  their  service  on  the  Monday  following.   The 
Serjeant  of  police  came  for  me,  to  be  examined.     I  had  no  quarrel  with 
the  pannel.     All  the  week  before  that — I  said  it  was  I,  who  opened  the 
door,  to  I^t  Finlay  out.     This  was  not  true.     The  cellar  I  went  into  is 
at  the  back  of  the  kitchen.    It  was  when  there,  that  I  heard  the  cry  of 
murder,  and  this  was  after  the  pannel  went  into  the  kitchen.     She  was 
not  then  at  the  door.     When  I  found  Finlay  at  the  door,  he  was  not 
sitting  on  his  leg.     After  he  was  brought  in,  I  saw  blood  at  the  door, 
where  his  legs  had  been  lying,  and  at  the  corner  of  the  west  leaf  of  the 
door,  where  the  hinges  are,  on  the  pavement.     There  was  no  blood,  that 
I  saw,  on  the  floor  of  the  kitchen.     Dr.  Malloch  was  sent  for,  as  well  as 
Dr.  Webster.    The  pannel  appeared  very  sorry.     She  -saw  that  the  leg 
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No.  32;    was  broken,  as  well  as  I.     When  I  said  it  was  broken,  she  said,  **  Surdy, 

vrlk^^     for  goodness  it  is  not  true."    When  she  saw  it  was  broken,  she  sent  me 

Fiulay,    for  the  doctor.    She  continued  kind  and  attentive  to  him,  so  long  as  I 

Perth,     remained  in  the  house ;  sat  up  all  night  with  him,  some  nights.    I  do 

1836.     not  remember  ever  hearing  Finlay  say,  that  he  was  groggy,  and  fell  at 

« the  door — don't  remember  any  of  his  conversation,  during  the  time  be- 

Murder  or  tween  the  injury,  and  his  death.    I  saw  him  picking  at  the  bed  clothes. 

He  was  delirious  on  the  Monday  after  the  accident. 

By  the  Court. — I  saw  no  symptoms  of  the  leg  being  broken,  when  I 

took  off  the  stocking.    I  am  certain  there  was  no  bone  sticking  out 

then.     Finlay  was  the  worse  of  liquor. 

Jambs  Crane,  architect  and  land-Murveyar^ — ^proved  the  plan  of 

Finlay's  house,  libelled  on.    The  pavement  in  front  of  the  house  is  of  the 

common  kind.    There  is  a  gutter  within  five  inches  of  the  door,  to  the 

left  side,  but  not  in  front.    It  is  within  three  inches  of  the  wall,  a  hewn 

gutter,  three  inches  deep,  well  formed,  and  not  rough.     One  standing  at 

the  kitchen  fire  can  see  the  outer  door.    The  distance  is  about  fifteen 

feet. 

John  Low,  barber  in  Kirriemuir, ^^1  recollect,  one  Saturday  night  or 

Sunday  morning,  hearing  a  noise,  as  if  from  the  pannel's  door.     Her 

house  b  just  opposite  mine.     The  noise  was  first  a  roar.    I  sent  my  son 

to  see  what  it  was  ;  he  said  it  was  just  Fmlay  and  his  wife  fighting.     I 

took  no  more  notice  for  a  while.     I  heard  a  second  roar,  and  went 

shortly  after  to  Finlay's  door.    I  found  him  lying  on  the  kitchen  floori 

with  his  leg  broken.    He  was  undressed.    I  do  not  recollect  which  leg 

it  was  that  was  broken.    It  was  split,  and  the  bone  sticking  through.    I 

helped  to  put  him  to  bed.     My  son  James  was  with  me.     I  went  for 

Dr.  Malloch,  and  was  present  while  they  dressed  the  leg.    Finlay  said 

it  was  the  woman  (his  wife)  who  broke  his  leg.     I  suppose  he  was  sen* 

sible  enough ;  but  I  cannot  say.    I  saw  nothing  to  make  me  think 

him  insensible-     There  was  blood  on  the  do^pr  stone,  within  an  inch 

or  two,  or  less,  of  the  door.    I  told  the  people  to  wash  it  up. 

By  the  Court. — I  saw  no  blood  on  the  cheeks  of  the  door,  nor  on  the 

hinges,  or  the  leaves. 

Cross-examined  by  Anderson. — I  had  not  seen  Finlay  that  day. 

But  long  before  that,  he  had  been  a  habitual  drunkard.  He  had  re- 
ceived his  pension  the  day  before.  When  I  went  in,  the  pannel  was 
roaring  and  greeting  most  uncommon.  When  he  said  his  wife  did  it, 
he  used  a  foul  expression  applied  to  her. 

By  a  Juryman. — I  cannot  say  at  what  part  of  the  door-stone  the 
blood  was. 

By  the  Court. — I  never  saw  the  pannel  the  worse  of  drink.  I  am 
her  next  door  neighbour. 

By  Anderson. — When  I  saw  her  greeting^  I  asked  what  was  the 
matter  with  her.    She  said  her  husband  had  fallen  and  broken  his  leg. 
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Jambs  Low,  weaver  in  Kirriemuir^  (son  of  the  preceding  witness.) — I    No.  32. 
remember  on  a  Sunday  morniDg  in  January,  hearing  cries  of  murder  com-  ^Jfp 
ing  from  FInlay's  door.    I  went  oat;  but  saw  nothing.    It  was  a  dark    pinUy, 
night.    Soon  after  I  heard  Finlay,  whose  voice  I  knew,  roar  out  that  his    P^>;tb, 
leg  was  broken.    I  went  in,  an4  told  my  father  that  I  thought  Finlay     jgse. 
and  his  wife  were  fighting.     My  father  afterwards  came  for  me,  and  "^f 
went  to  Finlay's  house.    He  was  lying  on  the  kitchen  floor,  with  his  leg  Murder  or 
broken.    He  said  it  was  his  wife  who  had  done  it.     He  d       -d  her  for   ^''*^'^* 
a  b  r,  she  had  broken  his  leg  with  a  poker.     The  pannel  said  it 

was  not  she«  He  repeated  that  it  was,  all  the  time  I  remained.  I  heard 
the  pannel  give  no  account  of  it,  except  that  he  had  fallen  at  the  door. 
The  girl  Jean  Milne  said  the  same,  and  also  that  the  pannel  had  not 
done  it  with  a  poker.  There  was  a  pretty  large  pool  of  blood  at  the 
door,  at  the  part  where  the  door  shuts  on — so  that  if  the  door  were  shut, 
it  would  cover  it.  It  was  on  the  west  side,  near  the  hinges.  I  saw  no 
blood  on  the  door  itself,  or  on  the  cheeks. 

Cross-examined  by  Anderson. — The  pannel  was  <<  much  concern* 
ed  like."  She  was  weeping.  I  do  not  remember  her  getting  sick, 
and  being  put  to  bed.  I  had  not  seen  Finky  that  day,  before  the 
injury.  I  thought  he  was  the  worse  of  drink,  when  I  went  to  his  house 
that  night.  I  never  saw  him  again,  after  that  evening.  While  I  was 
there,  the  pannel  was  kind  and  attentive  to  him. 

By  the  Advocate  Depute. — I  never  saw  Finlay  ill  use  his  wife. 
John  Wright,  journeyman  carpenter  at  Kirriemuir. — I  lived  with 
Finlay,  and  the  pannel.  I  was  in  the  house,  the  night  his  leg  was  bro- 
ken. He  drank  with  me  in  the  room  that  night.  The  pannel  was  in 
the  room  part  of  the  time.  I  remember  no  expressions  of  her  husband, 
which  made  her  leave  the  room.  I  remember  her  going  away.  I  did 
not  hear  her  crying  then.  But  she  was  doing  so,  when  I  left  the  room. 
She  was  crying  about  her  husband ; — said  she  would  not  get  lived  with 
htm.  I  went  to  see  my  companions  home ;  and  returned  between  two 
and  three  in  the  morning.  The  doctors  were  then  there — nearly  done 
dressing  Finlay's  leg.  He*  was  in  bed.  I  heard  him  say  that  the  bitch 
had  done  it  with  a  poker, — I  cannot  tell  to  whom  he  applied  this  term, 
except  it  was  to  the  pannel.    The  pannel  said  he  fell  at  the  door. 

Cross-examined  by  Anderson. — Finlay  was  drunk  when  I  left  the 
house,  and  must  have  been  so,  when  he  used  the  expression,  as  to  his 
wife  having  done  it.  He  was  much  given  to  drink.  The  pannel 
was  weeping,  and  appeared  much  distressed*  A  few  days  after,  I  heard 
the  pannel  and  Jean  Milne  quarrelling.  This  was  before  Finlay's  death. 
Milne  left  the  house  that  night-  I  saw  Mrs.  Sutherland  in  the  house 
on  one  occasion,  a  good  deal  the  worse  of  drink.  She  was  wanting  to 
drink  with  Finlay,  who  was  then  in  bed  after  the  accident.  I  cannot 
say  whether  he  was  then  delirious.  I  was  often  in  the  house  after  the 
accident,  and  always  saw  the  pannel  attend  her  husband  with  care. 
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.No.  32.       Bif  the  ADVOCATB-DBPUTE.-^Tbe  cause  of  the  quarrel  between  the 

\Mr\i^     pannel  and  Jean  Milne,  was  as  to  who  opened  the  door,  on  the  night  of 

Finlay,    the  accident.     There  were  other  people  in  the  house  ;  but  I  do  not  re- 

Perth,    <»oilect  who.    The  pannel  said  Jean  opened  the  door ;  she  denied  having 

lase.     ^01^6  Bo.     I  did  not  hear  who  she  said  had  done  it. 

Chablbs  Thomson,  innkeeper  in  Kirriemuir. — I  live  next  door 


Murder  or  to  Finlay.  On  the  night  of  the  accident,  I  was  sleeping  at  Dr.  Webster's. 

.AsMuit.  2^  ^^^  middle  of  the  night,  I  was  called  by  him,  to  assist  in.  setting 
Finlay's  leg.  There  were  also  there  Dr.  Malloch,  David  Rattray  and 
his  wife,  the  pannel,  and  Jean  Milne.  When  I  first  went  in,  I  asked 
.Finlay  what  was  the  matter;  he  pointed  to  his  leg,  and  bid  me  look 
and  see.  He  answered  intelligibly,  quite  understanding  me.  I  asked 
who  did  it ;  he  said,  pointing  at  his  wife,  **  It  was  that  w— -e  did  it 
with  the  poker."  She  said  she  referred  to  the  girl,  if  it  did  not  need 
•both  her  and  herself,  to  keep  him  from  going  to  the  door.  He  called 
her  a  liar.  She  referred  to  the  girl,  who  never  spoke,  or  gave  any  an- 
swer. The  doctors  had  not  then  come.  They  came  immediately  after. 
When  Mr.  Webster  sent  me  to  the  house,  he  went  himself  for  Mr. 
Malloch.  So  I  was  there  before  the  doctors.  Finlay  was  in  his  sliirt 
and  flannels.  His  clothes  were  lying  in  the  room,  and  I  saw  a  pair  of 
stockings  laid  down  before  a  press.  I  saw  no  marks  on  them,  except 
that  they  appeared  wet ;  but  I  paid  no  particular  attention,  and  was  at 
a  little  distance.  1  could  not,  therefore,  say  whether  they  were  wet 
with  blood  or  not.  When  the  Doctors  came,  I  assisted  in  setting  the  leg. 
The  pannel  was  expressing  very  much  sorrow.  I  went  to  see  Finlay 
on  the  Sunday  afternoon.  I  thought  him  not  sensible  then.  I  saw 
him  often  afterwards,  but  he  was  delirious,  and  could  not  answer  a 
question.  On  the  night  when  I  first  saw  him,  he  appeared  the  worse 
.of  liquor. 

Janbt  Mitchbl  or  Rattray,  residing  at  Kirriemuir. — My  hus» 
band's  house  is  near  Finlay's.  I  was  looking  out  for  my  son  on  the 
night  of  a  Saturday  in  January,  and  came  within  eleven  yards  of  Fin- 
lay's  door.  I  saw  the  distance  measured  afterwards.  I  heard  a  noise 
of  high  words  between  the  pannel  and  some  one  else,*— I  do  not  know 
who.  It  was  a  dark  night ;  I  did  not  see  much,  and  my  eyes  are  not 
good.  I  saw  the  pannel  moving  up  and  down  at  the  door, — just  in  the 
very  door*way,  with  her  face  turned  west  There  was  some  person 
below  her,  as  she  was  stooping  up  and  down.  I  saw  something  white 
on  the  ground — like  the  shoulder  of  a  shirt.  I  am  quite  sure  the  person 
moving  up  and  down  was  the  pannel.  I  heard  her  say,  "  Go  seek  your 
lodgings,  for  you  shall  not  stay  here."  I  heard  no  reply.  Did  not 
hear  the  voice  of  the  other  person  at  all.  I  ran  away,  because  I  did 
not  think  it  proper  to  stand  any  longer ;  and  after  that,  I  heard  a  loud 
cry,  as  if  something  was  the  matter.  Of  the  figure  in  white  I  saw  no- 
thing but  the  shoulder,  for  the  pannel's  back  was  between  hira  and  me. 
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He  was  sitting  on  the  pavement    I  was  about  two  minutes  there,  and    No.  9f . 
all  that  time  the  pannel  moved  about,  above  the  figure.     I  could  not  ^^^^^ 
observe  what  she  was  doing.     The  figure  was  still  sitting,  when  I  went    FinUy, 
away ;  and  the  door  was  open.     I  heard  next  day  of  the  breaking  of  ^^^'l4 
Finlay's  leg.  18S«. 

CroiS'txamined  by  Andbrsoiv* — The  figure  of  the  pannel  was  be«< 
tween  me  and  the  sitting  figure.  Murd«r  or 

Sy  the  Advocatb-Depute. — I  was  to  the  east  of  the  door,  and  near 
that  side  of  the  street.  The  pannel  was  not  out  of  the  door,  but  just 
on  the  threshold. 

Ann  Edwards  or  Shepherd,  residing  at  Forfar, — ^I  was  at  the 
poonel's  house  some  days  after  her  husband's  leg  was  broken.  I  had  a 
conversation  with  her  about  the  accident.  Mrs.  Sutherland  was  present* 
There  was  no  talk  about  a  pur  of  stockings,  while  the  pannel  was  pre* 
sent* 

Margaret  Stewart  or  Sutherland,  fading  in  Forfar. — On  the 
Tuesday  before  Finlay's  death,  I  was  in  his  house.  The  pannel  and  I 
had  a  conversation  about  the  accident.  She  said  she  regretted  nothing, 
except  causing  her  maid  to  open  the  door  to  let  him  out.  Next  day 
she  said  she  had  not  broken  his  leg,  but  had  struck  him  on  the  back  with 
the  poker.  I  told  her  Jean  Milne  said  it  was  herself  (the  pannel)  that 
opened  the  door.  She  got  into  a  passion  on  this,  and  sent  for  Jean  Milne, 
and  when  she  came,  accused  her  of  telling  a  falseliood,  in  saying  -  that 
she  (the  pannel)  opened  the  door.  There  was  a  great  deal  passed  be* 
tween  them.  Milne  still  insisted,  that  it  was  the  pannel  who  let  him 
out.  They  talked  with  anger.  Milne  spoke  of  taking  off  Finlay's 
clothes,  and  said  the  stocking  was  in  the  high  press,  and  if  she  did  not 
believe  it,  she  would  find  it  there.  The  pannel  said  nothing  on  that  I 
said  to  Margaret  Burnett,  in  presence  of  the  pannel,  that  she  should 
burn  the  stocking.  I  was  there  all  the  next  day.  The  pannel  put  away 
Milne  that  night,  on  account  of  the  words  that  had  passed. 

Cro9S'€xafnined  by  Anderson. — Mrs.  Shepherd  was  there  on  the 
second  day,  when  we  spoke  about  the  stockings ;  and  so  was  Margaret 
Burnett.  This  was  on  the  Wednesday  before  Finlay's  death.  I  was  quite 
sober — ^had  neither  tasted  meat  nor  drink  that  day — had  been  tasting 
on  the  Tuesday  night,  but  was  not  drunk.  On  Tuesday  night,  and  also 
on  the  Wednesday,  Wright  was  in  the  house.  Out  of  neighbourhood, 
I  asked  Finlay  on  the  Tuesday,  if  he  would  take  a  dram.  The  pannel 
gave  him  a  little  wine,  but  would  not  give  him  any  whisky.  I  remain- 
ed in  the  house  that  night.    I  was  not  vomiting  during  the  night 

Alexander  Webster,  Surgeon  in  Kirriemuirf^  was  called  to  at- 


>  Daring  the  whole  of  the  examination  of  Af  r.  Webster,  and  of  the  other  medi- 
cal  men,  the  medical  witnesses,  hoth  for  the  prosecution  and  for  the  pannel,  were, 
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No.  32.  tend  Finlay.  I  found  him  lying  on  his  back,  before  the  kitchen  fire, 
Wilkleor  — *^®  Upper  part  of  the  Tibia  or' shin-bone  of  the  left  leg  protruding 
Fiolay,  three  inches.  The  pannel  was  in  the  room,  and  also  John  Low.  Fin- 
J^^^lA  lay  told  me  it  was  his  wife  who  had  done  it  with  the  poker.  Mr.  Mal- 
1836.  loch  came,  and  he  and  I  together  set  the  leg.  Finlay  still  said  it  was 
his  wife  who  did  it  with  the  poker.  I.  attended  him  till  his  death,  on 
Murder  or  jjjg  morning  of  Monday,  the  8th  of  February.  When  I  first  saw  him,  he 
appeared  to  me  to  be  intoxicated.  I  signed  the  report  of  the  post  mortem 
examination,  dated  8th  February,  which  states,  that  on  dissection  no 
injury  was  discovered,  except  the  fracture  of  the  leg.  Finlay  died 
partly  from  the  injury  done  to  his  leg,  and  partly  from  delirium  tre- 
men^f  which  made  its  appearance  on  the  Tuesday.  I  attributed  the 
delirium  tremens^  partly  to  the  wound,  and  partly  to  the  deceased's 
habits  of  drinking.  An  injury  from  a  wound  will  sometimes  occasion 
traumatic  delirium^  but  not  delirium  tremetiSy  which  arises  from 
hard  drinking,  and  not  from  a  wound.  After  the  delirium  commenced, 
I  treated  the  patient  with  wine  and  water,  and  opiates.  He  was  in  a 
low  state,  which  is  an  accompaniment  of  delirium  tremens.  I  was 
afterwards  directed  to  have  the  body  disinterred,  and  the  bones 
preserved.  Dr.  Smith  put  them  up — (identifies  the  bones  libelled  on.) 
The  Tibia  projected  through  the  skin.  I  never  saw  so  severe  a 
fracture  in  my  life,  though  I  have  seen  several  cases  of  fracture.  I 
have  known  a  man's  leg  broken  by  a  fall  on  level  ground.  I  never 
knew  a  compound  fracture  in  which  the  Fibula  was  broken,  and  the  Ti" 
bia  projected  out  of  the  skin,  caused  by  a  fall  on  level  ground.  I  never 
read  of  such  a  case.  The  Tibia  may  be  fractured  by  such  a  fall,  but 
not  the  Fibula.  In  this  case,  the  fracture  of  the  Fibula  is  a  commit 
nuted  one.  Such  a  fracture  generally  denotes  violence,  and  may  arise 
from  a  crushing  blow.  I  have  heard  the  evidence.  There  were  no 
marks  of  violence  on  the  leg,  such  as  to  make  me  believe,  that  the  in- 
jury had  been  done  by  its  being  crushed  in  the  door,  as  detailed  in  the 
evidence.  There  was  no  rupture  of  the  integuments,  except  where  the 
Tibia  protruded.  The  fracture  of  the  Tibia  might  have  been  occa* 
sioned  by  a  blow  with  the  poker.  I  do  not  consider  it  possible  for  a 
man,  whose  Tibia  was  fractured,  in  the  way  that  this  man's  was,  (even 
before  it  protruded  through  the  skin,)  to  walk  upon  his  Fibula.  I 
have  had  a  good  deal  of  surgical  practice.  I  was  present  at  the  ampu- 
tation of  the  leg ; — considered  myself  competent  to  amputate  it, — held 
the  leg  during  the  operation. 

Cross-examined  by  Anderson. — There  was  no  discoloration 
on  the  leg,  nor  on  the  shoulder;  and  no  ecchymosis  on  the  body. 
A  blow  with  a  hard  instrument  on  the  body  produces  ecchymosis.  A 
blow  sufficiently  violent  to  produce  even  simple  fracture,  must  produce 


by  mutual  consent,  allowed  to  remain  in  Court.    The  expediency  of  such  an  ar- 
rangement may  well  be  questioned.    See  Alison  ii.  p.  545. 
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eeehymons*    The  fracture  was  discoTered  to  bei  comminuted  after  dis*    Na  32. 
interment.     After  such  a  fracture  of  the  Tibia  as  we  discovered,  the  «J^^ 
man  could  not  walk  two  steps  on  the  Fibula.    The  fracture  could  not    Finlay 
be  produced  by  squeezing  between  the  door,  without  marks  of  violence.     P^fth, 
There  were  no  marks  of  external  violence  whatever.     There  was  de^     iSstk. 
iirium  tremens  on  the  Tuesday.     On  the  Wednesday  afternoon,  Dr.  .i_^ 
Malloch  and  I  were  there,  and  saw  no  inflammation.     I  had  attended  Murder  or 
Finlay  for  delirium  tremens^  before  the  injury.     He  had  two  attacks ;    ^"^^'** 
and  the  symptoms  were  the  same  as  those  after  the  injury. 

JBy  the  Court.— -I  cannot  give  a  niedical  opinion,  that  the  death  was 
caused  by  the  injury. 

James  Stme,  Professor  of  Clinical  Surgery  in  the  University  of 
Edinburgh — (the  bones  libelled  on  shown)* — The  ft*acture  is  a  remark* 
able  one,  in  so  far  as  that  of  the  Fibula  is  through  the  head,  or  upper 
end  of  the  bone.  That  of  the  Tibia  is  such,  as  must  have  been  caused 
by  considerable  violence.  It  could  not  have  been  caused  by  k  simple 
fall  of  the  body,  without  impulse.  I  should  think,  from  the  appearance 
of  the  TUnOy  that  its  fracture  was  occasioned  by  a  blow.  I  think  so, 
from  the  part  of  the  bone  where  the  fracture  occurs, — ^the  direction  of 
the  broken  surface, — and  the  appearance  of  the  bone  in  the  neighbour- 
hood, which  appears  to  be  dead.  I  have  heard  the  evidence,  and  I  be- 
lieve that  the  violence  inflicted  by  the  poker  might  readily  have  occa- 
sioned the  fracture  of  the  Tibia,  After  this,  it  is  quite  possible  that 
Finlay  might  walk  to  the  door, — supposing  the  Fibula  to  remain  entire; 
and,  though  very  improbable^  it  is  not  impossible — that  he  should  walk, 
though  both  bones  were  broken.  I  have  known  a  person  walk,  after  the 
thigh  bone  was  broken, — but  not  without  being  lame.  This  is  a  much 
more  extreme  case,  than  that  of  a  man  walking,  after  the  Tibia  is  broken, 
if  the  Fibula  remains  entire.  If  a  person  of  an  ordinarily  lame  gait 
were  to  walk  a  few  steps  after  the  Tibia  was  broken,  it  would  depend 
much  upon  the  accuracy  of  observation,  whether  any  difference  was 
perceived  in  his  gait  The  slamming  of  the  door,  as  described  in  evidence, 
would  account  for  the  fracture  of  the  Fibula; — or  it  might  have  been 
caused  by  a  fall,  when  the  limb  was  fixed  in  the  door.  There  could  be 
no  tcchymosis  perceptible,  for  some  hours  after  the  injury.  With  the 
circumstance  of  an  open  wound,  where  the  bone  protruded  from  the  skin, 
there  would  be  no  tcchymosis  at  all,  on  that  part  of  the  leg.  If  the  i^t- 
hula  were  broken  in  the  manner  supposed,  I  would  have  expected  ecehy-- 
mosis  near  that  part  of  the  leg.  So  far  as  the  fracture  of  the  Tibia  is  . 
concerned,  the  escape  afibrded  to  the  blood  Ivould  prevent  ecehymosis, 
in  the  case  of  injury  by  a  blow, — not  in  that  of  more  diffused  injury,  as 
from  a  carriage  wheel.  It  is  not  possible  now  to  say,  whether  the  frac- 
ture was  skilfully  treated.  Some  would  have  removed  the  protruding 
part  of  the  bone — I  should  have  done  so;  but  there  is  a  difierence  of  opi- 
nion on  this  subject.  If  attention' was  not  particularly  directed,  in 
dressing  the  limb,  to  the  fracture  of  the  Fibula,  it  is  quite  possible  that 
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N<i.  32,    the  eeehymasU  there  might  have  escaped  attention.    It  would  be  on  the 

wuk*^^     opposite  side,  from  that  on  which  the  fracture  occurred.     Unless  the  in- 

Finlay,    vestigation  was  very  particular,  and  was  directed  to  this  circumstance, 

A^^'f^\4,   ^^  Diigbt  easily  escape  observation ;  especially  in  the  circumstance  of  a 

1836L     broken  limb»  which  is  moved  as  little  as  possible. 

By  the  Court — ^The  injury  could  not  have  happened  from  a  fall  at 


f^ 


JVlurder  or||]e  door.      A  blow  from  a  poker  on  the  shin  bone  would  have  broken 
Auftult. 

the  Tibia;  but  a  separate  blow  must  have  been  inflicted  on  the  JFibula^ 

in  order  to  break  it,  at  the  part  where  it  is  broken.  If  both  the  bones 
had  been  broken,  it  is  scarcely  possible  he  could  have  walked  to  the 
door.  If  the  bone  did  not  protrude,  the  fracture  would  not  have  been 
observed  by  the  person  who  took  off  the  stockings.  The  fracture  might 
be  simple^  and  afterwards  become  compound  from  the  fall.  The  af^ 
pearance  of  blood  when  the  stocking  was  taking  off,  may  be  ac- 
counted for  by  the  skin  being  bruised  by  the  poker,  and  not  by  the 
bone  protruding.  If  the  squeeze  in  the  door  caused  the  fracture,  I 
think  there  must  have  been  discoloration.  Delirium  tremens  is  an  ex- 
pression used  in  different  meanings,  but  frequently  employed  to  designate 
a  state  consequent  upon  fatal  fractures.  A  similar  state,  or  common 
delirium  tremens^  is  produced  by  excessive  drinking;  and  a  person  of 
dissipated  habits  is  more  apt  to  suffer  from  such  an  attack,  in  conse* 
quence  of  injury*  It  is  very  frequent  that  delirium  comes  on  shortly 
ailer  a  serious  fracture,  and  continues  till  death.  I  think  this  man  was 
predisposed  to  delirium  tremens,  but  that  the  fracture  caused  his  death. 

Cross-examined  by  Anderson. — Delirium  often  comes  on,  before 
inflammation.  It  is  a  symptou  of  dangerous  disease,  sometimes  occasion- 
ed by  the  withdrawal  of  a  stimulant,  to  which  the  patient  was  ac- 
customed. I  should  not  have  expected  this  man  to  have  had  delirium 
without  any  fracture ;  because  it  is  not  consistent  with  my  observation, 
that  the  withdrawal  of  stimulus  is  a  frequent  cause  of  delirium.  It  is 
more  frequently  produced  by  a  contrary  cause.  The  state  of  the  bone 
does  not  seem  to  have  been  produced,  either  in  disinterring,  or  in  am- 
putation. The  dead  part  of  the  bone  might  be  produced  by  a  fall. 
It  is  evidently  recently  dead, — has  no  connection  with  the  previous 
lameness  of  the  patient.  The  appearance  of  the  comminuted  part  of 
the  bone  might  have  been  caused  by  a  fall;  but  the  squeeze  was  a  more 
probable  cause.  In  the  case  of  a  squeeze,  there  might  be  laceration  of 
the  integuments, — but  more  probably  not.  There  must  in  all  probability 
have  been  ecchymosis  within  three  days,  in  whatever  way  the  fracture 
was  caused.  Therefore,  its  not  having  been  observed,  must  have  been, 
from  the  want  of  sufficient  examination.  If  a  severe  blow  had  been 
given  on  the  shoulder  with  the  poker,  there  must  have  been  ecchymosis 
within  three  days. 

By  the  Advocate-Depute. — A  fall  on  level  ground  could  not  have 
occasioned  this  fracture. 

By  the  Court.— Had  such  a  case  occurred  in  my  practice,  I  should 
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eertaioly  have  removed  (he  protruding  bone.     But  this  is  matter  of   Ko.  32. 
opinion.    Fractures  of  this  kind  are  always  attended  with  danger.  wmf*'^  ' 

Albxander  Smith,  physician  in  Forfar. — I  was  called  upon  to  in-  Pini^y, 
spect  the  disinterred  body  of  Finlay,  and  prepared  a  report  upon  the  Perth, 
state  of  the  limb»  dated  18th  February  1886,  which  states  that  the  fraoture     \g^, 

of  the  Fibula  could  not  be  occasioned  by  a  common  fall,  but  would ^z^^i 

rather  be  caused  by  a  blow,  or  by  squeezing  between  two  hard  sub-  Mnrder  or 
stances.  From  what  I  have  heard,  I  think  the  fracture  of  the  Tibia  A***^^^ 
was,  probably,  caused  by  the  blow  with  the  poker.  Supposing  the 
Fibula  entire,  I  thiuk  the  person  might  have  walked  to  the  door,  after 
the  breaking  of  the  Tibia-  The  subsequent  fracture  of  the  Fibula  may 
liave  been  caused  by  the  slamming  or  squeezing  of  the  door.  Nothing 
in  the  evidence  is  inconsistent  with  this  opinion. 

John  Malloch,  mr^eon  in  Kirriemuir — Proved  the  report  of  19th 
February,  libelled  on,  which  stated,  virtually,  that  there  was  no  ecc^- 
mosisj  and  that  the  symptoms  were  rather  those  of  delirium  tremens^ 
than  i^f  delirium  occasioned  by  external  injury.  1  have  heard  the  evi- 
dence, and  1  have  doubts  of  the  poker  having  been  applied,  with  the 
d^ree  of  violence  sworn  to.  When  I  examined  the  man,  I  considered 
his  life  in  danger.   A  compound  fracture  is  always  dangerous  to  life. 

Cross-examined  by  Anderson. — I  examined  the  Hmb  minutely. 
There  were  no  marks  of  blows.  My  belief  was,  that  there  had  been  no 
blows.  If  there  had  been  severe  blows  given,  even  without  a  fracture^ 
there  must  have  been  both  tomefiiction  and  ecekymosU*  A  blow  on  the 
shoulder  with  the  poker  must  have  caused  ecchymosis.  The  fall  of  an  in- 
strument of  such  weight  would  cause  ecchymosis  without  any  momentum. 
I  did  not  examine  particularly  as  to  delirium  tremens,  1  could  ascertain 
no  comminution  on  the  fracture,  on  probing  it  with  my  finger,  all  round. 
I  observed  no  scar  or  ecchymosis  on  the  face.  If  a  hard  substance  had 
been  thrown  against  the  face,  it  must  have  caused  either  one  or  the 
other.  After  the  examination,  but  before  the  burial,  I  saw  some  rough 
handling  of  the  limb,  by  an  old  military  surgeon's  servant,  who  endea- 
Toored  to  show  his  dexterity  in  raising  it.  That  itself  would  have  frac- 
tured the  Fibula^  and  produced  comminuHon,  Whisky  was  prohibited 
the  patient 

JBy  the  Advocatb-Deputr. — I  did  not  object  to  the  rough  handling 
of  the  bone.    1  did  not  found  on  it  in  my  report. 

By  Anderson. — The  injuries  on  the  limb  I  thought  decidedly  to  be 
the  effects  of  a  fiill. 

William  Malcolm,  physician  in  Perth, — My  opinion  is,  that  the 
fracture  of  the  bones  must  have  been  caused  by  a  blow.  It  is  not  pos* 
sible  that  it  could  be  occasioned  by  a  fall  on  level  ground,  without  vio- 
lence. The  whole  circumstances  are  reconoileable  with  the  effects  of  the 
blow  with  the  poker,  and  the  subsequent  jamming  of  the  door.  A  per- 
son could  walk  after  the  fracture  of  the  TlWa— and  that  of  the  JPt- 
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No.  32.   iula  might  be  occasioned  by  the  door — or  even  by  the  exercise  of  the 

Mary      ..     , 
Wilkie  or  ""^o- 
Finlay,         Cross-examined  by  Anderson. — I  speak  only  from  the  fracture,  as  it 

AprU  U   °^^  appears.    I  never  saw  the  limbs.     I  have  known  a  compound  firac- 

1836.      ture  occasioned,  without  there  being  any  ecchymogis ;  but,  if  there  were 

-^— ^-—  repeated  blows,  not  on  the  same  place,  there  would  be  eechymosis. 

JMurder  or 
Assault. 

The  pannel's  declarations  were  then  read,  in  which  she 
stated,  that  her  husband  was  in  a  state  of  intoxication  on 
the  day  libelled,  that  several  times  before  he  had  been  in 
a  state  of  insanity ;  that  on  the  night  libelled,  he  was  very 
violent,  and  ill-used  her,  and  began  breaking  the  things  in 
the  house  with  the  poker ;  that  she  took  the  poker  from 
him ;  that  he  opened  the  door,  and  went  out ;  that  she  shut 
the  door,  and  afterwards  heard  him  cry,  and  sent  Jean 
Milne  to  let  him  in ;  denied  that  he  ever  said  she  had 
broken  his  leg;  and  declared  that  the  stockings  produced 
were  those  her  husband  wore,  on  the  night  libelled. 

The  Advocate-Depute  stated,  that  from  the  evidence 
led,  he  thought  it  right  to  depart  from  the  charge  of 
murder,  and  to  continue  the  case  as  one  of  aggravated 
assault  only. 


EXCULPATORY  EVIDENCE. 

David  Rattray,  weaver  in  Kirriemuir, — I  was  a  comrade  of  the 
deceased ;  he  was  wounded  in  the  led  leg,  and  had  not  much  power  in 
it.  I  attended  him  during  his  illness,  for  seven  days.  He  was  very 
much  intoxicated  on  the  Saturday  before  his  death.  He  said  he  would 
have  a  damnable  <<  rocky"  before  he  went  to  bed  that  night.  I  have  known 
him  intimately  for  the  last  two  years,  and  he  was  very  much  addicted  to 
drinking.  He  said  he  was  so  much  intoxicated  on  the  night  of  the  ac- 
cident, that  he  did  not  remember  how  it  was  done. 

cross-examined  by  Jnnes,  for  the  Prosecution. — The  day  after  the 
injury,  I  went  for  a  box  for  his  leg.  He  said  <<  them  two  bitches  had 
done  it,  and  put  him  to  the  door,"  but  I  cannot  say  more  particularly 
what  words  he  used. 

John  Lizars,  Professor  of  Surgery  to  the  Boyal  College  of  Surgeons 
— My  opinion  is,  that  the  injuries  were  produced  by  a  falL  Had  they 
occurred  from  a  blow,  I  should  have  expected  bruises  or  ecchymosis  in 
the  vicinity  of  the  fracture.     I  have  known  as  aggravated  cases  of  free* 
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tare  of  the  7C6ta  arise  from  a  fall»  without  the  applicattoa  of  external     No.  32. 
▼lolence.  I  have  never  met  with  a  fracture  of  thei^i6ufoat  its  head,  as  ^jj^Uor 
in  this  case,  which  was  caused  by  a  fall.     But  I  have  seen  that  bone    FinUy, 
broken  from  that  cause,  near  a  simultaneous,  or  previous  fracture  of  ^JSia 
the   Tlhia*     I  consider  the  fracture  of  the  Fibula  to  have  occurred     1836. 
afller  death, — to  have  been  occasioned  by  the  rough  handling  of  the  ■  — 

military  hospital  servant,  after  the  examination  of  the  limb  by  Drs.  ^>'<^c^  or 
Malloch  and  Webster,  or  in  disinterring  the  body  and  amputating 
the  limb.  I  consider  this  supposition  most  reconcilable  with  the  cir- 
cumstances or  facts  sworn  to.  I  do  not  think  that,  under  the  circum* 
stances,  a  man  could  have  walked,  even  a  few  steps,  without  producing 
a  fracture  of  the  FibtUa.  1  do  not  think  the  leg  would  have  presented 
the  appearances  described,  if  the  7V5ta  had  been  fractured  by  the  poker 
at  the  fire  place.  I  would  have,  on  that  supposition,  expected  ecchymosis, — 
more  or  less  tumefaction, — and  ruf&ing  of  the  skin.  These  appearances 
would  have  been  still  more  evident  on  the  Wednesday.  If  the  leg  had 
been  squeezed. at  the  door,  I  should  have  expected  ruf&ing  of  the  skin, 
in  proportion  to  the  violence  used.  If  the  violence  was  adequate  to 
produce  fracture,  the  ruffling  could  not  have  been  overlooked  by  any  . 
medical  man.  I  consider  the  death  of  the  portion  of  the  Tibia  attribut- 
able to  that  of  the  periosiium  consequent  on  the  frequent  protrusion 
of  the  bone,  or  the  supervening  gangrene.  Delirium  tremens  might 
readily  have  occurred  in  this  case,  from  the  stimulus  being  removed. 
It  frequently  attacks  drunkards  when  the  stimulus  is  removed.  It  is 
frequently  fatal. 

Cross-examined  by  IsuEsfar  the  prosecuiUm^^'DeUrium  tremens  is 
not  necessarily  fetal,  but  generally  proves  so  ultimately.  A  fracture  is 
likely  to  lead  to  it,  because  stimulants  are  improperly  withdrawn.  A 
compound  fracture  is  at  all  times  a  dangerous  accident  I  knew  a  case 
of  a  drunkard,  who  fell  on  level  ground,  and  fractured  both  his  Tibia 
and  Fibula.  A  fracture  of  the  Tibia^  such  as  that  exhibited,  may  be 
produced  either  by  a  blow,  or  by  a  fall. 

The  Counsel  on  both  sides  having  addressed  the  Jury, 
the  Lord  Justice-Clerk  summed  up  the  evidence. 

The  Jury  returned  a  verdict,  unanimously  finding  the 
pannel  guilty  of  an  assault,  to  the  effusion  of  blood,  with 
the  poker  libelled,  but  finding  no  other  aggravation  pro- 
ven, and  unanimously  recommending  the  pannel  to  the 
leniency  of  the  Court. 

In  respect  of  which  verdict  of  Assize,  she  was  sentenced 

to  be  imprisoned  in  the  Tolbooth  of  Forfar,  for  the  period 

of  twelve  calendar  months. 

o 
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INVERNESS. 


April  23  Judge, — The  Lord  Justice  Clerk. 

1836. 

His  Majesty's  Advocate. — Innes. 


AGAINST 

John  Campbell. — E*  S.  Gordon* 

Citation. — Uttering. — Objection  that  the  words,  ^^asgenuine^'  were 
omitted  in  the  execution  of  Citation,  on  a  charge  of  Uttering  as  ge- 
nuine a  Forged  Writing,  repelled. 

No.  33.   John  CAMPBELii,  Sheriff-officer  at  Borve,  in  the  Island 
c^^u  of  Skye,  was  charged  on  criminal  letters,  with  the  crime 

of  Forgery,  as  also  the  using  and  uttering  as  genuine,  or 

^^&^'  causing  or  procuring  to  be  used  and  uttered  as  genuine, 
any  forged  writing,  knowing  the  same  to  be  forged. 

E.  S.  Gordon,  for  the  pannel,  objected  to  the  execution 
of  citation,  that  the  words  "  as  genuine"  were  omitted, 
and,  therefore,  that  the  execution  was  null,  (Alison,  ii.  p. 

339.) 

Innes,  for  the  prosecution,  replied, — the  crime  was 
sufficiently  described  without  these  words,  as  the  pannel 
could  not  be  unaware  of  the  nature  of  the  charge  served 
upon  him,  viz.  that  of  uttering  a  forged  writing,  knowing 
it  to  be  forged. 

The  objection  was  repelled. 

The  pannel  pleaded  not  guilty,  and  proof  was  led, 
from  which  it  appeared,  that  the  forgery  was  committed 
in  the  presence  of  Mr.  Matheson,  Sheriff-Clerk-depute  at 
Portree,  and  consisted  in  the  pannel's  adhibiting  to  an 
execution  of  a  summons  at  his  instance  before  the  Sheriff 
Court,  the  signature  of  another  Sheriff-officer,  whose  name 
he  falsely  stated  he  was  authorised  to  use. 

The  Jury  returned  a  verdict  unanimously  finding  the 
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paiinel  guilty,  but  strongly  recommending  him  to  the  No.s3. 
leniency  of  the  Court  Campbeii, 

InvernesSj 
April  38 

In  respect  of  which  verdict  of  Assize,  he  was  sentenced     ^^^ 
to  be  imprisoned  for  the  period  of  two  calendar  months.     Forgery, 


HiB  Majesty's  Advocatb* — Inne$, 

AGAINST 

WiLLiAK  Ross  and  Robert  Robertson. — B,  S,  Gordon, 

Murder. — Inciting  an  Idiot  to  Commit  an  Assault,  by  which 
A  PERSON  18  KILLED. — I.  An  Idiot  having  assaulted  another^  and 
killed  him,  ordered  to  be  confined  for  life. 

2.  A  pannel  tried  for  inciting  the  Idiot  to  commit  the  assault,  but  ac- 
quitted. 

William  Ross  and  Robert  Robertson  were  charfired   No.  34. 
with  Murder,  in  so  far  as,  on  the  30th  December  1835,  ro^  Lnd 
on  or  near  to  the  high  road  leading  from  Brigend  of  iJ^rtton 
Alness  to  Ardross,  in  the  parish  of  Rosskeen  and  county  ^Y^^ 
of  Ross,  the  said  William  Ross  did  wickedly  and  felon-     ^83^ 
iously  attack  and  assault  John  Monro,  an  idiot,  then  re-  .^^^  ^ 
siding  with  Hector  Ross,  on  the  farm  of  Rosskeen,  and     ^^ 
did  throw  a  stone  at  him,  which  struck  him  on  the  head 
and  fractured  his  skull,  and  mortally  wounded   him,  in 
consequence  of  which,  the  said  John  Monro  died  some 
days  afterwards,  namely,  on  or  about  the  10th  day  of 
January  1836,  and  was  thus  murdered  by  the  said  William 
Ross,  and  the  said  Robert  Robertson  was,  time  and  place 
first  libelled,  present,  and  did  wickedly  and  feloniously 
instigate,  advise  and  direct  the  said  William  Ross  to  com^ 
mit  the  said  assault,  whereby  the  said  John  Monro  was 
murdered,  and  the  said  Robert  Robertson  was  art  and 
part  of  the  said  murder.      The  indictment  contained  also 
an  alternative  charge  against  Robert  Robertson,  for  the 
crime  of  wickedly  and  feloniously  provoking  or  inciting 
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ifo.  34.   an  idiot,  or  person  of  weak  intellect,  known  by  the  person 
Rosa  and  SO  iocitingy  or  provoking  him,  to  be  violent  and  ferocious 
Robernon,  when  provoked  or  incited,  to  commit  an  assault,  by  which 
Aprir23'  Assaulta  person iskilled,  in  so  far  as,  thesaid  William  Ross 
1836.    being  an  idiot  or  of  weak  intellect,  and  being  violent  and 
j^^j^^  ferocious  when  provoked  or  incited,  the  said  Robert  Ro- 
&c      bertson  well  knowing  the  said  William  Ross  to  be  an  idiot 
or  of  weak  intellect,  and  of  such  a  character,  did,  time  and 
place  first  libelled,  wickedly  and  feloniously  provoke  and 
incite  the  said  William  Ross  to  attack  the  said  John  Monro, 
by  promising  him  a  halfpenny  if  he  would  do  so,  or  other- 
wise to  the  prosecutor  unknown,  and  in  consequence  of 
his  so  provoking  and  inciting  him,  the  said  William  Ross 
did,  time  and  place  first  libelled,  and  in  manner  above  de- 
scribed, attack  and  assault,  and  put  to  death  the  said  John 
Monro. 

E.  S.  Gordon,  for  the  pannel  Ross,  objected  i^  the  bar 
of  trial,  that  he  was  an  idiot. 

Two  medical  men  were  examined;  after  which  the  Court 
foimd  that  the  pannel  William  Ross  was  altogether  unfit 
for  trial,  and  ordained  him  to  be  carried  back  to  the  gaol 
of  Tain,  therein  to  be  detained  all  the  days  of  his  life,  or 
as  shall  afterwards  be  regulated  by  order  of  this  Court, 
or  of  the  High  Court  of  Justiciary.^ 

The  pannel  Robertson  being  interrogated  on  the  alter- 
native charge  in  the  libel,  pleaded  not  guilty. 

Mr.  Cameron,  Solicitor,  Inverness,  was  sworn  interpre«- 
ter  of  Gaelic. 

» 

EVIDENCE   FOR  THE   PROSECUTION. 

» 

William  Rose,  farm-servant  to  John  Wallacet  farmer  at  MiUcraig 
— On  the  dOtk  of  December  last,  while  I  was  ploughing,  I  saw  two 
idiots,  viz.  William  Ross  and  John  Monro.  The  pannel  was  with  me. 
The  idiots  were  first  met  by  another  person  named  M'Pherson.  The 
pannel  told  Ross  to  go  after  Monro,  and  he  would  give  him  a  halfpen« 
ny,  I  said  to  the  pannel,  "  let  them  alone."  Ross  was  at  a  little  dis- 
tance* from  Monro,  and  when  he  heard  the  halfpenny  mentioned,  he 

^  William  Ross  died  in  gaol  a  few  days  afterwards. 
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ireni  after  him,  and  threw  a  stone  at  him.     When  he  threw  the  stone,     So,  M. 
he  was  about  three  yards  from  Monro.    I  cannot  tell  whether  it  was  a  ^^'"J 
big  stone,  as  I  was  at  a  little  distance,  and  did  not  percdve  it     He    Robert 
struck  Monro,  who  instantly  felL    I  had  known  Ross  for  about  eight  ^^,^°' 
years  before  thb.     He  used  frequently  to  pass  through  the  offices  of  April  2a 
tiie  farm.     He  was  at  times  very  wild^  by  which  I  mean  that  when      ^^^' 
spoken  to,  he  did  not  care  what  he  did.    The  servants  used  to  be  afraid 
of  him — and  were  more  so  after  this  occurrence.    M<Pherson  ftrst  de-      \c.  ' 
sired  Ross  to  go  after  Monro,  and  the  pannel  succeeded  in  making  him 
go^  on  mentioning  the  hal^enny.    Monro  died  about  a  fortnight  after« 
wards.    He  was  hurt  by  the  stone. 

'  Cross-examined  by  Gordon. — The  pannel  was  at  the  distance  of  a- 
bout  ninety  yards  from  Ross,  when  he  mentioned  the  halfpenny. 
M'Pherson  had  been  for  a  considerable  time  setting  the  idiots  against 
each  other,  and  had  desired  Ross  to  take  from  Monro  some  meal  which 
he  was  carrying.  At  the  time  that  M'Pherson  was  talking  to  him,  I  saw 
tloss  stoop  down,  and  take  up  something  from  the  ground.  I  did  not 
hear  M'Pherson  say  any  thing  to  Ross  about  the  stone,  or  what  he  took 
np.  I  did  not  see  the  stone.  The  pannel  could  not  have  seen  it. 
When  I  gave  the  warning  to  the  pannel,  I  rather  apprehended  some- 
thing would  happen,  after  the  pannel  spoke  to  Ross  as  he  did.  I 
cannot  speak  to  the  pannel's  disposition. 

John  M*Lbod,  farm'Servant  at  MtUcraig^  corroborated  the  last 
witness. — The  words  spoken  by  the  pannel  were  in  Gaelic,  meaning* 
**  Go  after  him,  and  I  will  give  you  a  halfpenny."  When  these  words 
were  used,  Ross  flew  at  Monro,  and  threw  at  him  a  stone,  which  I 
think  he  had  in  his  hand  before.  It  struck  Monro  on  the  head,  and  he 
foil  flat  down.  Ross  was  about  two  yards  from  Monro  at  the  time. 
After  he  fell,  he  went  and  stood  beside  him.  I  lifted  Monro  up.  His 
head  was  bleeding,  and  much  injured.  I  knew  both  the  idiots.  Monro 
was  inoffensive  and  quiet, — Ross  sometimes  violent  and  dangerous.  The 
pannel  has  been  at  Millcraig  since  Whitsunday  last.  Ross  was  often 
about  the  farm — just  going  about  like  a  fool. 

Cross-examined  by  Gordon. — I  saw  no  other  man  there.  I  was  at 
a  much  greater  distance  than  Rose.  I  did  not  see  if  the  pannel  ex- 
pressed sorrow.     He  assisted  to  lift  Monro. 

By  the  Court. — I  was  much  surprised,  when  I  saw  Ross  throw  the 
stone.  I  really  believe  he  would  not  have  thrown  it,  if  he  had  not 
been  promised  the  halfpenny.  I  did  not  hear  the  pannel  tell  him  to 
throw  the  stone.  He  only  promised  him  a  halfpenny. 
.  Margaret  Ross  alias  Mackay. — I  was  passing  along  the  road, 
near  a  field  where  some  men  were  ploughing,  and  saw  two  idiots  meet. 
I  heard  one  of  the  men  say  something  about  a  halfpenny,  but  do  not 
know  who  it  was — ^heard  nothing  more — ^but  immediately  after,  one  of 
the  idiots  struck  the  other  with  a  stone.  He  fell.  I  did  not  observe 
the  appearance  of  his  head,  nor  see  him'  carried  away. 
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No.  ai.        John  Wallace,  farmer  at  MUlcraiig^'^The  pannel  has  lived  wiUi 

William    mg  sJq^  Whitsunday  last.     Ross  came  about  my  &rm,  at  times,  for 

Robert    ^^^  or  three  years.    He  is  violent  at  times,  and  has  become  more  so 

Robertson,  since  last  harvest.    He  has  been  about  the  farm  since  then.    I  am  not 

April  23'  ®"^^  ^^  ^^®  pannel  ever  saw  him  before  the  accident.  He  might  have 

iSSfi.     done  so.     I  have  known  Ross  commit  violence.     The  children  used  to 

'  provoke  him,  and  make  diversion  with  him ;  and  then  he  would  strike 

^'&t'''    anyone. 

Cross-examined  by  Gordon. — I  have  seen  Ross  sent  after  people  often, 
but  not  to  do  them  harm.  I  have  known  him  sent  after  lasses  to  kiss 
them.  I  am  not  sure  that  the  pannel  ever  saw  Ross  before.  I  never 
saw  them  together.  I  was  well  pleased  with  the  pannel  as  a  workman, 
and  never  saw  anything  bad  in  his  temper.  I  have  heard  of  his  being 
charged  with  one  assault  before  this. 

Mabgaret  Ross,  daughUr  of  Hector  RosSf  cottar  at  Rosskeen — 
The  deceased  John  Monro  was  my  maternal  uncle,  and  was  an  idiot 
from  his  birth.  He  went  out  early  on  the  30th  December,  in  perfect 
health,  and  was  brought  back  in  a  cart,  with  his  head  wounded,  and  un- 
able to  move.  One  side  was  powerless.  He  died  twelve  days  after- 
wards, of  the  injuries  received  on  the  head.  No  medical  man  was 
called  in  during  his  life.    His  body  was  examined  after  disinterment 

The  pannel's  declaration  was  then  read,  in  which  he 
denied  having  instigated  the  idiot  Ross  to  throw  the  stone. 

The  Counsel  on  both  sides  having  addressed  the  Jury, 
the  Lord  Justice-Clerk  summed  up  the  evidence. 

The  Jury  returned  a  verdict,  unanimously  finding  the 
pannel  "  not  guilty." 

In  respect  of  which  verdict  of  Assize,  he  was  assoilzied 
simpliciter^  and  dismissed  from  the  bar. 


April  25  His  Majesty's  Advocate. — Innes. 

1836. 


AGAINST 


Donald  MacInnbs — 3Iaedougal, — and  Malcolm  Macpuerson.— « 

Inffiis* 

Robbery. — Falsehood,  Fraud  and  Wilful  Imposition. — I.  A 
pannel  charged  with  forcibly  taking  from  the  person  of  another, 
payment  of  a  debt  due  to  himself,  tried  for  Robbery. 

2.  Conviction  on  a  charge  of  falsehood,  fraud  and  wilful  imposition. 

Donald  MAclNNEs,and  Malcom  Macpherson,  were 
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charged  with  Robbery^  as  also  Falsehood,  Fraud,  and  ^^*^* 
Wilful  Imposition :  M'Tunet 

and 

In  so  far  as,  (1.)  on  the  4th  of  February  1836,  within  the  house  atj^j?^^^ 
Bowenin,  in  the  parish  of  Portree,  and  county  of  Inverness,  occupied  Invernesa, ' 
hy  Isabella  Macqueen  or  Mackay,  widow,  the  said  Donald  Maclnnes  ^f^J^ 

and  Malcolm  MaoPherson  did,  both  and  each,  or  one  or  other  of  them, 

wickedly  and  feloniously  attack  and  assault  Kenneth  Morrison,  resid*  Robbery,  " 
mg  in  Glenmore,  in  the  parish  of  Portree  aforesaid,  and  did  throw  him  ^^ 
to  the  ground,  and  did  violently  and  forcibly  take  from  his  person,  and 
did  rob  him  of  six  or  thereby  bank  or  bankers'  notes  for  one  guinea 
each,  a  pocket*book;  a  great  coat,  and  a  woolen  tartan  shawl,  the  pro- 
perty, or  in  the  lawful  possession  of  the  said  Kenneth  Morrison :  or 
OTHBRWisB,  time  and  place  above  libelled,  the  said  Donald  Maclnnes 
did  wickedly  and  feloniously  attack  and  assault  the  said  Kenneth  Mor- 
rison, and  did  throw  him  to  the  ground,  and  did  violently  and  forcibly 
take  from  his  person,  and  rob  him  of  six  or  thereby  bank  or  bankers' 
notes  for  one  guinea  each,  the  property,  or  in  the  lawful  possession  of 
the  said  Kenneth  Morrison:  And  further,  (2.)  time  and  place 
above  libelled,  the  said  Malcolm  MacPherson  did  wickedly  and  felo- 
niously, and  ialsely,  pretend  to  the  said  Kenneth  Morrison,  that  he  was 
a  sheriff-officer  or  constable,  and  that  he  had  a  warrant  to  apprehend 
him,  unless  he  paid  a  debt  which  he  alleged  he  owed  to  Alexander 
Martin  at  Kyleakin ;  and  he  the  said  Malcolm  MacPherson  did,  by 
means  of  these  or  similar  false  and  fraudulent  representations,  induce 
the  said  Kenneth  Morrison  to  deliver  to  him  a  great  coat,  a  woolen 
tartan  shawl,  three  shillings  or  thereby  in  silver  money,  the  property 
or  in  the  lawful  possession  of  the  said  Kenneth  Morrison  ;  and  did  fail 
to  restore  the  same,  and  did  wickedly,  fraudulently,  and  feloniously 
appropriate  the  same  to  his  own  uses  and  purposes ;  and  the  said  Ken* 
neth  Morrison  was  thus  wilfully  imposed  upon,  cheated,  and  defrauded 
by  the  said  Malcolm  MacPherson. 

The  pannels  pleaded  not  guilty. 

SVIDfiNCE  FOR  THE  PROSECUTION* 

Kenneth  Morrison,  merchant  cU  Glenmore  in  Portree. — I  was  at 
Bowenin,  near  Portree,  at  Isabella  Mackay*s  house,  on  the  night  of 
the  3d  of  February.  I  was  late  in  going  to  bed,  and  was  awoke  about 
three  o'clock  in  the  afiernoon  of  next  day,  by  the  pannel  M<Innes.  Mac- 
Pherson was  with  M*Innes  at  this  time.  We  had  a  dram  together, 
and  conversed  about  exchanging  two  horses,  which  had  taken  place 
some  time  before.  I  owed  M^Innes  L.6  on  the  transaction,  which  I 
promised  to  pay,  but  not  then.  He  demanded  payment,  and  I  offered 
to  give  him  back  hb  horse,  as  I  could  not  pay  for  it.  M<Innes  refused  to 
take  back  his  own  horse,  and  I  asked  time.    M*Innes  then  put  me 
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If 0. 35.   down,  9nd  took  the  money  from  mj  inside  vaisteoat  poeket    Hie 

J^^n^    money  was  in  a  pocket-book ;  and  after  M'Innes  took  the  money»  he 

and      threw  the  pocket-book  on  the  floor.     He  then  took  68.  frt>m  his  own 

Mftloolm  pocket,  and  forced  me  to  take  them.  There  were,  six  guineas  in  my 
Inreniett,'  pocket-book.    It  was  taken  from  me  by  forces  and  my  waistcoat 


April  25  |j0|^  In  getting  it  out  of  the  pocket.    Before  M^Innes  demanded  the 
money,  he  pat  M'Pherson  oot  at  the  door,  where  I  saw  him  standing* 


]lpl^5^r.  at  the  time  of  the  robbery.  After  M4nnes  had  taken  the  pocket* 
Ac.  book,  he  went  to  a  fire-place  in  another  part  of  the  hoose,  and  sent 
M*Pherson  to  me.  M'Pherson  came  and  asked  if  I  had  more  money, 
when  I  said  I  had  nothing  but  the  6ft.  M'Pherson  said  he  had  an 
order  from  Martin  of  Kyleakin  for  a  debt  due  by  me,  and  also  a  war* 
rant ;  he  said  he  was  a  sherifl^ifficer,  and  had  a  warrant  for  taking 
every  stitch  of  clothes  off  my  back,  except  my  shirt.  I  did  not  owe  Mr* 
Martin  any  thing.  M'Pherson  said  the  warrant  was  in  his  pocket, 
and  he  need  not  show  it.  He  then  desired  me  to  take  off  my  great 
coat,  and  upon  my  refusing,  be  pulled  it  off,  and  also  took  a  shawl,  at 
the  same  time  demanding  the  6s.  to  pay  his  expenses.  I  gave  him  Ss., 
being  afraid  to  refuse  altogether,  and  unable  to  get  away, — both  Mao- 
Pherson  and  M'Innes  preventing  me.  At  length  they  let  me  go,  and 
I  went  with  them  to  Portree,  about  an  English  mile  distant  M'Innes 
gave  me  a  dram  by  the  way,  in  a  little  smuggling  house.  I  got  away 
from  this  house,  and  gave  information  to  the  Procurator- Fiscal  of  what 
had  happened.  [_IdefUtfied  the  coat  and  shawL']  The  widow  Mackay» 
her  SOD,  and  widow  Mackinnon,  were  present  at  the  time  of  the  rob- 
bery.  I  never  got  back  the  notes,  great-coat,  or  shawl.  They  were 
all  taken  from  me  forcibly,  and  against  my  will.  I  gave  the  3s.,  be- 
lieving that  M'Pherson  was  a  sheriff's  officer. 

cross-examined  by  Macdovq  Ah  for  the  pannel  M^Innes.-^The  ex- 
change of  horses  between  me  and  M'lnnes  took  place  about  a  week  or 
fortnight  before  Christmas.  We  met  on  the  road,  and  M'Innes  pro- 
posed an  exchange  of  our  ponies.  We  went  to  a  public-house,  had 
some  whisky,  and  struck  a  bargain.  I  had  to  give  my  grey  pony  and 
L.6.  68.  for  M^Innes's  black  pony.  I  promised  to  send  the  money 
on  the  first  day  of  the  next  week.  I  did  not  send  it.  Nor  did  I  give 
any  excuse  for  not  doing  so.  M*Innes  sold  his  horse  as  nine  years  old, 
but  every  person  said  it  was  double  that  age.  I  sold  it  a  week  before 
the  meeting  at  Bowenin  for  L.d,  to  one  Morrison  at  Portree.  Some* 
thing  might  have  passed  at  the  time  of  the  sale  of  the  horse,  about  a 
luckpenny.  When  M'lnncs  took  the  money  at  Bowenin,  and  gave  me 
back  the  6s.,  he  said  it  was  for  discount.  I  did  not  call  out  for  help  at 
the  time  of  the  robbery,  and  we  had  some  whisky  after  the  things  were 
taken  away.    I  paid  my  share  of  the  whisky  at  the  smuggling  hut 

By  lNGLis,ybr  the  pannel  M^PhersoUn — ^I  did  not  owe  a  penny  to 
Martin,  and  had  never  seen  the  pannel  M'Pherson  before.  I  had  put 
the  money  in  my  pocket,  to  pay  other  debts. 

By  the  Court.— When  I  said  I  would  give  back  the  horse  to  M^Innes, 
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I  meant  to  get  it  fVom  the  penon  to  wfaom  I  had  sold  it  for  L.d.  It  K(v  35« 
was  apprehension  of  personal  injury  that  made  me  part  with  my  things  J^^J^^ 
to  M'Pherson.  and 

Ai^BXANDBB  Maokay,  aoft  cf  Widoio  Mnu^uxy  ai  Bowenin. — I  was  Maloohn 
present  with  Morrison  at  my  mother's  house,  on  the  dd  or  4th  of  inyen&en,' 
February*    I  reeoUeet  the  pannels  oomiog  on  the  following  day,  and  Aoril  25 

raising  Morrison  out  of  bed.     I  was  in  the  adjoining  room,  and 

heard  a  noisy  conversation ;  heard  the  voice  of  M*Jnnes,  which  was  Bobbery 
loud,  demanding  money  from  Morrison.  He  said  he  would  take  &o. 
it  out  of  his  body,  or  have  personal  satisfaction,  if  he  did  not  get 
his  own.  I  saw  M*Innes  take  the  money  from  Morrisons  breast; 
but  cannot  say  that  it  was  taken  against  hb  will,  excepting  that  he 
appeared  dissatisfied.  There  were  L.6.  6s,;  M*Innes  took  fis.,  and 
gave  it  hurriedly  to  Morrison.  When  I  saw  him  take  the  pocket^bookt 
I  asked  him  what  he  was  dicing  that  way.  He  d— d  me  for  interfering* 
(Corroborated  the  preceding  witness  as  to  the  assault  by  M'Pherson.) 

Isabella  Macquebn  or  Mackay,  corroborated  the  last  witness,  as  to 
the  scene  in  her  house  between  Morrison  and  M*Innes.  When  M'Innes 
got  the  money,  he  counted  it,  and  siud,  *<  I  have  my  own."  He  also 
said  he  had  come  on  that  business  or  transaction  ;  and  something  was 
said  about  a  luckpenny^  when  he  gave  back  the  Gs. 
-  John  M'Lban,  engineer  and  contrador^  rending  at  Arisoig^  met 
the  pannels  on  the  dd  of  February,  while  travelling  to  Portree^ 
M'Innes  said  he  was  going  in  search  of  Kenneth  Morrison,  to  crave 
him  for  a  debt,  for  satisfaction  of  a  horse.  If  Morrison  did  not  pay 
him,  M'Innes  said  he  would  give  him  a  drubbing ;  and  he  and  M<Pher- 
son  laid  a  plan  for  going  to  Morrison's  house  late  in  the  evening.  I 
parted  with  them  about  five  miles  from  Portree ;  but  afterwards  met 
them  in  Portree,  when  M'Innes  said  he  had  got  the  money  from  Mor- 
rison, having  taken  it  from  hb  person.  M*Pherson  had  a  coat  and 
shawl,  which  he  said  he  had  obtained  from  Morrison,  for  some  debts  due 
to  one  Martin  at  Kyleakin.    He  sud  he  got  them  voluntarily. 

Cross-examined  hy  M'DouGALybr  M*Innes, — The  pannels  said  it  was 
difficult  to  get  Morrison,  as  he  would  leave  his  mother's  house  to  avoid 
them.  I  had  known  M'Innes  for  ten  years,  and  believed  him  to  be  a 
very  respectable  person. 

J3y  Inglis  for  M*Pherson, — I  am  not  so  well  acquainted  with  him* 
I  have  heard  nothing  against  his  character^  and  believe  him  to  be  a  de- 
cent honest  man. 

SZCULPATORY  BVIDBMCB. 

John  M'Phbrson,  Beauky* — ^I  was  chamberlain  for  Lord  Mac- 
Donald  at  Skye  for  many  years*  I  knew  M*Innes  to  be  a  quiet  re- 
spectable person. 

Alexander  Martin,  tnntner  in  Kyleakin* — ^Kenneth  Morrison 
purchased  from  me  some  cod  and  herrings,  which  he  did  not  pay  for.  I 
bought  back  the  twenty  barreb  of  herrings  from  MorrisoUy  at  the  price 
of  L.  18.  Ids.    I  paid  him  the  money>  that  Morrison  might  swear  before 
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Ka  36.    the  Sheriff  that  he  was  clear  of  the  bargain ;  aodlie  was  to  give'  back 

Donald    ^^  money  to  me,  but  he  ran  off  with  it.    I  asked  M'Pherson  to  go  with 

and      M'Innes,  to  see  if  he  could  get  less  or  more  of  my  money  from 

^^^^°^  Morrison.    He  agreed  to  go.    I  had  been  searching  for  Morrison  n^- 

Invernesa,  self  before  this. 

^\m^       Croff-exomifietf  b^f  IvjxEsfor  the  proiecuiiams — M'Pherson  is  married 
•  to  my  uster-     I  did  not  prosecute  Morrison  for  the  debt    I  went  to  no 

'  Robbery  ^^7^^  about  it,  and  had  no  decree  for  it. 

&c.  Grorge  Robertson,  Sheriff- StibstUuie  of  the  Island  ^  Skye. — I 

have  known  the  pannel  M'Innes  for  six  years.    He  is  a  very  respect- 
able man,  in  his  line  of  life,  which  is  that  of  a  merchant. 

The  Counsel  for  the  profiecution,  and  for  eadi  of  the 
pannels,  having  addressed  the  Jury,  the  Lord  Justice- 
Clerk  summed  up  the  evidence. 

The  Jury,  by  a  plurality  of  voices,  found  the  charge 
against  the  pannel  M^Innes  not  proven,^  and  found  the 
pannel  M'Pherson  guilty  of  Falsehood,  Fraud,  and  Wilful 
Imposition. 

In  respect  of  which  verdict  of  Assize,  the  pannel 
M'Inues  was  assoilized  simpliciter^  and  dismissed  from 
the  bar ;  and  the  pannel  MTherson  was  sentenced  to  be 
imprisoned,  for  the  period  of  three  calendar  months. 


SOUTH  CIRCUIT. 

Spring,  1836. 


^iSr.^'        ^«ti^  JEDBURGH. 

Judge, — ^LoRD  Moncreiff. 
His  Majesty's  Advocate. — Shaw  StewarL 

AGAINST 

John  REm,  Andrew  Amos,  Alexander  Mathison,  Alexander 
Scott,  Adam  DALaLiESH,  and  James  Watson. — Milne. 

Night  Poaching. — Indictment. — 1.  Six  pannels  conyicted  of  con- 
traventioD  of  the  Act  9th  Geo.  IV.  c.  69.  Sentence — one  month's 
imprisonment. 

2.  The  words  '<  or  were  in  the  near  neighbourhood  of  said  landi*  struck 
out  of  an  Indictment  under  this  Act 

John  Reid,  blacksmith,  Andrew  Amos,  his  apprentice, 

^  The  minority  of  the  Jury  were  disposed  to  find  this  pannel  not 
guilty. 
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Alexander  Mathison,  joiner,  Alexander  Scott,  joume3rman  ^^  ^ 
in  his  employment,  Adam  Dalgliesh,  jun.  mason,  and  Rmdand 
James  Watson,  ploughman,  were  charged  with  contra-*  j^ll^h, 
vention  of  the  Act  9th  Geo.  IV.  c.  69,  entitled,  "  An  act  ^\^ 
**  for  the  more  eflTectual  jM^evention  of  persons  going  armed  > 

**  by  night  for  the  destruction  of  game." — §  9.  /iv  so  p^||^. 
FAS  AS,  they  did  in  company  together,  or  in  company  with 
some  other  person  or  persons  to  the  prosecutor  unknown, 
by  night,  that  is  to  say,  between  the  expiration  of  the 
first  hour  after  sunset,  and  the  beginning  of  the  first  hour 
before  sunrise,  on  the  night  of  the  9th,  or  morning  of  the 
10th  of  October  1885,  unlawfully,  and  to  the  number  of  . 
three  or  more  together,  enter  the  lands  of  Wheathope,  in 
the  parish  of  Yarrow,  and  shire  of  Selkirk,  the  property 
of  his  Grace  the  Duke  of  Bucdeugh  and  Queensberry, 
or  were  in  the  near  neighbourhood  of  said  lands,  for 
the  purpose  of  destroying  game  or  rabbits,  the  said  John 
Reid,  Andrew  Amos,  Alexander  Mathison,  Alexander 
Scott,  Adam  Dalgliesh,  jun.  and  James  Watson,  or  one 
or  more  of  them,  or  of  the  said  unknown  persons,  being 
then  and  there  armed  with  guns  or  other  fire-arms,  or 
offensive  weapons. 

On  the  suggestion  of  the  Court,  the  words  **  or  were 
in  the  near  neighbourhood  of  said  lands,''  were  struck  out^ 
as  not  being  justified  by  the  section  of  the  act  libelled  cm. 

The  pannels  being  interrogated  on  the  libel  as  amended, 
pleaded  guilty. 

Milne,  in  mitigation  of  pimishment,  stated  that  the 
pannels  had  not  gone  out  for  the  purpose  of  destroying 
game,  but  to  destroy  rabbits.  And  they  were  not  aware, 
at  the  time  when  they  committed  the  offence,  of  the  pro- 
visions of  the  act  of  Parliament,  under  which  the  indicts 
ment  was  laid.  He  also  produced  certificates  of  their 
previous  good  character. 

Lord  Moncreiff. — The  pannels  have  pleaded  guilty 
to  a  charge  brought  under  a  statute,  which  renders  it  im- 
perative upon  the  judge  to  pronounce  a  sentence  of  trans- 
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^o.  3&  portation  for  a  term  not  exceeding  fourteen  years,  or  impri^ 
Raid  ^d  sonment  with  hard  labour  for  any  period  not  exceedii^ 
j^^rX,  ^^^^  years.     It  is  most  lamentable  that  .men  otherwise 
•^p^26  respectable,  should  so  frequently  disregard  the  law,  by  going 
>  out  at  night  in  armed  bands,  for  the  purpose  of  destroying 

v^!^^  game.  The  act  for  repressing  this  crime  has  been  passed, 
not  on  account  of  the  value  of  game,  but  on  account  of  the 
great  danger  which  occurs  to  the  lieges  from  the  practice, 
and  in  order  to  prevent  more  serious  crimes.  No  one  can 
doubt,  that  six  strong  yoimg  men  going  in  a  body  armed 
with  guns,  and  eager  upon  the  object  which  they  have  ia 
view,  are  likely  to  commit  violence  on  those  appointed  to 
prevent  them  from  attaining  that  object.  The  going  in 
armed  bands  under  cloud  of  night,  is  an  indication  that 
the  party  know  that  they  are  acting  contrary  to  the  law ; 
while  the  being  provided  with  fire-arms,  is  apt  to  induce  men 
to  resist  opposition  with  extreme  violence,  and  is  in  many 
instances  a  proof  that  they  are  prepared  so  to  resist  it 
In  regard  to  the  statement,  that  the  pannels  had  gone  out 
,  for  the  destruction  of  rabbits  and  not  of  game^  it  can 
avail  them  nothing.  For  although  the  destruction  of 
rabbits  has  been  foimd,  by  a  recent  decision,  not  to  be  an 
infringement  of  the  game  laws,  they  are  inserted  in  this 
statute,  in  order  that  persons  may  not  go  out  in  armed 
bands  by  night,  under  the  pretence  of  destroying  rabbits. 
I  give  all  consideration  to  the  previous  good  character  of 
the  pannels,  and  I  am  willing  to  believe,  that  in  this  in- 
stance they  have  broken  the  law,  in  ignorance  of  its  ex- 
istence. On  these  accounts,  and  considering  that  no  other 
breach  of  the  law  has  occurred,  I  am  disposed  to  exercise 
the  discretionary  power  with  which  I  am  invested,  as  far 
as  the  act  will  allow.  I  trust  that  a  sentence  of  imprison- 
ment, for  a  limited  period,  will  have  the  effect  of  deterring 
the  pannels  from  ever  again  trespassing  on  the  property 
of  any  person  for  a  similar  object,  and  that  it  will  also 
serve  the  end  of  making  the  state  of  the  law  on  this  sub- 
ject generally  known  throughout  this  district.  It  is  im- 
perative under  the  statute,  that  the  imprisonment  should 
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be  accompanied  with  hard  labour.     I  know  that  such  a  No.  se* 
punishment  is  very  severe  upon  men  in  the  pannels'  con-  Beid  and 
dition.     But  upon  this  point  the  judge  has  no  discretion- jj^^^^"^' 
ary  power.  ^^ms^ 


In  respect  of  the  foregoing  judicial  confession,  the  pan-  p^^^' 
nels  were  sentenced  to  be  impriaoned  in  the  gaol  of  Selkirk, 
and  kept  to  hard  labour,  for  the  period  of  one  calendar 
month. 


DUMFRIES. 
Judoes. — Lords  Mbadowbank  and  Moncreiff.  April  29 

183S. 

His  Majesty's  Advocatb. — Shaw  Stewart. 

against 
William  Sharpb  M'Caughte. — E.  F,  Maiiland, 

Theft. — ^Etidbncb — 1.  The  slightest  anwtio  b  sufficient  to  eon- 
stitute  Thefty  if  the  animu$Jurandi  be  clearly  established. 

2.  Circumstances  in  which  a  pannei  was  acquitted  on  a  charge  of  Theft 
by  Housebreaking. 

William  Sharpe  M*Caughie  was  charged  with  Theft,  wmSL 
cotnmitted  by  means  of  Housebreaking  :  m^cTH- 


In  so  far  as,  late  on  the  23th,  or  early  on  the  26th  February  1886,  '  ' 

lie  did  wickedly  and  feloniously  break  into,  and  enter  the  house  situated  j^^  ^ 
at  Janefield,  in  the  parish  of  Kircudbright,  and  Stewarty  of  Kircudbright,  breaking. 
then  occupied  by  Robert  Roy,  merchant  in  Liverpool,  by  breaking  or 
cotting  out  one  or  more  panes  of  glass  from  one  of  the  windows  thereof 
and  then  undoing  the  fastenings  of  said  window,  or  in  some  other  way 
to  the  prosecutor  unknown,  and  having  thus  obtained  entrance  into 
said  house,  he  did  then  and  there  wickedly  and  feloniously  steal,  and 
theftttously  take  away  an  iron  or  metal  table  spoon,  a  small  chrystal 
bottle,  a  jug,  a  bottle  of  beer  or  ale,  a  bottle,  the  property  or  in  the  law«- 
ful  possession  of  Grace  M*Minn,  servant  to  the  said  Thomas  Roy,  as 
also  a  water-jug,  the  property  of  Marion  Ross,  residing  at  St  Cuthbert's 
Cottage,  in  the  parish  of  Kircudbright  aforesaid,  or  in  the  lawful  pos- 
session of  the  said  Grace  M'Minn,  or  of  the  said' Thomas  Roy. 

M'MiKN  the  servant  girl,  who  was  the  only  persou 
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•No.  37.  residing  in  the  house  at  the  time,  proved  that  it  was  enter- 

^1^  ed  during  the  night,  by  breaking  two  panes  of  the  kitchen 

^mfm» '  ^i^^^w,  and  removing  the  fastenings.      The  door  com- 

Aprii  29  municatinff  between  the  kitchen  and  the  rest  of  the  house 

. 1^  was  locked,  and  there  was  a  slight  appearance  of  cutting 

Theft  by  upon  it  near  the  lock,  and  a  knife  belonging  to  the  pannel 

breakiDg.  was  found  in  the  kitchen.      There  was  snow  upon  the 

ground  at  the  time,  and  the  footmarks  of  the  person  who 

had  entered  by  the  window  corresponded  with  those  of 

the  pannel,  who  was  club-footed« 

The  servant  girl  stated,  that  on  taking  alarm  in  the 
morning,  on  finding  that  the  house  had  been  entered,  she 
did  not  examine  the  kitchen,  before  going  to  inform  the 
Procurator-Fiscal,  and  that  on  returning  with  him,  she  saw 
some  of  the  articles  libelled  on,  as  having  been  stolen, 
standing  in  a  trough,  to  which  they  had  been  removed 
from  a  shelf,  where  they  were  the  previous  evening.  The 
trough  was  of  such  a  size,  that  it  might  have  been  carried 
out  through  the  window.  After  the  Procurator-Fiscal 
had  examined  the  premises,  early  in  the  forenoon,  M'Minn 
again  left  the  house,  which  was  close  to  the  high  road, 
and  it  remained  empty  during  the  rest  of  the  day,  with 
the  kitchen  window  imfastened. 

It  appeared  that  there  were  marks  of  blood  upon  the 
kitchen  door,  and  upon  the  articles  which  were  removed 
into  the  trough  ;  and  when  the  pannel  was  apprehended 
the  next  day,  it  was  found  that  his  hand  was  cut. 

M^MiNN  admitted,  on  cross-examination,  that  she  was 
well  acquainted  with  the  pannel,  who  had  frequently 
visited  her  in  the  house,  and  had  recently  sent  to  say 
that  he  was  soon  coming  to  see  her. 

Shaw  Stewart,  for  the  prosecution,  argued, — that  al- 
though the  articles  libelled  on  were  not  proved  to  have 
been  taken  out  of  the  house,  the  removal  of  them  from 
the  shelf  into  the  trough  was  a  sufficient  amotio  to  con- 
stitute Xheft. 

E.  F.  Maitland,  for  the  pannel,  answered. — The 
clandestine  correspondence  admitted  by  the  servant  girl 
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to  have  existed  between  the  pannel  and  herself,  snf-  ^?:,?^' 

-      ,        i-  ,  »      •**     WiiUiam 

ficiently  accounts  for  his  forang  his  way  into  the  house,    sharpe 
without  assuming  any  intention  to  steal.    And,  in  these  Dum^^Jf' 
circumstances,  and  as  the  articles  were  not  carried  away,  ^uaef^. 
while  there  was  no  evidence  of  the  pannel  haying  been  ' 
interrupted,  the  mere  removal  of  them  from  one  part  '^uonw^ 
of  the  room  to  another  does  not  constitute  theft.  breaking. 

Lord  Moncreiff,  in  charging  the  Jury,  laid  it  down 
that  there  was  a  sufficient  amotio  of  the  articles  to  con- 
stitute Theft,  provided  they  were  satisfied  of  the  intention 
to  steal.  In  this  view  of  the  case,  the  circumstance  that 
the  trough  might  have  been  carried  out  through  the  win- 
dow was  important. 

The  Jury  returned  a  verdict  finding  the  pannel  not 

GUILTY. 

In  respect  of  which  verdict  of  Assize,  he  was  assoilized 
mnpUdter^  and  dismissed  from  the  bar. 


WEST  CIRCUIT. 

Spring  1836. 


INVERARY. 


Judge* — Lord  M*Kenzie.  ^    .j  22 

183fi. 

His  Majesty's  Advocate. — Napier. — J.  T.  Gordon. 

AGAINST 

John  M'Callum. — Semple, 

Indictment. — Citation. — 1.  An  objection  to  the  Service  Copy  of  an 
Indictment,  founded  on  a  dubiety  in  the  name  of  the  person  injured, 
repelled)  on  the  ground,  that  the  name  occurred  without  any  doubt,  in 
ft  previous  part  of  the  Indictment. 

8.  Tlie  Short  Copy  of  citation  may  be  prefixed  to  the  Service  Copy  df 
an  Indictment,  instead  of  being  subjoined  to  it. 

3.  Circumstances  in  which  an  objection  to  the  signatures  of  the  copy 

of  citation  was  repelled.  Xo.  38. 

John 

John  M^Callum  was  charged  with  Assault,  especially  M'CaUum. 
when  committed  by  means  of  stabbing  or  cutting,  and  to  ABsauit. 
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Ka  38.   the  effusion  of  blood,  the  injury  of  the  person,  and  the 
M'CaUum,  danger  of  life,  and  more  especially  stilly  when  committed 

Ap^n  by  R  person  who  has  been  previously  convicted  of  As^ 
J^sault. 

AMoit.  Semple,  for  the  pannel,  objected  in  bar  of  trial:  (1.) 
That  in  the  service-copy  of  the  indictment,  the  name  of 
the  person  alleged  to  have  been  assaulted  was  written  Wdlr 
ter  instead  of  Walker :  (2.)  That  the  short  copy  of  cita- 
tion was  prefixed  to  the  service-copy  of  the  indictment, 
instead  of  being  sulymned  to  it,  as  required  by  the  act  of 
Adjournal,  9th  July  1821,  (Alison,  ii.  p.  816.)  (3.)  That 
in  the  copy  of  citation,  the  word  **  witness"^  was  written 
over  the  word  ^^  messenger ^^  so  as  to  delete  or  confuse  it 
Napier,  for  the  prosecution,  answered :  (1.)  It  is  only 
doubtful,  whether  the  word  is  written  Walter^  or  Walker 
^the  original  /  having,  apparently,  been  corrected  into  k ; 
and,  besides,  the  name  occurs  in  a  previous  part  of  the 
indictment  without  any  dubiety.  So  that  the  expression 
*'  the  said  Huncan^  prefixed  to  the  word,  removes  all 
doubt  as  to  the  proper  reading :  (2.)  Citations  are  now 
regulated  by  the  act  9th  Geo.  IV.  c.  29»  passed  subsequent 
to  the  act  of  Adjournal,  and  the  provision  of  that  act  (^  6, 
schedule  A,)  does  not  make  it  necessary,  that  the  notice  of 
citation  occur  in  any  one  part  of  the  service  copy,  rather 
than  another :  (8.)  Although  there  is  a  little  crowding 
of  signatures  and  designations,  it  is  not  sufficient  to  viti- 
ate the  notice. 

The  objections  on  these  grounds  were  repelled. 
The  pannel  pleaded  not  guilty. — ^A  proof  was  led,  and 
the  Jury  returned  a  verdict,  finding  him  guilty  as  libelled. 

In  respect  of  which  verdict  of  Assize,  he  was  sentenced 
to  be  transported  beyond  seas,  for  the  period  of  seven 
years. 
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Hi8  Majesty's  Advocate. — Napier. — J,  T.  Gordon.  No.  39. 

Archibald 
Duncan 

MorriBOiny 

Archibald  Duncan  and  Robert  Morrison. — Semple.  AprU22 

1836. 


Procbss.^ — Aggravation. — ^Form  of  proving  an  Aggravation,  against  Theft,  &c 
a  pannel  who  pleads  gailty  of  the  simple  crime. 

Archibald  Dukcak  and  Robert  Morrison  were 
charged  with  Theft  by  Housebreaking,  and  Morrison  was 
farther  charged  with  two  acts  of  Simple  Theft,  aggravated 
by  his  being  habite  and  repute  a  thief.  Duncan  pleaded 
guilty  as  libelled. 

Morrison  pleaded  guilty  of  the  two  acts  of  simple  theft, 
but  without  the  aggravation  of  being  habite  and  repute  a 
thief. 

Before  Morrison's  plea  was  recorded,  the  Advocate- 
Depute  intimated  that,  upon  such  a  plea,  he  would  not  con- 
sent to  depart  from  the  aggravation  of  habite  and  repute. 

Morrison  adhered  to  his  plea,  which  was  recorded. 

A  Jury  having  been  impannelled  on  the  charge  against 
Morrison,  the  record  of  his  judicial  confession  was,  on 
the  motion  of  the  Advocate-Depute,  read  to  the  Jury 
by  the  Clerk, — and  no  other  evidence  was  adduced  on  that 
part  of  the  charge.  Three  witnesses  were  then  examined 
for  the  prosecution,  as  to  the  aggravation  of  habite  and 
repute,  and  were  cross-examined  at  considerable  length,  by 
S£HPL£  for  the  pannel,  and  by  the  Court 

The  Jury  returned  a  verdict,  finding  Morrison  guilty 
in  terms  of  his  confession,  but  the  aggravation  of  habite 
and  repute,  not  proven. 

In  respect  of  his  judicial  confession,  the  pannel  Duncan 
was  sentenced  to  be  transported  beyond  seas,  for  the 

p 
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No.  30.    period  of  seven  years ;  and  in  respect  of  the  foregoing 
DuDMin^  verdict  of  Assize,  the  pannel  Morrison  was  sentenced  to 


Rolirt   ^^^Iv^  months  imprisonment. 

Morrison, 
Inverary, 
April  22 
1836.  ___— -^ 


M»i 


Theft,  ftc. 


GLASGOW. 
April  27  Judges, — Lords  Mackenzie  ANn  Medwyn. 

1836. 

His  Majesty's  Advocate. — Napier. — J.  T.  Gordon. 

AGAINST 

RoBEAT  M*Anally. — H.  G.  AIL 

Murder. — Culpable  Homicide. — A  pannel  indicted  for  the  Murder 
'     of  his  Father — convicted  of  Culpable  Homicide. — Sentence,  nine 
months  tmprrisonment. 

Robert'       Robert  M^Anally  was  charged  with  Murder : 

B1 'Anally: 

_...^.  In  so  FAR  AS,  00  the  20tk  of  March  1836,  he  did,  in  or  near  to  Mit- 

Murder.  chelPs  close,  in  or  near  Bridgegate  street  of  Glasgow,  wickedly  and 
feloniously  attack  and  assault  James  M*AnaIIy  his  father,  and  did  then 
and  there  violently  dash  and  strike  a  poker,  or  some  other  lethal  wea- 
pon to  the  prosecatcr  unknown,  against  the  head  of  the  said  James 
M<Anally»  whereby  his  skull  was  fractured,  and  he  was  mortally  wound- 
ed, and  in  coDsequence  whereof  be  died  on  or  about  the  23d  Mardi 
1836,  and  was  thus  murdered  by  the  said  Robert  M*Anally. 

The  pannel  pleaded  "  Not  Guilty." 


EVIDENCE  FOR  THE  PROSECUTION. 

Neil  Mxjllen,  residing  in  Mitdiell^s  close,  Bridgegate  street  of 
Glasgtm. — I  knew  the  pannel  and  his  ^then  I  was  hi  their  honse 
between  twelve  and  one  of  the  day  libelled.  The  father  threw  a  stone 
.  in  at  the  window,  and  struck  the  pannel  on  the  knee.  This  was  be- 
cause those  in  the  house  had  barred  the  door,  and  would  not  let  him 
in.     The  police  came^  and  put  the  father  into  a  neighbour's  house. 
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-As  soon  as  they. went  away,  lie  came  out  again,  aiid  again  began  throw-    No.  4D. 
ing  stones  in  at  both  windows.    The  little  girl  bis  daughter  let  him  jl^^^ 
in.    He  sat  down  on  a  chest.    I  told  him  to  rise  and  go  to.  bed,  which  oiaagoi/' 
he  did  qoite  peaceably,  and  slept  till  evening.    He  was  peaceable  ^?^'^^^ 

when  he  came  in.    I  cannot  say  at  what  o'clock  he  awoke.    It  was 

rather  late  in  the  afternoon,  but  before  dark.  He  then  rose,  end  was  Mordar. 
angry  because  the  child  had  filed  the  bed.  He  came  with  a  big  stick 
to  strike  his  wife,  who  was  in  bed,  with  the  infant  child  in  her  arms, — in 
the  same  bed  in  which  he  had  been.  The  pennel  went  to  prevent 
him  {  put  him  out  of  the  room*door ;  and  then  the  father  came  run- 
mng  at  the  door  with  a  bayonet,  and  swore  he  would  "  squiver**  some 
of  them,  before  he  went  to  bed  that  night.  He  then  laid  by  the  bayo- 
net, and,  when  he  could  not  get  any  thing  else  done,  took  the  pannel's 
canary  birds,  which  w«re  in  a  cage,  and  flung  them  out  The  pannel 
followed  him  out  of  the  house.  The  fiuher  got  a  cart  rack- pin,  with 
which  he  struck  the  pannel  twice,  and  knocked  him  up  against  the  wall ; 
and  the  next  thing  I  saw,  was  the  poker  sticking  in  the  father's  forehead. 
I  was  then  standing  at  the  door,  and  this  happened  a  little  down  the  close. 
I  was  in  the  bouse  till  the  canary  birds  were  thrown  out  The  poker 
had  been  taken  from  the  fire  by  the  &ther.  I  had  seen  it  in  his  hand. 
i  do  not  know  how  the  pannel  got  it.  The  father  wanted  his  left  arm. 
I  did  not  see  what  the  father  did  with  the  poker.  He  had  it  first,  and 
lifted  the  rack-pin  afterwards.  It  was  with  the  rack-pin  that  he  fol- 
lowed the  pannel  down  the  close.  He  had  not  then  the  poker.  I  did 
not  see  where  the  poker  then  vra»-^f  identifies  the  rack-pin^  and  the 
poher. )  When  the  poker  was  sticking  in  the  Other's  forehead,  it  stuck 
straight  in, — the  nob  in  the  head. 

Cross-examined  by  Bbll,^^  the  pannel. — The  house  consists  of  two 
rooms.  The  bed-room  is  innermost  In  it  there  are  two  beds.  It  is 
a  small  room.  The  window  of  the  bed-room  looks  into  one  dose,  and 
that  of  the  kitdien  into  another.  A  cross  passage  leads  to  the  kitchen 
door.  When  the  lather  threw  the  stones,  it  was  into  the  kitchen  win- 
dow first.  There  was  no  glass  in  that  window,  but  boards,  which  he 
knoeked  in.  Mrs.  M'Anally  was  then  in  bed.  The  pannel  was  sit- 
tuBg  in  the  kitchen.  The  stone  thrown  in  at  the  window,  which  struck 
the  pannel,  was  a  large  on^^fiden^fies  it,)  He  was  not  knocked 
down,  but  was  lamenting  on  the  floor,  crying,  <<  Murder  I  Police  I " 
Thefiithertben  went  round  to  the  bed-room  window,  and  threw  stones 
in  there.  He  was  then  calling  his  wife  names, — abusing  her,  and  curs- 
ing her.  The  pannel  was  in  bed  when  the  father  rose.  He  got  up 
when  his  father  went  to  strike  his  wife.  The  fiither  then  cursed  his 
son ;  said  he  must  leave  the  house ;  and  went  and  took  him  by  the 
sleeve,  and  pulled  him  out  of  the  bed.  The  pannel  had  his  clothes  on, 
except  his  shoes,  and  coat  It  was  after  this  that  they  put  the  &ther  out 
at  the  door.  When  the  &ther, threw  out  the  canaries,  they  were  hurt 
Two  of  them  have  died.    When  the  fether  struck  the  pannel  in  the 
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No.  40.    close,  I  did  not  see  him  Btrike  back.    He  retreated  down  the  dose-^ 

w£^\    ^"^^*  ^^*^  bayonet  J 

Glasgow/  Elizabeth  Guthrie  or  M^Lbroy,  uf^e  of  James  M^Leroyy  residing 
^ifoti^  «ea?<  door  to  the  panneVs  fathers  house. — We  could  bear  what  took  place 
'  in  their  house,  but  not  the  words  distinctly.    I  heard  a  quarrel  in  the 


Murder,  house,  on  the  forenoon  of  the  day  libelled.  The  first  thing  I  heard  was 
the  father  crying  <<  Murder."  I  went  to  the  door,  and  found  the  old 
man  lying  there.  The  door  was  shut.  He  rose  up,  and  went  through 
the  pen,  for  stones.  I  remained  at  the  door.  I  cannot  say  that  I  heard 
the  pannels  voice  at  this  time.  I  heard  the  father  and  his  wife  quar- 
relling. About  ten  minutes  after  the  old  man  went  for  the  stones,  be 
came  back,  and  rapped  at  the  door,  asking  for  hb  bonnet  He  threw  a 
stone  in  at  the  door.  He  did  not  get  in.  They  gave  him  out  his  bon- 
net. I  do  not  know  when  he  got  in.  I  heard  no  more  noise  till  between 
^ve  and  six  o'clock.  I  then  heard  the  father,  his  wife,  and  the  pannel, 
quarrelling  about  birds.  I  was  sitting  at  my  dinner,  and  saw  the  pan^ 
nel  come  past  my  door,  from  his  father's  house,  with  a  poker  in  his 
hand.  A  stone  came  after  him.  I  do  not  know  who  threw  it.  The 
father  then  came  running,  with  a  stick,  and  laid  on  the  pannel  with  it, 
veiy  severely.  The  pannel  struck  back  at  him  with  the  poker, — ^I  think 
on  the  shoulder.  The  father  cried  <<  Murder  ;*'  and  on  going  to  the  door, 
I  found  the  poker  sticking  in  his  head.  He  cried,  ''  do  you  see  that  ? 
'<  will  any  of  you  take  out  that  P'  I  weqt  in,  and  shut  my  door.  I 
afterwards  saw  the  poker  taken  out  of  his  head,  with  a  great  deal  of  dif- 
ficulty. The  nob  end  of  the  poker  was  sticking  in  the  head.  The 
poker  was  something  like  the  one  produced.  I  did  not  see  the  blow 
which  made  the  poker  stick.  Those  I  saw  given  were  on  the  shoulder, 
— or  either  there  or  on  the  head. 

CrosS'caximined  by  Bell. — When  at  my  door,  I  cannot  see  the  bed- 
room window  of  M<AnaIly's  house.  When  the  father  struck  the  pannel 
with  the  stick,  he  cried  out  <<  Murder."  I  lived  about  three  months  in 
that  close.  During  that  time  the  pannel  was  peaceable.  I  never  heard 
him  make  any  disturbance.     I  believe  the  father  was  quarrelsome. 

By  the  Court. — The  father  was  in  liquor,  when  I  saw  him  first  I 
believe  so  was  the  mother.  The  pannel  was  not  (Identifies  the  rach-pin 
libelled  on,  as  the  stick  of  which  she  had  spoken).  The  father  struck 
very  severely  with  the  stick.  I  am  sure  the  pannel  struck  back 
with  the  poker.  I  am  sure  he  hit  his  father,  but  am  not  exactly 
sure  that  it  was  on  the  shoulder.  My  door  was  wide  open.  They 
were  always  in  my  sight.  The  Other's  back  was  towards  me.  After 
striking  with  the  poker,  the  son  went  back  a  little;  and  whether  he  struck 
with  it,  or  flung  it,  I  did  not  see.  I  did  not  see  what  he  did  with  it 
The  next  thing  I  saw  was  the  poker  sticking  in  the  father's  head.  I 
think  the  pannel,  when  he  struck  with  the  poker,  had  the  small  end  in 
his  hand.  When  the  father  called  to  us  to  take  out  the  poker,  he  said 
nothing  about  the  pannel.    Between  the  time  that  I  saw  the  pannel  strike 
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•with  the  poker,  and  when  I  saw  the  poker  stickiog  in  his  father's  head»    No.  40. 
was  about  two  minutes.  w^tSy, 

Elizabeth  Dollan  or  Williamson,  widows  rending  in  MitehelTs  Olaagow, 
cfeie.  I  was  at  home  between  five  and  six  o'clock,  on  the  day  libelled.  ^[{^^ 
There  was  a  great  noise  in  M^AnaU/s  house,  which  made  me  go  out  _ 
I  saw  M*Anally  take  his  son  by  the  hair  of  the  head,  and  push  him  up  Murder. 
against  the  wall,  which  made  him  *^  weakly  like"  The  pannei  made 
for  the  door,  saying,  *<  do  not  kill  my  mother."  The  father  returned 
with  a  raek*pin,  and  struck  the  pannei  twice  with  it,  making  him  stagger 
towards  my  house.  He  then  aimed  at  the  panneFs  head,  and  I  thought 
he  would  have  murdered  him.  I  called,  <<  Murder."  The  blow  missed ; 
he  dropped  the  stick ;  picked  it  up  again ;  and  swore,  with  an  oath,  he 
woald  kill  the  boy.  As  he  was  in  pursuit  of  him,  the  pannei,  having  a 
poker  in  his  hand,  either  flung  the  poker  at  hu  bther ;  or  a  blow  from 
the  fiither  made  it  fly  out  of  his  hand.  But  the  next  thing  I  saw  was 
the  poker  sticking  in  the  bther's  head.  I  really  think  in  my  heart,  it 
was  a  blow  which  his  father  gave  the  pannei,  that  knocked  the  poker 
out  of  his  hand;  for  he  was  a  good  lad,  and  kind  to  his  parents.  When 
this  fling  of  the  poker  took  place,  the  pannei  was  about  three  yards 
from  his  &ther.  The  fiither  did  not  drop  the  stick,  till  he  got  the  wound. 
He  came  forward  towards  the  pannei,  at  the  time  of  the  fling.  There 
were  a  great  many  people  in  the  close.  They  did  not  interfere;  for  the 
fiither  and  mother  ware  constantly  quarrelling,  when  in  liquor. 

Cross-examined  by  Bell. — After  the  wound  was  inflicted,  the  pan- 
nei came  into  my  house,  crying,  and  saying,  "  Oh  dear,  what  will  I  do  I" 
He  seemed  much  troubled ;  so  much  so,  that  he  could  not  stand. 

JBy  the  Court* — I  said  to  the  pannei,  he  would  have  to  go  to  the 
police;  and  I  bid  him  go  out  of  my  house,  as  I  did  not  wish  him  to  be 
apprehended  there.  I  did  not  see  the  pannei  strike  his  father  with  the 
poker.  I  looked  the  whole  time,  and  if  he  had  done  so»  I  must  have 
seen  it. 

Mary  Frasbr,  daughter  of  Duncan  Fraser^  Canal  lock-keeper, — 
I  resided  in  Mitchell's  close  in  March  last.  On  the  day  libelled,  I  went 
into  the  stair  between  flveand  six  o'clock.  A  boy  was  standing  with  a 
bird-cage  in  his  hand.  The  pannei  ran  out  with  a  poker  in  his  hand. 
His  father  followed  with  a  stick,  and  struck  him.  The  pannei  cried  out 
«<  Oh  l" — ^turned, — and  flung  the  poker  at  his  father.  The  father  then 
pointed  to  his  bead,  saying,  <*  Do  you  see  that?"  The  poker  was  stick- 
ing in  his  head,  from  the  fling  given  by  the  pannei.  It  was  taken  ouO 
with  much  difficulty.  I  only  saw  the  father  give  the  pannei  one  blow. 
I  was  looking  at  them  the  whole  time,  from  the  time  they  came  out  of 
the  house.  If  the  father  had  struck  the  pannei  more  than  once,  1  must 
have  seen  it. 

By  the  Court. — The  pannei  did  not  strike  his  father  with  the  po- 
ker. If  he  bad  done  so,  I  must  have  seen  it.  They  were  not  above  a 
yard  distant  from  one  another,  when  the  pannei  threw  the  poker.    He 
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No.  40.  BSLid  nothing  when  he  threw  it  He  did  it  with  Tidlenoe-— was  ^  very 
Robert  tncked'*  at  the  time.  When  they  came  out  of  the  hoose,  the  pannel  waa 
Qluf^ow'  running  away  from  hb  father^ 

^\^6^  EiiiZABBTH  Russell  or  Mitchell,  wife  of  James  Oiiohell,  reside 
ing  in  MUcheirs  elose^-^l  remember  a  disturbance  in  M^Anally'a 
Murder,  ^^^se,  between  twelve  and  one  on  the  day  libelled.  The  old  man  and  his 
wife  were  quarrelling.  I  heard  him  calling  ^*  Murder/'and  heard  noise  at 
the  door,«— as  of  some  one  being  put  out  I  heard  the  pannel  d  ■  -g 
his  father  for  an  old  b  ■  r,  if  he  would  ri^e,  he  would  do  for  him* 
The  father  appeared  to  be  outside  of  the  door  then, — and  the  son  inside. 
Crou-examined  by  Bell. — I  never  knew  the  pannel  quarrelsome 
before. 

By  the  Court. — ^I  knew  the  father  was  outside  of  the  door,  because 
I  heard  him  rapping.  I  did  not  go  to  the  door,  because  my  husband 
would  not  let  me. 

Jambs  Gbmmell,  assistant  porter  in  the  Royai  Infirmary,-'-^ 
James  M'Anally  was  brought  to  the  Royal  Infirmary,  about  six 
o'clock  on  the  day  libelled.  He  was  taken  to  the  wards.  He  had  a 
wound  above  the  left  eye,  and  another  upon  the  nose.  He  told  me 
that  the  wound  on  his  nose  was  caused  by  a  piece  of  brick,  and  that 
above  the  eye  by  a  poker,  both  of  which  his  son  had  east  at  him.  Ha 
said  he  had  been  chastising  his  son.  About  nine  o'clock  I  shaved  his 
head.  After  I  began  to  do  so,  he  was  not  altogether  sensible.  He  va- 
ried in  his  speech  as  to  his  age.  I  cannot  say  he  became  much  worse 
ttiat  day.  The  next  day  he  did  not  speak.  He  died  in  the  Infirmary, 
on  the  Wednesday  morning. 

By  the  CoOrt. — When  first  brought  in,  I  took  no  notice  Whether  or 
not  he^was  sensible.  I  doubted  whether  the  account  he  gave  of  the 
\Vound,  was  to  be  trusted  to,  from  the  way  that  he  varied  soon  after. 

John  Macfarlanb,  physician^  Glasgow — attended  the  deceased  in 
the  Infirmary — (proved  the  report  of  the  post  mortem  examination  li* 
belled  on,  which  staled  that  there  was  abrasion  of  the  skin  of  the  nose, 
and  an  appearance  of  blood  having  issued  from  both  nostrils,  and  a  trian- 
gular-shaped wound  over  the  left  eye-brow, — ^that  the  frontal  bone  waa 
fractured,  and  the  orbital  plate  forced  in  on  the  brain,  which  was  in- 
flamed. It  farther  stated,  that  inflammation  of  the  brain,  from  mecha- 
nical injury,  was  the  cause  of  death,  and  that  the  instrument  must 
have  been  driven  with  reckless  violence.)  My  opinion  is,  that  the  in- 
'itrument  which  produced  the  injury,  must  have  been  in  the  hand  of  the 
individual  who  inflicted  it.  Although,  if  thrown  with  great  violence^  it 
might  have  produced  the  fracture. 

John  Spittal,  physician^  Glasgow^  corroborated  Dr»  Mac&rlane, 
as  to  their  joint  report.  I  think  it  much  more  likely,  that  the  instrument 
was  in  the  hand  of  some  one,  than  that  it  was  thrown.  It  must  have 
been  used  with  great  violence.  There  can  be  no  doubt  that  the  fracture 
caused  the  death. 
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No.  40, 

Robert 
EXCULPATORY  fiViPBNCE.  M'Anally 

Glasgow. 
April  27 

William  Reilly,  son  of  Robert  RetUy^  weaver  in  Mitchelts  close^  1336. 
f^a  Crown  witness.}  On  the  day  libelled,  I  was  standing  outside  of.. 
M'Anally's  house,  and  saw  him  throwing  in  lai^  stones.  I  heard  the  Murder, 
paiinel  ory  <'  Murder  ;*'— saw  the  door  opened,  and  the  father  get  into 
his  house.  He  was  in  a  great  passion,— cursing  and  swearing.  I  was  in. 
the  house  when  he  awoke.  He  rose  and  lifted  a  stick,  to  strike  his  wife. 
She  ran  towards  the  bed.  The  pannel  was  in  bed.  He  rose,  and  said  to 
his  fiither,  <<  Do'nt  strike  my  mother."  M<  Anally  said,  ^  I'll  gut  some 
<|f  the  two  of  you  to-night^  I  left  the  house  a  little  after  that  When 
I  came  back,  I  saw  the  old  man  in  the  kitchen — the  bed*room  door  was 
shut.  The  old  man  was  pulling  down  the  cages.  The  pannel  called 
to  him  from  the  bed-room,  not  to  kill  the  birds.  He  then  came  out  of 
the  bed-room.  The  old  man  struck  him  with  a  stick,  and  turned  him 
out  of  the  door.  Before  the  lather  had  the  stick,  he  had  a  poker.  The 
pannel  got  the  poker  from  him.  He  did  not  try  to  strike  his  father. 
The  fiUher  followed  him  out  of  the  house ;  he  retreated.  His  father 
struck  him  several  times  severely  with  the  stick.  He  cried  <<  Oh  I"  and 
<*  Murder  !*'  The  pannel  had  the  poker  in  his  hand,  all  the  time— never 
struck  with  it.  The  last  blow  he  got,  he  appeared  stnpified.  After  this, 
he  flung  the  poker  out  of  his  hand.  He  was  then  leaning,  up  against 
the  waU.  I  cannot  say  whether  he  flung  the  poker  at  his  father.  I  waa 
looking  at  the  time.    I  af^rwards  saw  the  fiither  walk  to  the  Infirmary* 

Cross-examined  by  Napjer,  for  the  prosecution. — When  the  pannel 
flung  the  poker,  it  stuck  in  the  old  man's  head.  They  were  about  a 
yard  distant  from  one  another.     The  poker  **  birled"  in  the  air. 

JoBN  Haionie,  son  of  Edwin  ffaignie,  fish'Sellery  Scanian*s  close^ 
BridgegaU. — I  saw  the  pannel  put  out  of  bis  father's  house.  The  father 
followed  with  a  big  stick,  with  which  he  hit  him  three  or  four  times. 
I  did  not  see  the  pannel  return  the  blows.  He  had  a  poker  in  his  hand. 
i  saw  the  last  blow  the  father  struck.  It  was  a  severe  one.  The  pan- 
nel cried  ''  Murder"— he  appeared  to  become  stupid.  I  then  saw  a  poker 
go  out  of  his  hand.  I  think  it  was  accidental.  I  did  not  see  how  it 
was  thrown. 

Maby  Docherty  or  M<Connell,  residing  in  MiichelTs  close. — . 
I  have  known  the  pannel  long.  He  was  quiet,  decent,  and  well-be- 
haved— ^not  quarrelsome. 

William  Witricr,  labourer^  residing  in  MitoheWs  dose,  fa  Crown 
witness,)  knows  the  pannel  well.  He  is  quiet,  and  well-behaved,  and 
often  acted  as  a  peace-maker  between  his  father  and  mother. 

The  Advocate-Depute  argued,  that  there  was  no 
.doubt  that  the  paimel's  father  died  by  his  hand,  and  that 
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No.  40.    by  a  blow  inflicted,  (as  the  medical  certificate  stated,)  with 
M<Aiiaiiy,  great  violeDce,  and  not  accidentally.      If  the  Jury  were 

a^f'hI?'  satisfied  that  the  circumstances  did  not  constitute  the 
1836.    erime  of  murder,  it  was  competent  for  them  to  find  the 

iMurder.  pRQQcl  guilty  of  culpablc  homicide. 

Bell,  for  the  pannel,  answered. — The  circumstances  do 
not  amount  even  to  culpable  homicide.  It  is  not  proved 
that  the  blow  with  thepokerwas  any  thingmore  than  casual. 
And  even  if  it  were  established  that  the  poker  was  pur- 
posely thrown  by  the  pannel,  it  was  done  in  self-defence ; 
and,  therefore,  the  death  was  caused  by  justifiable  homicide. 
On  the  first  point, — the  medical  gentlemen  are  of  opinion 
that  the  injury  must  have  been  caused  by  a  blow.  But  the 
witnesses  who  saw  it  inflicted,  think  the  poker  was  flung 
out  of  the  pannel's  hand  unintentionally,  and  while  he  was 
in  a  state  of  stupefaction,  from  the  blows  he  had  received 
from  his  father.  On  the  second  point, — even  if  the  pannel 
did,  in  the  circumstances  of  the  case,  after  having  been 
pursued  out  of  the  house,  and  struck  repeatedly  with  a 
weapon, — any  one  blow  of  which  might  have  caused  his 
death, — ^use  a  weapon  which  he  had  in  his  hand,  and  the 
effect  was  unfortunately  fatal,  the  homicide  was  justifi- 
able, because  done  in  defence  of  the  pannel's  own  life, 
which  had  been  endangered  more  than  once,  and  which 
the  evidence  of  Mrs.  Williamson  proves  to  have  been 
threatened  at  the  moment,  (Hume,  vol.  i.  pp.  224,  225.) 

Loud  Mackenzie  charged  the  Jury. — The  charge 
is,  that  the  pannel  killed  his  father  by  a  blow  on  the  head; 
and  there  is  no  sufficient  evidence  of  more  than  one  blow 
having  been  struck.  It  is  not  denied,  that  the  death  of 
the  father  was  caused  by  the  blow  of  a  poker,  which  had 
just  come  out  of  the  hand  of  his  son.  How  it  came  out 
of  the  hands  of  the  son, — whether  in  such  a  way  as  to 
amount  to  culpable  homicide,  if  not  to  murder,  or  acciden- 
tally,— is  the  question  to  be  decided.  If  there  was  a  crime, 
there  is  no  doubt  that  the  pannel  was  the  criminal.  The 
first  and  most  important  question  is, — was  this  a  case  of 
murder  ?      It  does  not  appear  to  the  Court,  that  the  cir- 
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cumstances  amount  to  that  crime.      There  is  no  evidence   ^^^  ^i- 

Robert 

of  anything  like  previous  malice.  The  poker  came  into  M<An«Uy^ 
the  pannel's  hands,  without  any  improper  intention,  having  ApS*27  ' 
been  wrested  from  his  father.  And  the  father  had  been  ^^^ 
in  a  state  of  great  violence, — ^the  pannel  fled  from  him,  and  Muider. 
was  pursued  with  a  dangerous  weapon.  Even,  therefore, 
if  the  blow  was  intentionally  inflicted,  the  crime  was  not 
murder.  There  was  no  intention  to  kill.  And  the  reck- 
lessness with  which  the  poker  was  used,  though  culpable, 
was  not  to  such  an  extent,  as  to  constitute  the  capital 
crime.  Then  the  question  remains,— does  the  offence 
amount  to  culpable  homicide?  Any  blame  constitutes 
this  crime.  It  is  often  committed  merely  by  negligence. 
Unless  it  has  been  proved  that  the  use  of  the  poker  was 
purely  accidental, — or  that  it  was  absolutely  necessary  in 
self-defence, — ^this  is  a  case  of  culpable  homicide.  The 
general  tenor  of  the  evidence  is  against  the  supposition  of 
pure  accident.  The  medical  testimony  as  to  the  violence 
which  must  have  caused  the  injury,  is  sufficient  to  disprove 
it.  It  is  evident,  therefore,  that  this  was  not  a  case  of  acci- 
dental death, — any  more  than  of  intentional  death.  The 
blow  was  struck  with  a  recklessness  which, — even  after  the 
provocation  received, — I  could  not,  in  the  case  of  any  other 
man,  call  inculpable ;  and  much  less  can  I  do  so,  in  the 
case  of  a  son  killing  his  father.  It  is  argued  that  the  blow 
was  inflicted  in  self-defence.  Self-defence  is  a  plea  against 
a  charge  of  intentional  death.  And,  although  the  case 
has  never  occurred,  (and  it  is  to  be  hoped  never  will,)  I  can- 
not lay  it  down,  that  even  a  son  killing  his  father  might 
not  be  justifiable, — if  absolutely  necessary  to  save  his  own 
life.  But  self-defence  may  also  justify  the  unintentional 
infliction  of  death.  To  do  so,  however,  it  must  be  proved, 
that  there  was  no  other  mode  of  escape.  But  do  the  cir- 
cumstances amount  to  this  ?  Here  was  the  father,  a  man 
with  one  arm,  striking  his  son,  in  an  open  close.  Was 
there  anything  to  prevent  his  wresting  this  weapon  from 
his  father,  as  he  had  before  done  with  the  poker.  Or  is 
there  anything  to  show,  that  he  could  not  have  saved  his 
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No.  40.  life  by  fli^t  ?  The  question  is»— was  it  tiecessarjr,  in  Orders 
M^A^iaUy,  to  save  his  own  life,  that  he  should  hurl  the  poker  at  his 

A^m  father  ?    Unless  this  was  the  case,  it  must  be  held  that  he 
1836.    ^^  guilty  of  culpaHe  homicide. 

Mopdar.  The  Jury,  with  one  exception,  found  the  pannel  guilty 
of  culpable  homicide,  and,  by  a  large  majority,  recom- 
mended him  to  the  leniency  of  the  Court. 
.  In  respect  of  which  verdict  of  Assize,  he  was  sentenced 
to  be  imprisoned  in  the  Bridewell  of  Glasgow,  for  the 
period  of  nine  calendar  months. 


April  28  His  Majesty's  Advocate. — Napier. — J.  T.  Gordon, 

1836.  ^ 

AGAINST 

James  Reid. — Shand. 

Process. — Form  of  Procedure  against  a  pannel,  who  on  an  Indictment 
■  charging  him  with  two  separate  crimes,  pleads  gailty  of  the  one>  and 
not  guilty  of  the  other. 

No.  41.  James  Reid  was  charged  with  Theft,  aggravated  by 

"R^r    bei°g  habite  and  repute  a  thief,  and  having  been  previously 

Glasgow,  convicted  of  theft ;  as  also  with  Assault,  by  cutting  and 

^ij^^^^ stabbing,  to  the  eflFusion  of  the  blood,  and  injury  of  the 

*nd     person,  and  further  aggravated  by  having  been  committed 

Assault,  on  officers  of  the  law,  in  the  execution  of  their  duty. 

The  pannel  pleaded  guilty  of  the  assault  as  libelled,  but 
not  guilty  of  the  theft.  Before  his  plea  was  recorded^ 
the  Advocate-Depute  intimated,  that  he  would  not,  upon 
that  plea,  withdraw  the  charge  of  Theft. 

The  pannel  adhered  to  his  plea,  which  was  recorded. 
A  Jury  having  been  impannelled,  the  record  of  the 
previous  judicial  confession,  which  had  not  been  repeated 
by  the  pannel  in  presence  of  the  Jury,  was  put  in  evidence; 
and  the  whole  other  pi'oof  was  confined  to  the  charge  of 
theft,  as  to  which  the  pannel  had  pleaded  not  guilty. 
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The  Jury  retiinied  a  Verdict,  finding  the  pannel  guilty   No.  4i. 
of  all  the  crimes  libelled.  "J^J" 

In  respect  of  which  verdict  of  Assize,  he  was  sentenced    ^836. 

to  be  transported  beyond  seas,  for  the  period  of  fourteen  Th«ft,&o. 
years.  .mod. 

aggravated 
Aiiault. 


HIGH  COURT. 

Present, 
The  Lord  Jdsticb  Clerk.  Alay  23 

1836. 

Lords  Mackenzie,  Mbdwyn. 
His  Majesty's  Advocate. — Sol^Gen.  Cunimghame. — Itims. 

AGAINST 

William  M*Laren. — Moncreiff. 

Subsequent  Statute. — ^Fraudulent  Bankruptcy. — L  OpiDion  ex- 
pressed, that  in  an  Indictment  under  the  Bankrupt  Act,  it  is  not 
necessary  to  libel  on  its  latest  renewal. 

2.  Conviction  on  a  charge  of  Fraudulent  Bankruptcy. — Sentence,  four* 
teen  years  transportation. 

William  M'Laren,  lately  grocer  in  the  High  Street  of  ^Ui-^^ 
Perth,  was  charged,  on  Criminal  Letters,  with  the  crimes  M'Laren. 
of  Perjury,  as  also  Falsehood,  Fraud,  and  Wilful  Imposi-p^^^^j 
tion — and  also  with  contravention  of  the  act  54th  Geo.    B*nk. 
UI.  c.  137»  entitled,  *^  an  act  for  rendering  the  pa3mient      ^ 
^*  of  creditors  more  expeditious  in  Scotland,"' — and  the 

'  By  §  33,  quoted  in  the  Criminal  Letters,  it  is  enacted,  "  that,  at  the  last  of  the 
'*  two  diets  appointed  for  his  examination,  the  bankrupt  shall  take  and  subscribe 
"  the  following  oath : — I  do,  in  the  presence  of  Almighty  Ood,  and  as  I  shall  answer 
<<  to  Ood,  at  the  great  day  of  judgment,  solemnly  swear,  that  the  state  of  my  affairf 
**  engrossed  in  this  book  contains  a  full  and  true  account  of  all  the  debts,  of  what- 
"  ever  nature,  due  to  me,  and  of  all  my  estate  and  effects,  heritable  and  moveable^ 
'*  real  or  personal,  (the  necessary  wearing  apparel  of  myself,  my  wife,  and  family, 
"  excepted),  as  well  as  of  all  claims  which  I  am  entitled  to  make  against  any  per. 


ruptcy. 
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Xa.  42.  last  renewal  of  that  act  by  4th  and  5th  William  IV.  c. 

William  ^^ 
McLaren,  74  I 

^1^1^       In  so  far  as  the  said  William  McLaren  having,  for  some  time  prior 

to  the  month  of  October  1835,  carried  on  business  in  Perth,  as  a  grocer 

Frandolentand  tea-dealer,  and  his  affairs  having  become  embarrassed,  or  he  hav- 
^°^'  ing  fraudulently  pretended  that  his  affairs  had  become  embarrassed,  and 
sequestration  of  his  estate  having  been  awarded  by  an  act  of  the  Court 
of  Session,  by  a  deliverance,  pronounced  on  the  2dd  October  1835,  by 
Lord  Medwyn,  Ordinary,  then  officiating  on  the  Bills,  the  said  Wil- 
liam M*Laren,  on  the  14th  of  December  1835,  on  occasion  of  his  first 
judicial  examination  as  a  bankrupt,  and  on  the  29th  December,  on  oc- 
casion of  his  second  examination,  having  been  solemnly  sworn,  made 
oath  (1)  to  a  sum  of  L.70,  borrowed  by  him  from  one  James  Smeaton 
on  the  10th  of  April  before,  and  repaid  in  the  said  month  of  October, 
and  for  which  he  produced  a  stamp-receipt  from  Smeaton — and  (2) 
to  a  sum  of  L.lOO,  which  he  had  in  loan  from  his  mother  in  May  1833, 
when  he  commenced  business,  and  which  he  repaid  her  on  the  14th 
October,  and  afterwards  took  the  oath  appointed  by  the  33d  section 
of  the  statute  above  libelled.  W^hereas  the  facts  so  sworn  to  by  the  said 
William  McLaren  were  false,  inasmuch  as  the  truth  is,  and  it  will  be 
proved,  that  the  said  James  Smeaton  never  lent  or  advanced  to  the 
said  William  McLaren  any  sum  or  sums  of  money ;  and  in  particular, 
the  said  James  Smeaton  did  not  advance  or  lend  to  the  said  William 
McLaren  the  sum  of  L.70  sterling  on  the  10th  of  April  1835,  or  at  any 
other  time,  and  he,  the  said  William  M*Laren,  did  not  repay  or  deliver 

*'  son  or  persons  whatsoever,  and  of  all  estate  in  expectancy,  or  means  of  whatever 
**"  kind>  which  I  have  an  eventual  right  to  by  contract  of  marriage,  deed  of  entaU, 
*'  or  otherwise,  to  the  best  of  my  knowledge ;  and  that  the  said  state  likewise  con- 
**  tains  a  full  and  true  account  of  all  debts  due  by  me,  or  demands  upon  me,  so  far 
''  as  I  know  or  can  remember ;  and  that  I  have  delivered  up  the  whole  books,  do- 
*<  cuments,  aceounts,  and  papers  of  every  kind,  belonging  to  me,  which  in  any  way 
"  relate  to  my  affairs,  and  which  were  in  my  possession,  or  under  ray  power, 
'*  and  have  made  a  full  disclosure  of  every  particular  relating  to  my  affairs ; 
**  and  further,  I  swear  that  I  shall  forthwith  reveal  all  and  every  other  cir- 
<<  cumstance  or  particular  relative  to  my  affairs,  or  which  may  tend  to  increase 
*'  or  diminish  my  estate,  or  in  which  my  creditors  may  be  interested  directly 
**  or  indirectly,  which  may  at  any  time  hereafter  come  to  my  knowledge. 
*'  So  help  me  God  :**  And  it  is  further  enacted  by  the  said  section  of  the  said  act, 
that  "  all  persons  convicted  of  taking  the  above  oath  or  affirmation  falsely,  shall  be 
*'  held  as  guilty  of  perjury,  and  of  fraudulent  bankruptcy,  and  punished  acoording- 
'*  ly,  and  forever  rendered  incapable  of  holding  any  office  of  public  trust  or  emolu- 
"  ment ;  declaring  also,  that  if  the  bankrupt  shall  wilfully  fall  to  exhibit  a  fair  state 
"  of  his  affairs,  or  to  make  oath  in  the  terms  above  specified,  or  to  make  a  complete 
*'  surrender,  he  shall  be  considered  as  a  fraudulent  bankrupt,  and  punished  accord- 
*'  ingly,  and  rendered  ever  after  incapable  of  holding  any  office  of  public  trust  or 
<<  emolument,  and  in  either  case  shall  forfeit  every  benefit  or  privilege  arising  from 
'*  this  present  act,  and  be  accounted  infamous,  and  incapable  of  giving  evidence  in 
**  any  court  of  justice,  or  of  sitting  or  acting  on  any  assize  or  jury.*' 
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to  the  said  James  Smeatoii»  on  the  2d  day  of  October  1835,  or  at*any  No.  42. 
other  time,  the  sum  of  L.70  sterling,  or  any  similar  sum ;  and  in  as  Jlffj^^''^'" 
much  as  the  truth  is,  and  it  will  be  proved,  that  the  said  William  May  23* 
McLaren  did,  between  the  3d  and  the  23d  days  of  October  1835,  1^6. 
wickedly  and  feloniously  induce  and  procure  the  said  James  Smeaton  — — 
to  grant  a  receipt  to  him  for  the  sum  of  L.70,  and  to  antedate  the  same,  Bank- 
so  as  to  bear  to  have  been  granted  on  the  2d  day  of  October  1835,  at  mptcy. 
Clockiemill  aforesaid  ;  and  this,  although  the  said  receipt  was  so  writ- 
ten, by  the  said  James  Smeaton,  within  the  house  in  Methven  Street 
of  Perth,  occupied  by  the  said  William  McLaren's  mother,  Ann  Grant 
or  M'l^aren,  or  in  some  other  place  within  the  town  of  Perth ;  and  the 
said  William  McLaren  did  not  disclose  to  his  creditors  the  true  and  real 
cause  and  manner  of  granting  the  said  receipt,  or  the  fact  that  he  had 
not  paid  any  money  in  exchange  for  the  same,  but  falsely  and  fraudu- 
lently concealed  from  them  the  same,  and  thus  did  not  make  a  fair  and 
full  disclosure  of  every  particular  relating  to  his  affairs :  And  further^ 
(2),  in  as  much  as  the  truth  is,  and  it  will  be  proved,  that  the  said 
William  McLaren's  mother,  the  said  Ann  Grant  or  McLaren,  did  not 
lend  or  advance  to  him  the  said  sum  of  L.150  at  the  times  deponed  to 
by  him  in  the  said  oaths  or  depositions,  or  at  any  other  time  or  times, 
and  that  she  did  not  lend  or  advance  to  him  the  said  sum  of  L.  100  in 
May  1833,  and  he  did  not  disclose  these  facts  to  his  creditors,  but 
fidsely  and  fraudulently  concealed  the  same  from  them,  and  thus  did  not 
make  a  fair  and  full  disclosure  of  every  particular  relating  to  his  affairs: 
Likeaa(l)the  said  William  M*Laren,  being  then  bankrupt,  or  insol* 
vent,  or  on  the  eve  of  or  contemplating  hb  bankruptcy,  did  wickedly 
and  feloniously  procure,  time  and  place  last  above  libelled,  the  said  re- 
ceipt  to  be  written  and  granted  as  aforesaid,  with  intent,  and  in  order 
to  cover  and  conceal  a  fraudulent  misappropriation  to  some  secret  pur- 
poses of  the  said  sum  of  L.70  made  by  him  out  of  the  funds  in  his 
hands,  but  really  belonging  to  his  lawful  creditors;  and  in  order  to 
obtain  credit  for  said  sum,  which  he  falsely  represented  himself  to  have 
paid  as  a  just  debt  owing  by  him  to  the  said  James  Smeaton,  he,  the 
said  William  McLaren,  did,  on  the  occasion  of  his  said  first  judicial 
examination,  produce  and  exhibit  said  receipt  as  a  true  and  genuine 
voucher  for  the  pretended  payment  of  the  said  sum,  although  it  was 
never  due,  and  had  not  been  paid  by  him,  and  did  deliver  the  same  as 
such,  to  John  Low,  general  agent  in  Perth,  trustee  on  the  said  William 
M'Laren's  sequestrated  estate,  and  the  same  as  such  was  taken  and 
received  from  the  said  William  McLaren  by  the  said  John  Low;  by 
all  which  the  said  William  M'Laren's  lawful  creditors,  or  the  said 
John  Low,  trustee  foresaid,  were  defrauded  and  wilfully  imposed  upon 
by  the  said  William  M'Laren :  And  further,  (2)  about  the  14th  day  of 
October  1835,  within  the  foresaid  house  in  Methven  street,  Perth,  occu- 
pied by  the  said  William  M*Laren  s  mother,  or  within  the  shop  in  High 
street,  Perth,  occupied  by  him,  or  at  some  other  place  to  the  Prosecutor 
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No.  42.  unktiowii,  he  the  said  William  McLaren,  being  then  bankrupt,  or  inso^- 

WiUiam  y^Q^^  ^p  qq  ^dg  ^^^  of  and  contemplating  his  bankruptcy,  did  wickedly 

May  23*  ^^^  feloniously,  and  with  intent  to  defraud  his  lawful  creditors,  pay 

1836.     over  to  his  said  mother  the  sum  of  L.100  sterling  or  thereby,  although 

he  was  not  due  to  her  any  such  sum,  by  all  which  his,  the  said  William 


^'bwiIc!"'  McLaren's  lawful  creditors,  were  defrauded  and  wilfully  imposed  upon 
ruptcy.    by  the  said  William  McLaren. 

MoNCREiFF,  for  the  pannel, — objected  to  the  accuracy 
of  the  recital  of  the  Act  4th  and  5th  William  IV.,  entituled, 
*'  An  Act  to  continue  until  the  5th  day  of  March  one 

thousand  eight  hundred  and  thirty  five,  and  from  thence 

to  the  end  of  the  (then)  next  session  of  parliament,  an 
'*  Act  of  the  54th  year  of  his  Majesty,  King  George  the 

Third,  for  rendering  the  payment  of  creditors  more  equal 

and  expeditious  in  Scotland,"  that,  in  the  libel,  the 
word,  "  then"  was  omitted. 

Innes,  for  the  prosecution,  answered, — the  act  is  suf- 
ficiently recited,  without  mention  of  its  title. 

The  Lord  Justice  Clerk, — ^Besides,  it  is  not  fixed 
that  it  was  necessary  to  libel  on  the  renewal  at  all.  Al- 
though the  public  prosecutor  has  thought  fit  to  indict  the 
pannel  anew,  instead  of  trying  the  issue  of  the  certification 
of  this  case  from  the  Perth  circuit,  there  is  reason  to  doubt 
whether  the  answer  of  the  Depute-Advocate  to  the  object 
tion,  when  stated  at  Perth,  was  not  sufficient  to  meet  it.^ 

Lord  Medwyn. — I  am  of  opinion  that  that  objection 
is  untenable.  In  Dwarris  on  the  Statutes,  Part  2.  p.  666, 
the  law  of  England,  on  the  subject,  is  thus  laid  down : 
**  Where  a  temporary  statute,  which  has  expired,  is  conti<- 
*'  nued  by  a  subsequait  statute,  it  is  sufficient  to  plead  the 
"  former,  without  taking  notice  of  the  latter. — Strange's 
•*  Reports,  p.  1066.*' 

Lord  Mackenzie, — I  do  not  think  the  argument  of 
the  English  lawyers  logical.  But  there  cannot  be  one 
rule  of  interpretati<m  here,  and  another  in  England.    The 

^  For  the  proceedings  against  the  pannel,  before  the  Circuit  Court  of 
Justiciary  at  Perth,  seeante.  No.  31,  p.  177. 
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•  •  •  ' 

doctrine  there  seems  to  be,  that  the  effect  of  a  continuance   Na  42. 
of  a  statute  is  just  to  put  it  in  the  same  position,  as  if  it  M'Lar^, 
had  never  been  discontinued ;  and,  I  think,  we  must  adopt  ^ssa' 

the  same  rule.     In  regard  to  the  present  objection;,  how 

ever,  it  is  not  necessary  to  decide  this  point,  as  the  act  4th  ^^^Ban^r* 

and  5th  William  IV.  c.  74,  is  sufficiently  redte^,  had  its  '"i^^-  i 

title  not  been  mentioned  at  all. 

The  objection  was  accordingly  repelled,'  and  the  pannel 
being  interrogated  on  the  libel,  pleaded  not  guilty. 


EVIDBNCK  FOR  THB  PROSBCUTfON. 

Hugh  Babclay,  SheriffiSubsiiiutev/ Perthshire, — (The  eeq^gtra- 
turn  libelled  an  produced  and  identified.  J  I  administered  the  oath  to 
the  pannel,  who  was  quite  collected  and  sensible,  and  understood  the 
questions  asked  him.  The  copy  libelled  on  is  correct.  (Authenticated 
also  the  receipt  and  rehttiTe  account.)  The  latter  was  foand  on  a  search 
warrant 

David  Burn,  writer  in  Perth, — vrea  emfdoyed  to  get  sequestratioti 
for  the  pennel ;  and  was  afterwards  emplo3wd  as  interim  factor.  The 
receipt  and  relative  account  libelled  on  were  produced  at  the  examinai- 
tion.  I  did  not  see  the  cash-book  tiU  the  second  examination.  It  con- 
taioB  an  entry  of  a  payment  to  Mrs.  M'Laren  of  L.  100 ;  which  is  dated 
17th  May  1883.  The  litres  are  written  on  an  erasure.  There  is  a 
corresponding  entry  in  the  ledger,  also  written  on  an  erasure.  It  ap- 
pears to  have  been  L.200  originally.  C  The  states  libelled  on  shewn  J 
The  entries  contained  in  them  of  payments  to  Sneaton  and  Mrs. 
McLaren  were  made  by  me,  on  the  information  of  the  pannel.  A  search 
warrant  was  obtained,  under  which  we  found  L.  100  in  a  chest  It  was 
said  to  be  the  pannel's  brother's  chest.  The  brother  would  not  give  up 
the  key. 

John  Low,  general  agent  in  Per<A,— wrb  interm  factor  and  trustee 
on  the  bankrupt's  estate,  and  conducted  the  ezaminaitions*  The  receipt 
and  acooBOt  libelled  on  were  produced.  The  paanel  was  asked  for  evi- 
dence of  their  oorreotaess,  bnt  could  give  no  voucher  of  the  debt.  He 
gave  BO  account  of  it,  except  that  as  it  was  not  entered  when  it  was  bor* 
rowed,  he  thought  it  was  not  necessary  to  enter  the  repaymeat     The 


^  Althoegh  no  argumtnt  took  place  upon  the  point,  whidi  bad  led  to  the  case 
of  the  pannel  being  certified  to  the  High  Court,— .it  is  probable  that,  after  the  opi- 
nions expressed  by  the  learned  judges,  and  fortified  by  the  weight  of  English  aUf 
thority,  the  question  will  be  considered  settled. 
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No.  42.    sum  of  L.  100  was  paid,  three  days  before  be  stopped  payment  All  the 

^*^**™  debts  were  contracted  previous  to  the  date  of  the  alleged  payments. 

May  23  Mr.  M'Laren,  the  pannel's  father,  had  an  account  with  the  Perth  Bank, 

^^^     and  was  lessee  of  the  pontage  at  the  Bridge  of  Perth.     He  died,  ow« 

"""""■""  ing  L.  100  to  the  town,  which  was  never  recovered. 

Bank-  J  AMES  Smeaton,  labourer  at  Clockiemill,  in  the  parish  of  Gaak, — 
rupccy.  J  have  known  the  pannel  for  seven  or  eight  years,  but  had  no  dealings 
with  him  in  trade.  I  gave  him  a  receipt  for  L.  70  in  the  beginning  of 
December.  The  receipt  did  not  bear  the  real  date.  It  was  dated  2nd 
October,  but  it  was  some  weeks  afterwards,  and  after  the  sequestration, 
that  it  was  given.  The  account  produced  was  written  at  the  same  time 
when  the  receipt  was  granted,  and  was  dictated  to  me  by  the  pannel. 
No  sum  was  given  to  me.  When  the  papers  were  made  out,  L.  70  was 
paid  to  me,  but  was  handed  back  immediately.  The  pannel  said  this 
was  to  serve  his  own  purposes.  I  am  a  labourer  on  day's  wages.  I  get 
12s.  a  week.  I  had  not  L.  70  to  lend  any  person  in  April  last.  The 
papers  were  written  out  in  the  pannel's  mother's  house  in  Perth,  and 
were  left  with  the  pannel.  This  was  after  the  shutting  of  the  shop,  but 
I  do  not  remember  how  long  after. 

Cross-examined  by  Moncreiff,  for  the  pannel. — In  the  course  of 
the  examinations  in  this  case,  I  was  committed  to  gaol  for  prevarica- 
tion on  oath,  having  then  given  a  different  account  of  the  transaction 
— ^but  before  concluding  my  deposition,  I  gave  the  true  state  of  the 
case. 

JBi/  the  Court. — The  present  is  a  true  statement. 

Laurence  Rintoul,  grocer  in  Perth, — I  know  Smeaton,  and  have 
had  dealings  with  him  to  the  amount  of  from  L.5  to  L.15.  I  found  it 
difficult  to  get  payment  from  him.  He  pleaded  poverty,  and  asked 
time.  He  was  not  doing  business  with  me  in  1835.  The  last  trans- 
action between  us  was  in  1833.  I  have  known  the  pannel  for  some 
time.  He  was  doing  a  good  deal  of  business.  I  am  a  creditor  of  his, 
and  asked  him  for  L.88  the  day  before  his  failure ;  but  he  said  he 
had  no  money. 

Cross-examined  by  Moncreiff. — The  shop  was  shut  on  the  17th 
October,  and  I  had  the  conversation  above  mentioned  with  the  pannel 
the  day  previous,  i.  e.  the  16th» 

Mary  M'Condichie  or  Smeaton,  wife  of  James  Smeaton.'^l  have 
dealt  with  the  pannel.  My  husband  had  no  cash  transactions  with 
him,  so  fiir  as  I  knew.  My  husband  is  a  labourer  on  day's  wages.  We 
have  a  fiimily.  I  do  not  think  my  husband  has  laid  by  much  money. 
I  do  not  think  that  in  April  1835  he  had  L.  70  to  lend. 

Geo.  Wilkie,  stationer^  High  Street  of  Perth, — 1  do  not  remember 
the  exact  date  of  the  pannel's  bankruptcy.  Shortly  before,  he  bought 
from  me  the  new  ledger  produced.  (  This  was  the  ledger  in  which  was 
the  entry  relative  to  the  payment  of  Z.70  0  Smeaton,  and  which  the 
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ptttmelf  in  hi$  deelarationy  stated  to  have  been  purchased  from  a  Mr,    No.  42: 
Dewar,)  I  cannot  say  as  to  the  small  cash-book,  nor  as  to  the  account-  yftj^^ 
book.     I  do  not  recollect  of  selling  the  pannel  a  small  book,  so  long    May  23 
ago  as  May  1833,  nor  of  selling  him  such  a  book  at  all;  but  if  I  did,     ^^^ 
it  would  be  between  May  1838  and  the  bankruptcy.  Z 

Jambs  Brodib,  City- Chamberlain  of  Perth. — I  remember  James  Bank- 
M'Laren,  the  pannel's  father,  having  the  Bridge  customs.  His  rent  nipuy. 
was  payable  quarterly.  He  paid  a  little  to  account,  but  not  regularly. 
He  wished  to  give  up  the  customs.  Ou  M^Laren*s  death,  the  family 
collected  a  few  pounds,  which  they  paid  over  to  the  town.  McLaren 
was  due  about  L.lOO  at  his  death.  No  steps  were  taken  to  compel  pay- 
ment. When  McLaren  commenced,  it  was  understood  he  had  money ; 
and  after  his  death  it  was  supposed  he  tiad  collected  a  good  deal,  but 
had  applied  it  in  payment  of  his  former  debts. 

Ann  Grant  or  M'Laren,  widows  mother  of  the  pannel, — availed 
herself  of  her  option  to  declipe  giving  evidence. 

Jamrs  M'Larbn,  brother  of  the  pannel. — We  all  live  in  family  with 
our  mother.  I  remember  getting  L.lOO  from  my  sister  May.  This  was 
between  the  two  examinations  of  the  pannel.  I  deposited  it  in  my  own 
chest,  for  security.  It  was  my  mother's,  and  was  paid  to  her  by  my 
brother,  (the  pannel),  in  part,  as  I  understood,  of  a  sum  he  was  due  to 
her.  I  did  not  see  it  paid.  I  did  not  see  my  mother  give  money  pre- 
viously to  the  pannel.  The  L.lOO  was  taken  away  by  Bums  on  a 
search-warrant,  he  having  broken  open  the  chest,  and  carried  it  o£& 
though  it  was  my  property,  or  in  my  lawful  possession.  When  May 
gave  the  money  to  me,  I  do  not  recollect  whether  she  said  it  was  my 
mother's,  but  I  knew  quite  well  that  it  was  her's.  I  believed  it  then, 
and  I  believe  it  still. 

May  McLaren,  sister  of  the panneL — I  remember  getting  the  L.lOO, 
and  giving  it  to  my  brother  James.  I  got  it  from  my  mother  before 
my  brother's  first  examination,  and  about  two  days  before  the  shop  was 
shut,  but  I  do  not  remember  the  exact  time.  I  heard  my  mother  and 
the  pannel  talking  about  it.  This  was  after  I  got  it,  and  I  understood 
from  what  they  said,  that  it  had  been  paid  to  my  mother  by  the  pannel, 
in  part  of  a  claim.  My  mother  just  gave  me  the  money,  and  desired 
me  to  keep  it.  I  gave  it  to  James,  and  when  I  did  so,  I  told  him  it  was 
my  roother^s  money.  I  did  not  see  the  pannel  get  any  money  from  my 
mother,  but  1  knew  quite  well  that  my  mother  had  given  him  L.lOO 
when  he  commenced  business.  This  was  in  May  1833.  I  saw  the  mo- 
ney in  my  mother's  pocket-book  before  he  got  it.  There  was  then 
about  L.  200  of  it  This  was  about  a  fortnight  after  my  father's  death. 
I  cannot  say  whether  any  demand  was  made  by  the  Town.  My  Ei- 
ther had  the  customs  for  twelve  months.  He  had  large  sums  of  money 
in  the  house — I  have  seen  L.  100  and  L.  150  at  a  time  in  the  house. 

Q 
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No.  f^'       The  SoLiciTOR-G£N£&AL,  fw  the  prosecution,  argued . 

M  Vi»os  — that  both  charges  had  been  proved.      If  a  bankrupt  is 

^  v^  proved  to  have  paid  a  siun  of  money  to  a  conjunct  and 

confident  person,  immediately  be£Dre  bankruptcy,    and 

^X^1i^^^9^^^^  prove  the  debt,  in  satis&ction  of  which  he  paid  it» — 
f^P^y-  this  is  sufficient  evidence  of  guilt,  to  warrant  a  conviction. 
MoNCREiFF,  for  the  pannel,  answered, — mere  careless- 
ness in.  business  habits  does  not  infer  fraud.  With  re- 
gard to  the  first  charge, — ^it  rests  on  the  evidence  of  Smeaton 
alone,  whp  is  proved  to  have  been  himself  guilty  of  fraud» 
and  is  not  to  be  believed  on  oath.  As  to  the  second, — ^there 
is  not  proof  that  the  transaction  was  not  fair ;  and  the  pro- 
secutor is  bound  to  prove  his  case,  and  not  to  throw  the 
weight  of  proof  on  the  pannel. 

The  LoRp  Justice-Cleqk^  in  charging  the  Jury^ 
observed,  that  although  the  prosecutor  is  bound  to<  prove 
his  case,  he  is  entitled  to  do  so  by  facts  and  drcumstances, 
and  the  fact  of  a  debt  not  being  proved  in  such  a  CQse,  is 
a  strong  eleipent,  of  proof. 

The  Jury  returned  a  verdipt,  unanimously  finding  the 
pannel  guilty  as  regards  the  transaction  with  Smeaton, 
but  by  a  plurality  of  voices  finding  the  second  charge  not 
proven. 

ho^p  IVIackenzue:. — This  is  a  case  of  a  very  serious 
nature^  and  not  to  be  lightly  dealt  with.  When  a  man 
sets  up  in  business,  he  is  supported  by  the  generous  credit 
given  him.  by  other  traders,  and  it  is  the  duty  of  the  law 
to  see^  that  this  generosity  is  not  abused  by  such  frauds  a§ 
the  present  When  to  the  guilt  of  fraud  is  added  the 
crime  of  perjury,  the  case  assumes  a, very  dangerous,  aspects 
I  regret,  therefore,  that  I  cannot  propose  a  mild^  sentence. 
In  the  case  of  Calder,  which,  occurred  not  long  ago,  in 
which  the.  i^annel  pleaded,  guilty  to  a  similar  charge,  he 
was.tri^n^pprt^d  fpr  fourteen  yeiars;.  and  I  feel  it  my,  duty, 
to  propose  the  same  punishment  in  the  present  case. 
Lord  M'edwyn,  concuired.     The  Bankrupt  Act  was 
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tmdottbtedly  passed  for  the  benefit  of  creditors,  but  like-  No.  42. 
wise  for  that  of  debtors;  and  such  crimes  as  the  present  McLaren, 
are  a  most  dangerous  abuse  of  it  ^iw^ 

The  Lord  Justice-Clerk. — ^I  fear  that  this  crime  ' 
is  of  more  frequent  occurrence  than  is  generally  supposed ;  ^'bI^'^^ 
and  it  is  doubly  dangerous,  from  being  committed  with   n^P^- 
peculiar  facility  and  secrecy.     But  it  is  right  that  it  should 
be  generally  known,  that  the  offence  is  one,  which  cannot 
be  overlooked,  or  slightly  punished  by  the  Court. 

In  respect  of  the  foregoing  verdict  of  Assize,  the  pannel 
was  sentenced  to  be  transported  beyond  seas,  for  the  period 
of  fourteen  years. 


Pretest,  Jane  6 

1836. 

Tbb  Lord  Justicb-Clbrk, 
Lords  Mkadowbank,  Mackenzie,  Moncreiff,  Medwyn. 

HiB  Majesty's  Advocate. — Soi.  Gen.  Cuninghame. — Innes. 

AGAINST 

IsABBi4i«A  Cobb  or  Faibwbathbr. — Cook. 

Rbs  Judicata. — Rbcord.-^!.  Res  Judicata  pleaded  In  defence  of  a 

charge  of  Murder* 
2.  Question,  whether  an  extract  from  the  Record  of  a  Police  Court 
being  produced,  bearing  inter  alia  that  the  magistrate  had  "  examined 
the  defender,  and  heard  the  evidence  adduced,**  ft  is  competent  to 
dSet  parole  proof,  to  the  effect  that  the  witnesses  in  the  trial,  to  which 
the  extract  refersi  were  not  examined  on  oath.  Informations  ordered 
on  both  points.  j^JJ 

Cobb  or 

Isabella  Cobb,  or  Fairweathee,  was  indicted  to  ^^"^ 
stand  her  trial  at  the  Perth  Circuit,  for  the  crime  of 


Mnrdw. 
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Na  43.    Murder.^    It  was  objected  in  bar  of  trial,  that  the  *^  present 

Cobb  or  **  charge  was  a  res  Judicata,  in  respect  of  a  sentence  of 

wMther,  **  absolvitor  in  favour  of  the  pannel,  from  a  charge  of  as- 

*^i836.^  *'  sault,  founded  on  the  same  facts  libelled  in  the  indict- 

**  ment,  at  the  instance  of  the  Procurator-Fiscal,  before  the 


Murder.  «  Police  Court  of  Dundee,  for  the  public  interest,  pro- 
'*  nounced  in  the  Police  Court,  on  the  26th  January  1836.'* 
Upon  this  objection,  the  case  was  certified  to  the  High 
Court;  and  the  certification  came  on  for  discussion  this 
day. 

In  consequence  of  the  absence  of  Lord  Gillies,  from  in- 
disposition, the  Court  intimated  an  intention  of  ordering 
written  pleadings,  without  a  debate. 

The  Solicitor-General,  for  the  prosecution,  stated, 
that  without  objecting  to  written  pleadings  on  the  general 
question  raised  by  this  objection,  there  was  a  special,  and 
almost  a  preliminary  answer,  which  it  would  be  convenient 
to  discuss  at  the  bar, — more  especially  because  certain 
witnesses,  whom  he  proposed  to  adduce  in  support  of  the  al- 
legations on  which  it  was  founded,  were  then  in  attendance. 
He  then  moved  the  Court,  to  allow  him  to  produce  evidence, 
that  the  trial  before  the  bailie  of  Dundee,  of  which  the 
record  was  produced,  had  not  been  a  formal  and  legal 
trial,  in  as  much  as  (1 )  it  is  not  necessary,  under  the  Dundee 
Police  Act,  (5th  Geo.  IV.  c.  129),  that  the  witnesses  be 
sworn, — (2)  it  is  not  customary  to  take  evidence  on  oath, 
except  in  cases  of  Theft, — and  (3)  in  this  particular  trial 
the  witnesses  were  not  sworn.  While  he  admitted  the  in- 
competency of  leading  evidence,  to  contradict  the  record  of 
a  legal  court,  properly  certified,  and  ex  facie  regular,  he 
submitted,  that  where  a  material  subject  of  inquiry, — such 
as  the  swearing  or  not  swearing  of  witnesses — is  altogether 
omitted,  it  becomes  not  only  allowable,  but  necessary, 
to  inquire  into  the  custom  of  the  Court,  to  ascertain 
whether  evidence  is  ever  admitted  there,  not  upon  oath, 

» 

»  See  Ante,  No,  80.  p.  176. 
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and  in  particular,  whether  that  was  in  fact  the  case,  in  the  No.  4S. 
trial  in  question.  (AUan  Grant,  March  5,  1827,  Syme  J^^^^r 
p.  1S8.  Thomas  Purves,  16  May  1825,  Shaw,  p.  133.)  ^^•^';^ 
Cook,  for  the  pannel,  answered. — If  the  objection  J^^^^ 
pleaded  in  bar  of  trial  had  been  of  such  a  nature,  as  that 


the  record  of  the  police  court  could  not  have  been  evidence  Murder. 
of  it,  the  procedure  now  proposed  might  have  been  comr 
petent.  But  the  record  of  the  police  court  of  Dundee,  of 
which  an  extract  is  produced,  affords  clear  and  unambi- 
guous evidence  of  the  regularity  of  the  procedure  of  that 
court,  in  the  trial  to  which  the  extract  produced  refers. 
And  it  is  incompetent  to  contradict,  by  parole  proof,  the 
evidence  afforded  by  the  record  of  a  court  competent  to 
entertain  the  charge,  to  which  that  record  refers,  as  to 
what  was  done  at  the  trial  of  that  charge,  (Alison,  2.  p. 
596.) 

After  some  discussion,  the  Court  ordered  informations, 
(1.)  on  the  competency  of  proving  the  prosecutor's  allegation 
as  to  the  irregularity  of  the  former  trial,  by  parole  proof ; 
(2.)  on  the  relevancy  of  the  plea  of  res  Judicata,  founded 
on  the  extract  produced  by  the  pannel,  in  bar  of  trial  of 
the  present  charge  of  murder, — supposing  the  former  trial 
for  assault  to  have  been  in  all  respects  regular.* 

I  iDformations  were  lodged,  in  which  both  points  were  fully  argued ; 
and  the  case  came  before  the  whole  Court  for  decision,  on  the  llth 
July*  Judgment  was,  however,  delayed,  and  the  pannel,  meantime, 
liberated  on  Bail. 
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Jane  13  Present, 

1836. 

The  Lord  Justice  Clerk. 
Lords  Mackenzie,  Mbdwyn. 
His  Majesty's  Advocate. — Sol-  Gen.  CSmingkame./-^Inm§. 

V 

AGAINST 
AlBXANDEB  PDRDIB.-^i 


Assize.^ — A  Juror  who  belong?  to  the  Sect  oalied  Separatist,  may 
take,  instead  of  the  usual  oath,  the  affirmation  prescribed  by  9d  and 
4th  WiUiam  IV.  c.  82. 

No.  44.  Alexander  Purdie  was  charged  with  having,  on  two 
Pardie.  occasions,  used  and  uttered  as  genuine,  two  forged  notes 


or  obligations  for  payment  of  money,  knowing  the  same 

Uttering   .      ,       *.  . 

Forged  to  be  forged. 

^^^^  One  of  the  Jury  stated,  that  he  belonged  to  the  reli^ous 
sect  called  Separatists,  and  that  the  taking  of  an  oath  is 
contrary  to  the  tenets  of  that  sect.  The  other  fourteen 
jurymen  were  sworn  in  the  usual  manner.  After  which, 
this  individual  took  the  affirmation  prescribed  by  the  Act 
Sd  and  4th  William  IV.  c.  82.» 

The  pannel  pleaded  not  guilty,  but  after  proof  had  been 
led  on  the  second  charge,  he  retracted  his  plea,  and  pleaded 
guilty  to  that  charge. 

>  <<  I,  A.  B,  do  in  the  presence  of  Almighty  God,  solemnly,  sincerely, 
<<  and  truly  affirm  and  declare,  that  I  am  a  member  of  the  religious  sect 
**  called  Separatists,  and  that  the  taking  of  any  oath  is  contrary  to  my 
<*  religious  belief,  as  well  as  essentially  opposed  to  the  tenets  of  that 
*'  sect ;  and  I  do  also,  in  the  same  solemn  manner,  affirm  and  declare," 
that  I  will  truth  say,  and  no  truth  conceal,  so  far  as  I  am  to  pass  on 
this  assize. 
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Tbe  Jur^9  ib  rfes^t  dFlhe  etidenee,  an^  dP  the  cohW,  No.  4i. 
^oH  of  the  pltnuel,  fooftd  him  ginliy  of  the  second  cfaar^e/pu^^f 

June  13 
18^. 


In  respect  of  which  verdict  of  Assize,  he  was  sentenced 


to  be  transported  beyond  seas,  for  the  whole  pieriod  of  his  ^^^^^ 
natural  life.  Notes. 


His  Majesty's  Advocate. — SoL  Gen,  Cuningliame, — Innes. 

AGAINST 

Neil  MoRAM,  William  M'Aulay,  Hugh  Campbell,  and  Daniel 

Cameron. — Milne. 

Witness. — It  is  incompetent  to  contradict  the  evidence  of  a  witness 
on  oatb,  by  proof  of  the  account  of  the  transaction  given  by  him 
pr^viou&Ay. 

N£IL  MoBAK,  William  M'Aulajr^  Hugh  Gunpbell,  and  No.  45. 
Daniel  Cameron,  were  charged  with  Robbery.  NeiLWoran 

They  pleaded  not  guilty.  ^^T\^ 

In  the  coulee  of  the  proof,  Milne,  for  the  pannel,  pro-    ^^^s- 
posed  to  ask  an  exculpatory  witness  some  questions  re-  .^y. 
gardlng  the  dccount  which  the  person  tobb^d  had  giveii     ec- 
hini of  the  Affkir,  five  or  six  hdiirs  after  it  had  takeh  placls. 
In  rapport  of  the  competehdy  of  tlie  questioh)  he  argued 
that  the  statement  made  by  the  persoh  robbed,  to  the 
policeman  who  apprehended  the  pannel,  hstd  been  adfnifted 
as  evidence,  and  this  ought  to  be  received  also. 

The  Court  held,  that  the  statement  made  of  the  trans- 
action shortly  afterwards,  in  presence  of  the  pistimd,  ^2^ 
a  part  of  the  tes  gesta,  and  iii  a  totally  different  situatibti, 
fifom  an  ac^count  given  after  an  interval  of  somei  hours. 
Tbe  question  was  accordingly  decided  to  be  incom^tdnt. 

The  proof  was  concluded,  B^tiA  the  Jury,  having  bfeeu 
tAdreif^^  by  the  Coutisel  on  botli  ^itf^,  ahd  charged  \fj 
the  Lord  J^ustke^Cl^rk,  returned  a  vefrdict,  fining  ihe' 
pannels  guilty. 
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No.  46.  In  respect  of  which  verdict  of  Assize,  they  were  sen- 
^  and  tenced  to  be  transported  beyond  seas,  for  the  period  of 
juneTs  fourteen  years. 

1836. 


Robbery, 


June  27  Present, 

1836. 

The  Lord  Justicb-Clerk. 
Lords  Meadowbank,  Mackenzie,  Moncrbiff, 
His  Majesty's  Advocate^ — Sol.  Gen,  Cumnghame, — Shaw  Stewart 

AGAINST 

Thomas  Galloway  and  Peter  Galloway. — McNeill, — A,  Jf'NeiU. 

MuRDBR. — Witness. — L  Circumstances  in  which  a  charge  of  Murder 

was  found  not  proven. 
2.  Incompetent,  even  in  the  case  of  a  child  examined  on  declaration,  to 

invalidate  his  testimony,  by  proof  against  his  general  credibility. 

No.  46.  Thomas    Galloway  and  Peter   Gaixoway  were 

Thomas 

and  Peter  charged  with  Murder,  in  so  far  as,  on  the  S2d  of  Fe- 
°^^'  bruary  1836,  on  board  the  sloop  or  vessel,  called  the  Devon 

Murder,  of  Lcith,  then  on  its  voyage  eastward  from  Cambus-Pow, 
near  Alloa,  to  Leith,  along  the  river  or  firth  of  Forth,  and 
opposite,  or  nearly  opposite  to  the  Pow  of  Dunmore,  within 
the  parish  of  Airth,  and  county  of  Stirling,  the  said  Tho- 
mas Galloway  and  Peter  Galloway  did,  both  and  each  or 
one  or  other  of  them,  wickedly  and  feloniously  attack  and 
assault  the  now  deceased  Robert  Campbell,  then  a  seaman 
on  board  of  the  said  sloop  or  vessel,  and  did  strike  him  one 
or  more  blows  on  the  head,  with  their  fists,  or  with  some 
other  instrument  to  the  prosecutor  unknown,  and  did 
knock  or  throw  him  overboard  from  the  said  sloop  or 
vessel,  into  the  said  river  or  firth  of  Forth,  whereby  he  was 
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then  and  there  drowned,  and  was  thus  murdered  by  the    no.  46. 
said  Tfaonias  Galloway  and  Peter  Galloway,  or  by  one  or  «nd'p^Mr 
other  of  them.  «';|'„7S5' 


J8S6. 


The  pannels  pleaded  not  guilty. 


Murder. 


BVIDBNCK  FOR  THB  PROSBCUTfON. 

WiLMAM  Clark,  W.S.  Skeriff-SubttUuie  of  Clackmannanshire^ 
and  Thomas  Ramsay,  Wriier  in  AUoa,  proved  the  declarations  of  the 
pannels,  of  date  27th  February,  and  15th  April. 

Jambs  Boag,  boatman^  rending  in  the  milage  ofDunmore. — On  the 
29d  of  February,  I  saw  a  man  or  boy  in  the  water,  apparently  drown* 
ing,  at  the  distance  of  not  much  more  than  the  breadth  of  this  court 
from  the  shore.    There  was  also  an  oar,  farther  down  the  stream, — and 
an  empty  boat  following.    The  boy  seemed  to  be  struggling  up  towards 
the  boat.    I  went  out  as  fast  as  I  could,  with  James  Balfour,  and  Adam 
Walker ;  we  had  our  boat  to  launch  first ;  we  rowed  towards  the  boy ; — 
he  sunk  when  we  were  near  him.     We  staid  a  little,  to  see  if  he  would 
rise,  but  he  did  not  do  so.    We  then  secured  the  boat  and  the  oar; 
Walker  went  on  board  the  boat     The  sloop  Devon  was  the  only  vessel 
near  ;  she  was  at  anchor  from  two  hundred  to  three  hundred  yards  up 
the  stream.    We  saw  a  man  on  board  the  Devon  ;  I  noticed  him  first, 
when  I  was  running  down  the  beach,  to  launch  my  boat ;  he  was  then 
on  the  quarter-deck  ;  I  saw  only  one  man.    After  putting  Walker  into 
the  boat,  Balfour  and  I  pulled  towards  the  Devon ;  a  man  was  still  on 
deck, — but  whether  the  same  or  not,  I  do  not  know ;  he  was  on  the  lar- 
board side  of  the  vessel,  forward  in  front  of  the  rigging.     That  side  was 
next  the  shore.    1  asked  a  rope  from  the  man ;  he  would  not  give  me 
one ;  we  got  hold  of  the  chains,  and  hung  on.    The  man*s  face  was  cut, 
and  bleeding ;  I  said  to  him  he  had  been  fighting ;  he  asked,  **  what  was 
my  business  with  that?"    I  asked  where  his  brother  was.   I  had  known 
them  by  name  before.    When  I  asked  where  his  brother  was,  he  said, 
-^*<  what  the  devil  had  I  to  do  with  that?"  Balfour  then  spoke  to  hun — 
asked  him  where  his  boy  was.    He  said  twice  that  he  had  no  boy. 
Balfour  said,  it  was  a  strange  thing  that  a  man  or  boy  should  be  lost,  and 
they  know  nothing  about  it, — and  one  of  them  be  on  deck.    I  am  not 
sure  if  he  made  any  answer.     He  rose  and  went  to  the  other  side  of  the 
vessel,  and  we  shoved  ofil    I  cannot  say  which  of  the  pannels  this  was ; 
but  it  was  one  of  them.     One  of  them  came  ashore  to  Dunmore  that 
afternoon.    I  cannot  be  sure  whether  this  was  the  same  one  whom  I  had 
seen  before ;  but,  at  any  rate,  the  blood  had  been  washed  or  wiped  off 
But  he  had  a  scratch  on  his  face.     This  was  the  pannel,  Thomas  Gal- 
loway.    When  first  I  saw  the  Devon,  she  was  about  the  same  distance 
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Na  4a   from  the  shore  as  the  boy.    The  Devoe  is  a  <<  ^hu^j/*  of  a  bldop,  ahoift 

and^Peter  ^^  ^^"^  ^^  ^'    '^^^  Devon  was  not  above  250  yards  from  the  boy«   A 

Galloway,  man  on  board  of  her,  if  he  looked  towards  the  boat,  must  have  seen 

1836^^   both  it  and  the  oar, — and  the  boy,  unless  intercepted  by  the  boat,     tt 

,______^  was  a  calm  day — ^the  tide  running  down.    It  was  more  than  half-ebb 

Murder,  tide.  I  cannot  say  at  what  time  Thomas  came  ashore.  There  were 
many  people  assembled  on  the  shore.  He  came  ashore  in  a  boat  be- 
longing  to  a  Stirling  vessel,  called  the  Catherine*  Some  one  in  the 
crowd  asked  him  where  the  boy  belonged  to^^i-he  laid,  **  to  Leith  or 
somewhere.**  I  sdd,  *'  I  wish  it  may  not  be  a  bad  thing  this  for  you, 
Galloway ;  I  wish  it  may  not  be  14  years  Ircrols.*'  I  do  not  recoUoct 
whether  he  said  anything  in  refdy*  There  was  a  crowd  aronnd;  and 
something  might  be  said.  FrOm  the  abuse  we  got  from  the  man  on 
board  the  vessel,  I  thought  there  was  something  wrong  with  him*  I 
never  saw  him  drunk,  or  heard  of  his  drinking.  He  seemed  excited 
with  anger.  I  cannot  tell  how  the  boy  fell  into  the  water.  Till  I  ob^ 
served  the  oai-i  and  afterwards  the  man  or  boy>  and  the  boai^  I  did  aot 
know  the  Devon  was  tiiere«  I  eannot  say  how  long  the  boat  would 
take,  to  drift  from  the  vessel,  to  where  I  saw  it  It  was  not  a  very 
strong  tide.  From  all  we  saw,  I  have  no  reason  to  know,  that  there  was 
more  than  one  man  on  board  of  the  Devon* 

Cross-examined  ^.M'Nsill,  for  the pamseis^'^Whem  we  went  out 
to  endeavour  to  save  the  person  who  was  drowning,  w«  did  not  know 
whether  it  was  a  man  or  a  boy.  We  had  heard  no  cry^  either  from 
the  vessel,  or  from  the  drowning  figure.  The  first  sound  we  heard 
from  the  vessel,  was  when  we  spoke  to  the  man  on  board  of  her.  I 
lately  pointed  out  the  spot  where  we  saw  the  figure  go  dowui  to  a  Mr » 
Grassum,  who  was  there  taking  a  measurement.  I  also  showed  thA 
spot  where  the  Devon  was.    I  never  looked  into  the  boat. 

By  the  Court.*^!  cannot  recognize  the  man  I  sew  ia  the  sloops 
from  his  face  having  been  disfigured.  When  id  the  water^  the  boy  WM 
about  as  far  from  the  oar,  as  the  distance  between  me  and  the  Jury. 
He  was  much  nearer  the  boat. 

jAMfes  Balfour,  labourer^  residing  in  the  village  4^f  Airik^^ssLm  the 
drowning  figure  in  the  water.  There  was  a  boat  behind  him^  coming 
down  the  stream,  and  an  oar  before  him.  The  boat  was  "  a  Wee  bit*' 
from  him, — not  so  &r  aa  the  breadth  of  the  oourt*  The  man  was  as  thr 
from  the  shore  as  the  breadth  of  the  court.  The  man  went  down,  and 
rose  again.  We  were  within  tluree  or  four  yards  of  him>  when  he  sunk 
again,  and  never  rose.  The  sloop  Devon  was  lying  near  Mr.  Cbal*> 
mers*  ^rm-house,  a  very  short  way  from  the  shore.  We  picked  up 
first  the  oar,  and  afterwards  the  boat.  Bogue  and  I  rowed  towards  the 
Devon.  I  saw  a  man  on  board  of  her,  before  we  left  the  shore.  He 
was  standing  looking  over  the  sidO)  towards  the  Dunmore  shore,  be* 
tween  the  mast  and  the  windlass.  He  was  still  on  deck,  when  we  went 
alongside.    Bogue  wanted  a  line  to  get  on  board.     He  said  he  toanied 
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no  3Bo$uu  aboatd*   Bo^e  asked  wliere  hib  brother  was,  and  he  said,    No.  46. 
*«  What  the  devil  was  bis  business  ?"    I  asked  where  his  partner  was,   'Hiomas 
for  a  man  oir  boy  was  losi.    He  said,  "  I  have  no  boy." — I  next  asked  Oaiioway, 
if  the  boat  and  oar  were  his?    He  said  they  were ;  and  I  said,  «  It  is   ^^^^  27 
atraDge  you  do  not  knew  you  have  a  partner  lost,  when  you  know  your 
boat  and  oar."    He  made  no  answer.    I  remarked  a  cut  on  his  cheek,  j^^^^^. 
and  the  blood  running  over  his  chin.    We  shoved  off.    All  this  hap- 
pened before  twelve  o'clock.    The  same  man  came  down  to  the  shore, 
for  his  boat,  in  the  afternoon,*— -perhaps  in  an  hour  and  a  half  after.    I 
aaw  the  mark  sUH  on  his  cheek,  but  the  blood  was  washed  off.    I  oan- 
not  identify  either  of  the  pantiels,  as  the  man ;  nor  can  I  say  that  it  was 
one  of  them.    I  never  saw  the  man,  either  before  or  since.    Two  aoen 
put  the  man  on  shore^  ia  a  boat  belonging  to  another  sloop,  which  was 
going  down  the  raver.  He  asked  for  his  oar,  but  did  not  get  it    Thene 
were  a  number  of  people  gathered,  when  he  came  on  shore.    I  asked 
where  the  boy  belonged  to.    He  said,  **  Leith,  or  some  part."    I  said, 
<«  It  was  a  lucky  thing  he  kent  now,  where  he  belonged  to."    He  gave    ' 
no  answer.   We  iodied  into  the  boat,  when  we  scoured  it.    It  contain- 
ed DO  coals  that  I  saw,  but  a  pail.     The  painter,  (i.  e.  the  rope  which 
faatens  the  boat  to  the  vessel),  was&st  to  a  ring  at  the  back,  and  bang- 
ii^  in  the  water. 

Cfi>8$'exannned  hy  M^Nbill^^— When  first  I  saw  the  person  ia  the 
water*  1  saw  nothing  but  the  bead  and  shoulders — therefbre  I  cannot 
say  which  way  he  was  making.  When  Bogue  asked  the  man  where  his 
brother  was,  we  did  not  know  whether  it  was  a  man  or  boy,  who  was  in 
the  water.  The  man  was  smoking  his  pipe,  when  we  came  alongside. 
We  aaw  him  first  stooping  down,  as  if  to  light  it. 

By  the  Coubt.^^I  oannot  say  whether  that  man  was  the  worse  of 
liquor. 

By  M*NxiLL.-<^It  was  near  where  the  fire  on  board  was,  that  I  saw 
him  sloop* 

By  the  GouBT.*— -Bogue  saw  the  person  in  the  water  first.  I  should 
never  have  seen  him,  had  not  Bogue  called  to  me.  The  man  on  board  the 
Devon  spoke  calmly  enough.  The  worst  word  he  said  was,  **  what  the 
devil's  your  business  P'  When  first  we  came  alongside,  we  told  him  that 
thare  had  been  a  man  drowned,  and  he  must  have  oome  from  the  sloop. 
By  M^Nbill^— -I  cannot  say  how  long  it  would  take,  to  pnll  from  the 
place  where  the  boy  went  down,  to  the  Devon.  It  might  take  half  an 
hour  from  the  time  we  first  put  out  I  was  about  100  yards  fpom  the 
beach,  ap  the  bank,  when  Bogu6  called  to  me. 

Adam  WalIlbb,  son  o/Muire  Waiher,  unior,  data'  at  Bvawnore^^ 
I  waa  with  the  two  preceding  witnesses,  and  followed  in  the  boat,  when 
Bogue  and  Ballbur  went  aboard  the  Devon.  I  saw  a  man  on  board. 
Secw  him  first  when  I  picked  the  boat  up.  He  was  then  standing  at  the 
stern,  whidi  was  down  the  stream*  He  was  looking  straight  down  to- 
wards us.    Bogue  addressed  him,  when  they  got  alongside.    He  asked 
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No.  4C.  for  a  rope,  to  get  on  board.  The  man  answered,  "  d — n  the  Bogue 
and  Feter  ^^^^^^  come  on  board.*'  I  was  at  a  little  distance.  Bogue  asked  if  it  was 
Galloway,  a  man  or  boy  that  was  drowned.     The  man  replied  they  had  no  boy  on 

"^  1836^  board.  Balfour  said,  "  is  the  boat  yours,  and  the  oar  ?*  The  man  an- 
'     swered, "  Yes."  Balfour  then  asked»  "  what  way  is  the  boy  not  yours  then  ?" 


Murder.  I  did  not  hear  him  answer.  I  was  a  good  bit  away  from  him.  I  remarked 
blood  on  his  face.  One  of  the  men  said,  **  what  way  have  you  been  fight- 
ing ?^  I  did  not  hear  what  more  was  said.  I  took  the  boat  ashore,  and 
left  it.  There  were  no  coals  that  I  saw  in  the  boat.  I  cannot  say  if 
there  was  any  appearance  of  coals.  There  was  a  bucket,  but  no  coals 
in  it.  On  the  boat  was  painted  *'  Devon,'*  and  the  owner's  name, — I 
think  "  Thomas  Galloway.''  A  man  came  for  the  boat  in  the  after- 
noon. This  was  the  same  man  whom  I  had  seen  on  board  the. sloop.  I 
cannot  identify  either  of  the  pannels  as  the  man.  He  came  on  shore  in 
the  boat  belonging  to  another  sloop.  The  men  in  it  lent  him  an  oar,  to 
take  off  his  boat.  There  was  <*  plenty**  said  to  him  by  the  crowd  on 
shore.  He  spoke  to  them.  I  cannot  remember  what  was  said.  The 
painter  of  the  boat  was  hanging  in  the  water.  There  was  a  loop  or  eye 
at  the  end  of  the  painter.  I  saw  only  one  man  on  board  the  Devon, 
when  alongside.  I  afterwards  saw  two,  when  I  was  on  the  dykes  op- 
posite the  sloop.  One  of  them  was  the  same  whom  we  had  seen  on 
board.  The  other  wore  a  red  shirt.  He  took  off  his  clothes,  and  I  saw 
him  as  if  fighting  with  the  other  man.  This  was  before  the  man  came 
ashore  for  the  boat. 

Cross-examined  by  McNeill. — I  cannot  say  at  what  time  I  saw  the 
man  taking  off  his  clothes.  It  was  a  short  time  before  the  other  came 
ashore  for  the  boat.  While  taking  off  his  clothes,  I  heard  him  say,  that 
he  was  doing  so  to  swim  ashore,  to  give  James  Bogue  his  licks.  The 
other  man  was  preventing  him.  This  was  not  the  <*  fighting  ways.'*  I 
saw  them  fighting  before  that, — not  very  long  after  I  came  ashore  with 
the  stray  boat.  I  heard  them  cry,  <*  Hie !  Rob !  come  on  board  with 
the  boat," — meaning  the  boy  that  was  lost.  This  was  a  good  while  af- 
ter I  had  taken  the  boat  on  shore.  There  were  just  myself  and  Ro- 
bert Learmonth,  on  the  shore  at  that  time.  Bogue  and  Balfour  pulied 
up  to  the  Devon.    I  was  sculling.     They  were  before  me. 

By  the  Court. — I  was  called  by  Bogue  to  assist  him.  It  was  he 
who  pointed  out  the  man  struggling  in  the  water.  When  I  was  lying 
off  in  the  boat,  the  man  on  board  the  Devon  called  to  me  to  bring  the 
boat.    I  did  not  comply. 

John  Herdman,  Master  of  the  Sloop  NeUy  and  Anne  of  Stirling 

On  the  2dd  February,  we  were  going  up  to  Stirling,  had  anchored  our 
vessel  above  Ken  net  Pans.  We  observed  the  sloop  Devon  lying  at 
anchor,  on  the  Dunmore  side.  About  12  o'clock,  or  thereby,  we  pro- 
ceeded on  our  voyage,  passing  between  the  Devon  and  the  Dunmore 
shore.  There  were  a  good  number  of  people  on  the  shore,  apparently 
talking  to  those  in  the  sloop.    The  pannel  Thomas  Galloway  was  on 
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board  the  Devon.    I  saw  no  one  else  on  deck.    I  asked  the  people  on    No.  46. 
shore  if  it  was  Dunmore  fair,  there  was  such  a  crowd.    I  was  so  near   Jj  p"*^' 
Ga11oway»  that  I  dare  say  be  heard  what  I  said.    They  called  back  Oalloway, 
from  the  shore,  that  it  was  not  a  &ir,  but  that  the  boy  belonging  to  ^\^^^ 
the  Devon  was  drowned.    I  asked  Thomas  Galloway  what  was  wrong.  ____^ 
He  said,  Peter  and  the  boy  had  *<  discarded.**    1  did  not  see  Peter  at  Murder. 
that  time.     I  said  nothing  more,  and  passed  on.     I  dare  say  Thomas 
Galloway  might  hear  the  people  on  shore  say,  that  the  boy  was  drown- 
ed.    But  I  could  not  say.     Before  we  came  forward,  the  people  on 
shore  and  Galloway  were  talking  ;  but  I  could  not  hear  what  they  said. 
There  appeared  to  be  marks  of  blood  on  Galloway's  face.    I  saw  the 
sloop  Catherine  pass  down,  soon  after.     A  boat  from  her  went  along- 
side of  the  Devon  ;  and  Thomas  Galloway  got  into  it.     The  boat  took 
him  ashore.    I  could  not  see  what  he  did;  but  he  got  his  own  boat, 
and  went  back  with  her  to  the  Devon.     It  was  a  quiet  day,  with  a 
little  wind,  I  think,  down  the  river.     There  was  what  is  called  a  **  laky** 
tide.     If  the  painter  of  a  boat  was  fastened  to  the  timber  head  of  a 
vessel,  I  cannot  say  that,  at  that  time,  (here  was  any  thing,  that  would 
disengage  the  painter.     But  if  the  vessel  were  '*  jibbing,"  the  main- 
sheet  might  disengage  the  painter. 

Alexander  Henderson,  iailcr  on  board  the  Nelly  and  Anne — 
corroborated  the  preceding  witness.  I  asked  if  there  was  a  fair  there 
that  day.  I  heard  several  words  from  the  shore,  addressed  to  the  pan- 
nel  Thomas  Galloway,  to  the  effect  that  they  had  drowned  their  boy. 
I  asked  him  what  was  the  matter  on  the  shore  to-day.  He  answered 
that  Peter  and  the  boy  had  **  discorded.**  This  was  after  the  people 
had  said  that  they  had  drowned  their  boy.  It  was  also  repeated  after- 
wards. Peter  was  not  then  on  deck ;  but  I  saw  him  in  the  vessel  af- 
terwards— we  having  run  aground  on  a  bank.  The  other  pannel  is 
Peter  Galloway.  When  1  saw  him,  he  hailed  the  Catherine  for  a  boat, 
which  was  sent,  and  Thomas  went  ashore  in  it.  The  pannel  Thomas 
had  blood  on  his  cheek.  I  signed  to  know  what  it  was.  He  answer- 
ed, **  Oh,  that  is  nothing.'*  He  did  not  appear  to  be  in  liquor,  but  a 
little  drowsy,  as  if  he  had  been  sleeping. 

Cros^^xamined  by  M*Neill. — He  appeared  cool.  I  have  known 
both  pannels  for  13  or  14  years.  They  are  sober,  decent,  quiet,  and 
well-behaved. 

Thomas  Morrison,  master  of  the  Stirling  Castle  steam-boat. — I 
commanded  the  sloop  Catherine,  on  the  day  libelled.  I  saw  the  sloop 
Devon  at  anchor,  was  hailed  by  her,  and  i»ent  our  boat  to  her,  with  two 
men.  They  took  the  pannel  Thomas  Galloway  on  shore.  When  they 
got  there,  he  stepped  out  of  our  boat  into  his  own,  which  was  lying 
there — and  took  it  to  the  Devon.  1  knew  Galloway  before.  It  was  Peter 
Galloway  who  hailed  us. 

Cross-examined  by  M*Nbill. — Peter  said  the  Dunmore  people  said 
he  had  drowned  their  boy,  but  he   supposed  the  boy  had  gone  to 
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No.  40.   join  Itis,  (Galloway's)  brother  Joho.     Joba  Galloway  hai  a  vesaeL      I 

Thomas   jj^ye  known  the  panneb  for  18  years.      They  always  bore  a  good  cha* 

Galloway,  racter.     They  are  considered  kind  to  persons  in  their  employment     It 

«^u^27    ig  a  common  practice  for  boys,  when  they  scull  boats,  to  stand  on  the 

'     shafts.  I  have  known  them,  in  doing  so,  Ml  in  the  boat,  and  nearly  over- 


Marder.  ^^^^^^*    ^ut  I  never  knew  them  fall  actually  overboard. 

By  the  CouRT.-*-Peter  Galloway  began  the  conversation  about  the 
boy  to  me  himself.  The  people  on  the  beach  were  making  a  noise» 
when  the  boat  landed,  and  it  was  then  he  said,  he  supposed  the  boy  had 
gone  to  join  his  brother,  and  added,  ^'  I  would  not  drown  the  boy."  I 
said,  *<  I  suppose  not." 

By  Shaw  Stewart,  for  the  prosenOion. — When  my  men  took  the 
boat  alongside,  I  told  them  to  keep  at  a  Mttle  distance,  for  fear  there  should 
be  any  difference  between  them,  as  Peter  wanted  to  leave  the  sloop.  I 
never  knew  them  quarrel ;  but  supposed,  from  what  I  had  heard  from 
those  on  board  the  Nelly  and  Anne,  that  they  had  been  quarrelling. 

MuiBB  Walkbr,  jun.  (aged  13),  ton  of  MtUre  WaiAerj  senior^ 
slater  at  Dunmore.^^1  saw  Bogue,  Balfour,  and  my  brother,  go  out  in 
the  boat  I  saw  also  the  man^in  the  water.  Bogue  saw  him  first.  After 
he  sunk,  Lillias  Millar  told  me  to  go  to  the  vessel,  which  was  off  Mr. 
Chalmers'  house.  My  younger  brother  John  went  with  me.  In  the 
sloop  I  saw  two  men,  just  opposite  the  middle  of  the  ve8sel,f*^one  of  them^ 
lying  on  the  deck,  and  the  other  leaning  over  the  railing.  I  asked  them, 
whether  it  was  a  man  or  a  boy  that  was  drowned.  That  was  what 
liiUias  Millar  had  sent  me  to  ask.  I  thought  I  heard  a  voice  from  the 
sloop  say,  <<  We  hove  him  overboard,  after  the  boat  and  oar,  and  he  may 
go  to  b-ll."  These  are  the  words,  which  I  have  all  along  thought  were 
uttered.  I  could  not  say  which  of  the  men  used  them.  One  of  the 
men  had  a  red  shirt  on.  I  could  not  sigr  whether  it  was  he  or  the  other 
who  spoke.  I  went  away  after  I  got  the  answer,  and  told  LiUias  Millar. 
I  afterwards  saw  a  man  come  on  shore  for  their  boat  This  was  the 
one  who  was  leaning  over  the  railing. 

Cross'examined  by  M*NEiLL.-*-The  railing  is  a  boarded  one^  be- 
tween two  and  three  feet  high.  The  words  I  said  when  I  hailed  them 
were,  *'  Hoy" — They  asked,  "  what  do  you  wantP'  I  said,  **  was  it  a 
man  or  a  boy  that  was  drowned? — They  answered,  <<  we  hove  him 
overboard.**     These  are  the  words  I  have  always  said  were  used. 

By  Shaw  Stbwart.-^I  was  standing  down  on  the  sludge,  not  &r 
from  the  deck  of  the  vessel.  I  could  see  over  the  railing  upon  the  deck. 
The  man  lying  on  the  deck  rose  up.  It  was  then  I  saw  him,  and  not 
till  then. 

By  the  Court. — I  am  quite  sure  the  man  who  rose  up  did  not  come 
from  below.  There  is  a  railing  along  the  whole  side.  It  was  just  as 
the  boy  went  down,  that  Lillias  Millar  told  me  to  go.  I  afterwards  saw 
Bogue's  boat  come  alongside  of  the  sloop. 

John  Walker,    brother  of  the  preceding   uninesSf   (aged  9,) 
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examined  in  inUkJibuJU-^l  was  neivQr  taught  m^  Bible  or  Cate^    Ke.4«: 
cbism.    I  have  been  at  schooK    I  do  not  Ilqow  that  it  is   au  of-   "^^^"^^ 
fence  in  the  sight  of  God,  to  tell  lies.  Oallowayv 

By  Sb AW  Stcwart,  Jot  the  progecuiion. — I  remember  being  told  ^^^*^  ^^ 
by  Lillias  Millar  to  go  to  the  sloop,  with  my  brother.  We  went. 
It  was  I  who  cried  to  the*}.  I  otied,  "  Was  it  a  raiaii  or  a  boy  Muniar. 
that  was  drowned  out  of  your  vessel  ?*'  They  cried,  that  they  had 
hove  him  overboard,  after  the  boat,  and  let  him  go  to  h — II,  d — n  him. 
There  were  two  people  in  the  sloop.  They  were  fighting,  when  we 
went  up ;  and  were  still  doing  so,  when  I  asked  the  question.  They 
did  not  stop,  when  I  asked  them  the  question, — but  went  on  fighting. 
One  of  them  went  down  below,  and  the  other  staid  on  the  deck.  There 
was  only  one  on  deck,  when  I  asked  the  question.  He  was  standing  at 
the  bow  of  the  stoop. 

^y^^  Court. — My  brother  asked  the  same  question  as  I  did,  and 
got  the  same  answer.  We  went  afterwards  to  Miss  Millar  and  told 
her.  I  only  heard  the  answer  as  to  heaving  the  boy  overboard  once. 
We  both  put  the  question,  and  got  one  answer  from  the  man. 

Lillias  Millar,  daughter  of  John  Millar ,  boatman  in  Dunmore, — 
I  saw  the  boy  in  the  water,  and  the  boat  go  off,  to  try  to  save  him.  I 
sent  two  little  boys,  called  Walker,  to  the  sloop  to  ask,  whether 
it  was  a  man  or  a  boy  that  was  drowned.  There  were  two  men  on 
board  the  sloop  at  that  time ;  and  Bogue's  boat  was  then  out.  The 
two  men  were  on  deck,  doing  nothing  particular,  that  I  saw.  They 
were  moving  about, — going  from  one  side  of  the  vessel  to  the  other,  as  I 
thought,  but  I  did  not  pay  particular  attention.  The  little  boys  came 
hack,  and  told  me  it  was  a  boy  that  was  drowned.  I  did  not  pay  any 
attention  to  anything  else  they  ssdd, — I  was  too  much  agitated.  They 
said  nothing  Qiore,  that  I  paid  any  attention  to*  There  was  no  one  else 
near. 

By  the  Court. — Nothing  was  ssud  by  them  to  me,  about  the  men 
having  heaved  the  boy  overboard.     They  told  me,  they  had  seen  two 
men  aboard  the  sloop.     I  only  asked  them,  if  it  was  a  man  or  a  boy. 
They  told  nie  no  more,  but  went  away  immediately. 
By  M'Nbill. — ^I  have  known  the  boy  Muire  Walker  long. 

The  witaefis  haviB^  been  reiacwed,  McNeill,  for  the* 
pannds^  argued, — that  in  the  circumstances  of  the  case, 
the  boys  being  so  very  young,  and  the  witness  having 
Icnown  them  long,  he  was  entitled  to  ask,  whether,  from, 
her  koowtedgQ  of  the  boys,  she  can  place  any  leliance  oni 
racoUeeidonL  of  stories. 

The  Lord  Justice-Cleek. — The  question  is  clearly 
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No.  4«.  incompetent.     One  of  the  boys  is  a  sworn  witness ;  and, 
and  Peter  in  regard  to  the  other,  although,  from  his  age,  the  oath 
Juiinf'  was  not  administered  to  him,  I  see  no  distinction  of  prin- 
'«^'    ciple. 
Murder.       The  rcst  of  the  Court  concurred. 
The  witness  was  recalled. 

By  McNeill. — When  first  I  saw  the  boy  in  the  water,  I  was  ou  my 
father's  stair  head.  I  had  heard  no  cries ;  he  was  almost  gone,  when  I 
saw  him.  I  did  not  see  his  hands.  He  was  facing  the  boat,  looking  up 
the  stream, — 20  or  SO  yards  from  the  shore. 

John  Butler,  bladumithy  residing  in  Dunmore. — I  did  not  see  the 
boy  in  the  water.  I  saw  Bogue  and  the  other  men  out  in  a  boat,  and 
another  boat  adrift  near  them.  I  saw  the  Devon,  with  two  men  on 
board  of  her.  This  was  after  Bogue  and  Balfour  were  pulling  to- 
wards her.  The  men  in  the  Devon  were  fighting.  Bogue  and  Bal- 
four were  both  pulling;  therefore  their  backs  were  towards  the  Devon. 
The  men  were  striking  each  other.  I  saw  one  knock  the  other  down. 
1  went  back  to  my  shop,  before  Bogue  reached  the  Devon.  The  one 
who  was  knocked  down  got  up,  and  took  off  his  jacket,  and  was 
knocked  down  a  second  time.  This  man,  when  he  took  off  his  jacket. 
Lad  on  either  a  white  or  stripped  shirt.  I  saw  nothing  red.  I  was  on 
the  beach,  when  the  man  came  from  the  Devon  for  his  boat.  I  cannot 
identify  either  of  the  pannels  as  that  man.  I  heard  Balfour  ask  him, 
if  that  was  his  boat  and  oar,  he  said  *<  Yes."  Balfour  then  asked, 
*•  Where  did  the  boy  belong  to?"  He  answered,  "  Leith,  or  some 
place."     I  went  home  immediately  afterwards. 

Cross- examined  by  McNeill. — I  could  not  say  whether  the  man 
who  came  on  shore  was  the  one  who  was  knocked  down,  or  the  other. 
When  I  went  back  to  my  shop,  they  were  both  at  the  front  of  the  ves- 
sel. Bogue  and  Balfour  were  then  a  good  piece  off  from  the  Devon. 
I  saw  the  man  take  his  coat  or  jacket  off.  I  cannot  say  what  they  had 
on  their  heads.  I  did  not  see  him  take  off  any  thing  else.  I  am  sure 
it  was  the  same  man  who  was  knocked  down  both  times.  They  were 
in  blows, — not  in  grips.  The  other  one  had  his  coat  or  jacket  on  all  the 
time.  I  heard  no  talking.  I  was  in  my  garden,  which  is  on  the  south 
side  of  the  harbour.  The  drifting  boat  was  lower  down  the  stream* 
I  might  be  300  or  400  yards  from  the  Devon. 

John  Dick,  ship-mastery  residing  in  the  village  of  Airth. — I  know 
the  pannels.  On  the  day  after  the  accident,  I  saw  the  Devon,  about  a 
mile  below  Dunmore.  The  pannels  were  both  on  deck.  I  hailed 
their  vessel,  but  could  not  understand  the  reply.     1  afterwards  receiv- 
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ed  by  post  a  letter  from  Thomas  Galloway.    (Identifies  the  letter  libel^    }^^  ^' 

•«»  <"»•/*  and  Peter 

OrosB-examined  by  M'Nbill. — I  had  caused  a  search  to  be  made  Galloway, 

for  the  body — ^this  was  from  humanity.     I  had  a  son  of  my  own      igsg. 
drowned,  in  the  creek  of  Clackmannan.    He  fell  overboard,  I  do  not .._ 
know  how*    He  was  in  the  water  from  one  o'clock  in  the  morning  till   Murder, 
half-past  four.    His  face  was  a  good  deal  disfigured.    I  know  the  De- 
von's boat,  which  is  new.    The  rollock  for  sculling  is  small.    When  this 
is  the  case,  people  not  well  accustomed  to  sculling  are  apt  to  fall  over- 
board, from  the  oar  starting.     I  saw  a  man  drowned  in  this  way  in  Leith 
harbour.     In  the  event  of  this  happening,  I  would  expect  to  find  the 
oar  lowest  down  the  stream, — and,  most  likely,  the  body  next     I 
have  known  the  Galloways  from  15  to  18  years.     They  are  well  be- 
haved, civil  people,  and  kind  to  boys  under  them. 

By  Shaw  Stewart. — If  the  wind  were  blowing  the  same  way  as 
the  stream,  I  should,  of  course,  expect  the  boat  to  be  first.  This  is 
supposing  the  boy  to  have  fallen  over,  with  the  oar,  at  the  stern. 

William  Vertue,  merchant  in  Leith, — I  know  the  pannels.  They 
brought  a  cargo  for  me  in  the  Devon,  on  the  25th  of  February.  I  saw 
Thomas  and  his  brother  John  that  day.  John,  in  presence  of  Tho- 
mas, told  me,  that,  in  consequence  of  reports  of  a  boy  being  drowned 
from  on  board  of  the  Devon,  officers  were  likely  to  be  sent  to  Leith,  to 
apprehend  his  brothers ;  and  that  be  had  been  sent  to  take  charge  of 
the  vessel.  He  also  said,  that  his  parents  were  much  distressed,  and 
wished  Thomas  to  go  home.  *  I  asked  Thomas,  how  he  accounted  for 
the  boy  being  amissing.  He  stated,  that  the  vessel  was  on  ground 
near  Duumore — the  boy  employed  in  cleaning  out  the  boat, — and  that 
his  brother  had  gone  below,  into  the  forepart  of  the  vessel,  and  he  into 
the  cabin; — that  on  coming  on  deck,  he  found  both  the  boy  and  the 
boat  away,  and  was  then  first  aware  of  their  absence  ; — but  that  he  ex- 
pected to  find  the  boy,  when  he  came  to  Leith,  where  his  parents  re- 
sided. I  asked  where  the  boy's  father  resided.  He  said  he  did  not 
know,  but  that  he  sailed  with  one  of  the  Hull  vessels.  I  then  advised 
the  two  brothers  to  go  to  the  Hull  vessel,  to  ascertain  where  the  father 
lived.  They  returned,  and  said  they  had  found  the  father,  but  he  had 
seen  nothing  of  his  son.  They  then  lefl  me — Thomas  to  go  home  to 
the  Cambus,  and  John  to  take  care  of  the  sloop.  Thomas  told  me 
nothing  about  the  recovery  of  the  boat,  nor  about  the  charge  made 
against  them  by  the  people  on  shore,  of  having  drowned  the  boy. 

^  The  purport  of  this  letter  (which  was  not  read  to  the  Jury,)  was  to  desire  the 
witness,  if  the  body  of  Campbell  should  be  found,  to  claim  it  and  have  it  decently 
interred,  and  promising  to  defray  the  expenses  of  this  being  done*  The  object  of 
producing  the  letter  was  to  contradict  Thomas  Galloway*s  declaration,  dated  the 
.same  day,  in  which  he  expressed  decidedly  his  disbelief  of  the  report  that  Campbell 
was  drowned. 
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No.  46.  Cro9S*€xamined  hy  McNeill. — I  have  known  Thomas  Galloway 
Thomas  eleven  or  twelve  years.    He  has  been  commanding  a  vessel  during  all 

Galloway,  that  time.  I  have  always  entertained  a  very  favourable  opinion  of 
'^'lA^^    him.     I  do  not  consider  him  a  violent  person. 

.  James  Campbell,  seaman^  residing  in  Water  Lane,  Leith. — I  had 


Marder.  ^  ^^°  named  Robert,  aged  16.  He  sailed  in  the  Devon  of  Leith.  The 
first  time  I  saw  the  pannels  was  on  the  25th  of  February.  They  came 
on  board  of  the  vessel  in  which  I  was,  asking  for  me.  I  think  they 
were  both  there,  but  I  know  Peter  was.  They  asked  me  if  I  had  a 
son,  called  Robert  Campbell.  { said,  Yes,  a  boy.  They  said  they 
were  sorry  to  tell  me,  my  son  was  no  more.  I  asked.  What  do  you 
mean  by  "  no  more  ?"  They  asked  if  I  would  go  to  the  public  house 
opposite,  and  they  would  tell  me  more  about  it.  I  went.  They  of- 
fered me  spirits.  I  said  I  never  drank  spirits.  They  then  ordered 
ale.  They  repeated  the  same  words  about  my  son-*«that  he  was  no 
more.  These  were  the  first  words  they  told  me  about  my  son.  At 
last  they  told  me  he  was  drowned.  They  said,  "  We  came  on  board 
in  the  boat  from  the  shore,  and  the  boy  asked  if  he  should  go  into  the 
boat,  and  bail  the  water  out  of  her" — (hat  he  took  a  pail  into  the  boat, 
and  they  went  below,  and  stayed  there  an  hour  or  better — and  that, 
when  they  came  on  deck,  the  boat  was  away  from  tbe  vessel,  and 
driven  on  shore,  and  no  boy  there.  I  asked  if  they  ^w  the  boy 
drowned  ?  They  said,  No.  I  asked,  *'  How  then  are  you  sure  he  is 
drowned  ?*' — ^  Because  we  are  sure,"  was  the  answer.  They  both 
spoke.  My  son  was  a  good  swimmer.  I  asked  them  how  the  boat 
had  got  adrift  in  the  river.  They  made  no  answer,  except  that  the 
boat  had  drifted  on  shore,  with  the  pail  in  it,  and  every  thing  except 
the  boy.  I  am  quite  sure  that  Peter  Galloway  was  one  of  the  -  men 
who  were  with  me.  (On  inspecting  the  pannels  closer),  Hiomas 
Galloway  is  one  of  them,  but  I  am  not  so  sure  of  the  other.  (Jckn 
Galloway  shown)*  That  is  very  like  the  shorter  of  the  two  men  who 
came  to  me. 

W^iLLiAM  Murray,  labourer,  residing  in  the  village  of  Cambus, — 
I  know  the  pannels.  I  remember  the  Devon  leaving  Cambus,  on  the 
day  of  the  accident.  A  boy  named  Robert  Campbell  was  then  on 
board  with  them.  I  was  on  board  with  them.  Campbell  came  up  in  the 
Annefield,  of  which  John  Galloway  is  master,  and  joined  them.  He  be- 
longed to  the  Devon.  He  rather  wished  to  go  back  with  the  Annefield, 
because  her  skipper  had  a  sore  leg,  and  he  thought  he  would  require 
another  boy.  I  went  down  the  river  in  the  sloop,  about  a  mile  from 
Cambus.  We  had  each  a  glass  of  spirits.  1  cannot  say  whether 
Campbell  drank  out  the  glass.  I  left  them  in  the  vessel  about  nine 
o'clock— sober,  and  quite  in  good  humour,  he  with  them,  and  they  with 
him.  I  found  Campbell's  corpse,  four  weeks,  all  but  one  day,  after- 
wards, about  a  mile  above  Cambus,  about  six  miles  up  from  Dunmore. 
It  was  lying  on  the  shore,  within  the  tide  mark.     I  did  not  touch  it. 
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but  infornied  Mr.  Aberoromby's  ftmily.    When  I  returned  down  the    Na  4(5L 
liTer  in  a  vessel,  I  saw  the  AbercrcHnbies  lift  it  up  the  shore,  out  of  '^^?^ 
reach  of  the  tidew    I  thought  it  to  be  Campbell's  body,  from  the  dress  Galloway, 
which  he  had  on,  when  I  parted  from  him.    I  saw  no  marks  of  blows   ^^o^ 
upon  Campbell,  when  I  parted  with  him  alive.    I  saw  the  body  the  ...^..^.^ 
day  afrer  it  was  found.    It  was  not  much  decayed,  but  swollen.  Murdsr. 

Crosi-examined  by  M'Nbill. — I  have  known  the  Galloways  from 
th^r  in&ncy, — have  been  under  them  for  fourteen  or  fifteen  years.  I 
never  knew  them  use  any  one  in  thdr  employment  ill. 

Charles  Abercromby,  residing  with  David  Abercrombyf  farmer 

at  Bardeaihj  in  the  parish  of  St.  Ninian*s,  and  county  <f  Stirling* 

William  Murray  told  me  he  had  found  a  body.    With  the  assistance  of 
my  brother,  I  raised  the  body,  and  gave  it  to  James  Duncan. 

Jambs  Duncan,  JtAtr^  residing  at  Cambus* — I  went  in  a  boat  for 
the  body,  which  I  thought  to  be  that  of  Campbell,  but  could  not  be 
sure.  I  had  seen  Campbell  twice  in  the  village.  I  took  the  body  to 
CambuSy  where  it  was  put  into  a  shed.  I  saw  Mr.  Boyd  and  Mr. 
M*Gowan  the  doctors  come.    They  examined  the  body. 

Cross-examined  by  M^Nbill* — I  knew  the  boat  of  the  Devon — £ 
have  often  sculled  her.  The  rollock  was  shallow,  and  the  oar  apt  to  fly 
out  This  happened  twioe  to  me,  and  if  I  had  not  been  standing  low 
down  in  the  boat,  I  must  have  fallen  overboard.  I  have  known  the 
pannels  from  infancy.  They  bear  a  good  character.  I  never  either 
saw,  or  heard,  of  their  treating  persons  under  them  otherwise  than  well. 

William  M^Gtowan,  physician  in  AUoa. — I  examined  a  dead  body 
in  company  with  Mr.  Boyd,  on  the  Slst  of  March,  and  signed  a  joint 
report;  also  another  on  the  23d  of  March,  along  with  Mr.  Drummond* 

Both  reports  stated,  that  the  face  had  a  generally  swollen 
appearance — the  eyes  protruding  a  good  deal, — and  that 
there  were  two  discoloured  marks,  a  small  one  on  the  right 
temple,  and  another  on  the  forehead,  immediately  above 
the  nose,  fully  the  size  of  a  half-penny.  They  mentioned 
also  other  symptoms,  from  which  the  medical  men  were 
of  opinion,  that  death  had  been  occasioned  by  drowning, 
and  concluded  by  stating  that,  from  the  length  of  time  the 
body  had  been  immersed  in  the  water,  it  was  very  difficult 
to  determine,  whether  the  discoloured  spots  observed  on 
the  forehead  and  temple  were  occasioned  previous  to,  or 
after  death. 

James  Boyd,  surgeon  in  7ft//yiod|y.— Concurred  with  Dr.  M*Go* 
wan  as  to  the  first  report. 


I  " 

<  Murder. 
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Ko.  46.  James  Drummond,  surgeon  in  Alloa. — Concurred  with  Dr.  Mac- 
and  Peter  ^^owan  as  to  the  second  report.  It  was  quite  impossible  to  say,  whether 
Galloway,  the  marks  on  the  body  were  occasioned  before,  or  after  death. 

June  27 
1836. 

The  Solicitor-General,  for  the  prosecution,  stated^ 
— that  the  whole  parole  evidence  had  now  been  laid  be- 
fore the  Court  and  the  Jury ;  and  that  he  wished  to  be 
guided  by  the  opinion  of  the  Court,  as  to  whether  he  ought 
to  press  the  case  against  the  pannels. 

The  Lord  Justice-Clerk. — It  is  not  the  wish  of  the 
Court  to  interfere,  in  any  case,  between  the  pannel  and 
the  public  prosecutor.  But  since  we  have  been  referred 
to,  I  have  no  hesitation  in  stating,  that  our  opinion  is,  that, 
— however  suspicious  this  case  may  be  in  some  particu- 
lars,— the  evidence  has  not  been  such,  as  to  justify  a  verdict 
either  of  murder,  or  of  culpable  homicide.  At  the  same 
time,  this  was  a  case,  which  it  was  the  undoubted  duty  of 
the  public  prosecutor  to  submit  to  a  Jury. 

In  consequence  of  the  opinion  expressed  by  the  Court, 
the  Solicitor-General  intimated  his  intention  of  giving  up 
the  case. 

The  Jury  unanimously  found  the  libel  "  not  proven.'* 


The  Lord  Justice-Clerk. — I  do  not  wish  to  find 
fault  with  the  verdict  of  the  jury.  But  I  thought  I  had 
sufficiently  indicated  the  opinion  of  the  Court,  that,  as  we 
prevented  the  pannels  from  leading  any  evidence  in  ex- 
culpation, the  verdict  should  have  been  one  of"  not  guilty.'* 

In  respect  of  the  foregoing  verdict  of  Assize,  the  pannels 
were  assoilzied  simpliciter^  and  dismissed  from  the  bar. 
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Present,  jaW  n 

1836. 

Thb  Lord  Justicb-Clerk, 

Lords  Mackenzie,  Medwyn. 

His  Majesty's  Advocate. — Soi.  Oen.  Cuninghame. — Inne$, 

AGAINST 

Jean  Dickson  or  Benton. — C,  RoberUon. 

AaGRAVATtoN  OF  Habite  AND  Repute. — The  aggravation  of  being 
habite  and  repute  a  thief,  cannot  be  proved  by  evidence  pi  the 
pannel  having  borne  that  character,  for  a  shorter  period  than  twelve 
months. 

Jean  Dickson  or  Benton  was  charged  with  Theft,  No.  47. 
especially  when  committed  by  a  person  who  is  habite  and  Dickion  or 
repute  a  thief,  and  who  has  been  previously  convicted  of  ^'^*^'^* 

Theft.  Theft,  Ac. 

In  the  course  of  the  proof,  Innes,  for  the  prosecution, 
proposed  to  prove  the  aggravation  of  habite  and  repute,  by 
evidence  that  the  pannel  had  borne  that  character  for  ten 
months.  Proof  on  this  point,  for  a  longer  period,  was 
rendered  impossible,  by  the  fact  stated  in  the  pannel's  de- 
claration, that  she  had  recently  come  from  England. 
And  it  is  laid  down  by  Mr.  Alison,  (Vol.  3,  p.  300),  that 
a  much  shorter  period  is  sufficient,  to  stamp  this  character 
on  a  prisoner.^ 


^  The  law  as  laid  down  by  Mr.  Alison,  but  which  must  be  held 
to  be  altered  by  this  decision  of  the  High  Court,  is  as  follows.  <<  It 
**  was  held  by  the  Court,  in  the  case  of  Peter  Davidson,  Aberdeen, 
**  September  1824,  that  it  was  not  sufficient  to  stamp  a  pannel  with  the 
^<  character  of  being  an  habitual  thief,  that  the  police  officers  swore  he 
''  had  borne  that  character,  for  nx  toeeks  prior  to  the  specific  act  charged 
**  against  him.  On  the  other  hand,  it  is  a  matter  of  daily  practice  to 
*<  find  the  aggravation  proven,  by  this  character  having  been  fixed  upon 
''  a  prisoner  at  the  police  office,  for  eight  or  ten  months.  In  judging 
'<  of  this  matter,  it  is  material  to  inquire  whether  the  prisoner  has  aban- 
*^  doned  his  lawful  calling,  if  he  ever  had  any,  and  has  had  for  some 
'*  time  no  visible  means  of  subsistence,  except  depredation  ;  for  if  he 
"  has  done  so,  there  seems  no  ground,  either  in  law  or  justice,  on  which 
**  the  aggravation  of  character,  if  it  has  endured  for  this  period,  can  be 
"  found  not  proven.     Perhaps,  «wr  months  may  be  stated  as  the  shortest 
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N0.47.       Lord  Medwyn. — I  can  answer  for  it,  that  this  is  the 
Didaon  or  first  time,  since  I  have  sat  in  this  Court,  that  I  have  heard 
j^?^°j*  this  aggravation  attempted  to  be  proved  by  evidence  for 
183G.     a  shorter  period  than  a  twelvemonth. 
ZTT^     Lord  Meadowbank.^ — It  does  not  follow,  however, 
that  because  recent  cases  have  not  occurred^  m  which 
proof  of  this  character  for  a  shorter  period  than  twelve 
months  has  been  led,  the  law  holds  this  the  shortest  time 
which  will  establish  the  aggravation.     Besides,  the  charge 
of  habite  and  repute  relates  to  a  matter  of  fact,  and,  there- 
fore, the  question  as  to  what  evidence  is  sufficient  to  es- 
tablish it,  is  a  question  for  the  Jury. 

The  Lord  Justice-Clerk. — I  do  not  recollect  that 
in  any  case,  proof  for  a  shorter  period  than  twelve  months 
has  been  held  sufficient ;  and  I  differ  from  the  opinion,  that 
this  is  a  question  for  the  Jury.  Unless  the  public  prosecutor 
can  bring  evidence  as  to  the  pannel's  character,  extending 
further  back  than  ten  months,  the  Court  will  not  allow 
the  questions  as  to  habite  and  repute  to  be  put. 

Lord  Mackenzie. — I  cannot  say  that  my  own  re- 
collection, unaided  by  notes,  enables  me  to  say,  whether 
there  may  not  have  been  cases,  in  which  proof  of  the 
panuel  having  borne  this  character  for  ten  months  was 
held  sufficient.     But  I  do  not  remember  any  such* 

Lord  Gillies. — ^Even  if  there  have  been  cases  in 
which  such  has  been  held  to  be  the  law,  that  does  not 
alter  my  opinion,  which  is,  that  the  proposed  proof  is 
clearly  insufficient. 

The  Solicitor-General,  accordingly^  passed  from  the 
aggravation  of  habite  and  repute  against  the  pannel ;  and 
the  proof  having  been  concluded  on  the  other  charges,  the 
Jury,  by  a  plurality  of  voices,  found  her  guilty. 

In  respect  of  which  verdict  of  Assize,  she  was  senten- 
ced  to  be  transported  beyond  seas,  for  the  period  of  seven 
years. 

<<  period,  which  has  yet  been  found  sufficient,  to  stomp  this  character  on 
*«  a  prisoner." 

*  His  Lordship,  and  Lord  Gillies,  though  not  present  at  the  begin- 
ning of  the  trial,  had  come  into  Court  before  this  point  arose. 
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The  Lord  Justicb- Clerk, 

Lords  Gillies,  Msadowbank,  Mackenzie,  Moncbbifp, 

Medwyn. 

Alexander  Yeaman,  Suspender. — M*NeilL — Neaves. 

AGAINST 

Georoe  Tod,  Respondeot — Sol,  Oen.  Cumnghame. — Beat. 

Jurisdiction. — Suspension. — Statutes  Idth  Geo.  IL  c«  8. 22d  Geo. 
II.  c.  27.  I7th  Geo.  III.  c  56.--Logus  Delicti.— I.  A  Bill  of 
Suspension  of  a  conviction  under  the  above  statutes  competent. 

2.  The  conviction  suspended,  in  respect  that  the  original  complaint 
contained  no  specification  of  the  loooi  deHciL 

The  Suspender,  a  vintner  and  spirit-dealer  in  Strathmiglo,   No.  48. 
was  charged  at  the  instance  of  the  Respondent,  as  Procu-      v. 
rator-Fiscal  of  the  Justice  of  Peace  Court  of  the  County  of    ^^' 


Fife^  with  contravention  of  the  Acts  13th  Geo.  II.  c.  8,  siup.  and 
§  2.     22d  Geo.  IL  c.  27,  §§  2  and  8,  and  17th  Geo.  III.     ^*'- 
c.  56f  ^^  2»  3,  and  6.     The  complaint  against  him  was 
presented  to  the  Justices,  on  the  18th  February  1836, — 
and  after  narrating  the  various  Acts  on  which  it  was 
founded,  contained  the  following  statement  of  the  charge : 

'*  That  Alexander  Yeaman,  vintner  and  spirit  dealer,  Strathmiglo,  has 
^  been  guilty,  as  the  informant  has  been  informed  and  believes,  of  pur- 
<<  chasing  yarns,  knowing  the  same  to  have  been  embezzled,  or  of  buy* 
**  ing  and  receiving  the  same  from  persons  who  he  knew  were  employ- 
*<  ed  to  manufacture  them  into  linen  cloth  and  work  them  up,  or  has 
**  been  guilty  of  otherwise  contravening  the  said  Acts  of  Parliament ; 
^  That  particularly  within  the  last  four  weeks,  and  on  or  about  the 
**  fourth,  or  on  one  or  other  of  the  days  of  this  month,  or  of  January 
«<  immediately  preceding,  the  said  Alexander  Yeaman  has  taken  or 
"  received,  or  bought  from  Jean  Berry  or  Williamson,  residing  in  Auch- 
*<  termuchty,  then  in  the  employment  of  Francis  Keay,  manufocturer. 
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No.  48.  *'  Cash  fens,  Stratbmiglo,  or  from  others  in  company  of  the  said  Jean 

Yeaman  (c  Berry  or  Williamson,  a  quantity  or  quantities  of  dowlas  or  linen  yams. 

Tod,  "  ^6  ^^^^  knowing  the  same  to  be  embezzled  or  purloined ;  at  least,  the 

July  il  «  gaid  Alexander  Yeaman  has  bought  and  received  yarns  from  the  aaXd 

'  *<  Jean  Berry  or  Williamson,  or  from  some  other  person  or  persons,  in 


Susp.  and  "  ^^^  knowledge  that  they  were  embezzled  or  purloined,  and  said  yarns 
Lib.      «<  so  bought  or  received  by  the  said  Alexander  Yeaman,  or  part  of 
<*  them,  were  the  property,  or  at  least  given  out  to  be  weaved  and 
«  wrought  up  by  the  said  Francis  Keay." 

The  Complaint  prayed :  That  the  Justices  would  "  take 
the  complainer's  oath  to  his  belief  or  suspicion  of  the 
said  Alexander  Yeaman  having  purchased  or  received 
the  said  Yarns  as  aforesaid  from  the  said  Jean  Berry  or 
Williamson,  or  from  some  other  person  or  persons,  he 
**  knowing  them  to  have  been  purloined  or  embezzled ; 
^^  and  thereafter  to  grant  warrant  to  messengers  at  arms 
"  and  constables  of  the  peace,  in  terms  of  said  acts,  for 
**  bringing    the    said    Alexander  Yeaman  before  your 
**  Honours,  for  examination  and  trial  touching  the  pre- 


"  mises." 


On  the  same  day,  the  Respondent  emitted  the  follow- 
ing oath,  in  presence  of  one  of  the  Justices. 

<<  Appeared  George  Tod,  writer  in  Newburgh,  the  complainer,  who 
"  being  solemnly  sworn,  depones,  that  the  before  designed  Alexander 
<'  Yeaman  is  suspected,  and  believed  by  the  deponent,  of  purchasing 
"  or  receiving  from  Jean  Berry  or  Williamson  before  designed,  or 
"  from  others,  yarns,  he  knowing  said  yarns  to  have  been  purloined  or 
•(  embezzled,  as  mentioned  in  the  foregoing  complaint  All  which  is 
"  truth,  &c," 

The  Suspender  was  brought  to  trial  on  the  22nd  of 
February,  when  he  pleaded  not  guilty  to  the  charge.  A 
proof  was  led,  and  judgment  delayed  till  the  7th  of 
March,  when  the  following  sentence  was  pronounced  : — 

*«  County  of  Fife, 

<'  District  of  Auchtermuchty, 

"  To  wit. 

**  Be  it  remembered,  that  on  the  7th  day  of  March,  in  the  year  of 
"  our  Lord  1836,  Alexander  Yeaman,  before  designed,  was  convicted 
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«*  before  us,  Thomas  Arnott  of  Chapel^  and  Henry  Buist  of  BerryhiU,    No.  4a. 
«« two  of  his  Majesty's  justices  of  peace  of  the  said  county  of  Fife,  of  YeamM 
*<  buying,  receiving,  or  taking  by  way  of  gifl,  pledge,'  sale,  or  exchange,      Tod, 
"or  in  some  other  way,  from  Jean  Berry  or  Williamson,  residing  in    ^?j^^ 
««  Auchtermuchty,  a  quantity  of  dowlas  or  linen  yarns,  he  knowing  the " 


**  same  to  have  been  purloined  and  embezzled  from  Francis  Keay,  g„gp,  ^^^ 

^  manufacturer,  Cashfens,  Strathmiglo,  all  contrary  to  the  provisions  of     Lil»- 

"  the  acts  13th  Geo.  II.  c.  8,  22d  Geo.  II.  c.  27,  and  17th  Geo.  III.  c 

<<  56,  which  acts  are  now  before  us.    We  do  therefore  adjudge  the  said 

"  Alexander  Yeaman,  to  pay  a  penalty  of  L.20  sterling,  to  be  applied  in 

^  terms  of  the  said  act  of  17th  Geo.  III.  c.  56,  §  3,  and  if  such  penalty 

"  is  not  instantly  paid,  warrant  is  hereby  granted,  to  commit  the  said 

«<  Alexander  Yeaman  to  the  tolbooth  of  Cupar,  for  the  period  of  three 

«*  months,  unless  such  penalty  be  sooner  paid." 

Signed  "  Thomas  Arnott,  J.  P. 
«  Henry  Boist,  J.  P.** 

Yeaman  having  been  incarcerated  on  this  warrant,  pre- 
sented to  the  Court  a  bill  of  suspension  and  liberation,  on 
the  following,  among  other  grounds:  That  neither  the 
complaint  nor  oath  of  the  Procurator-Fiscal  contains  any 
specification  of  the  locus  delicti,  which  is  absolutely  neces- 
^ary  ^^  every  criminal  charge,  and  doubly  so  with  reference 
to  the  act  22d  George  II.  c.  27»  ^  8,  which  merely  autho- 
rises a  Justice  of  any  particular  district,  to  issue  his  war- 
rant, upon  complaint  made  to  him,  **  of  any  offence  com- 
*'  mitted  against  this  act,  within  the  same  county,  riding, 
"  division,  city,  liberty,  town  or  place,"  for  which  the  jus» 
tice  is  appointed. 

It  was  answered  for  Tod :  (1)  The  bill  of  suspension  is 
incompetent.  The  act  22d  George  II.  c.  27,  provides,  that 
any  person  considering  himself  or  herself  aggi*ieved  by  the 
sentence  of  the  justices,  **  shall  have  liberty  to  appeal  to 
the  justices  at  the  next  general  or  quarter  sessions  of  the 
peace,"  &c.,  **  and  the  justices  in  the  said  general  or 
quarter  sessions  are  hereby  authorised  and  required,  to 
'^  hear  and  finally  determine  the  matter  of  the  said  ap- 
"  peal,"  &c.  And  the  act  17th  Geo.  III.  c.  56,  §  20,  pro- 
vides, that  any  party  who  considers  himself  aggrieved,  "may 
"  appeal,  and  the  said  justices  are  hereby  required  to  make 
"  known  to  such  person  at  the  time  of  such  conviction,  his 


« 
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Na  48.  ^'  or  her  right  to  appeal,  to  the  next  general  or  general 
eamaa  „  quarter  sessions  of  the  peace,"  &c.,  and,  (}  22)  the  jus- 

Jui^ii  *^^^  ^^  *^®  quarter  sessions  are  required  "  to  proceed  to 
1830.  K  the  hearing  and  determination  of  the  matter  of  the  said 
g^i  ^^  "  appeal  according  to  the  direction  of  the  said  act,*^  (viz. 
Lib.  22d  Geo.  II).  The  decision  of  the  justices  at  the  general 
or  quarter  sessions,  given  under  these  clauses,  would  have 
been  final.  (Mair  v.  Mill,  17  June  1822,  1  Shaw,  [last 
edition]  p.  440,^  Simpson  v.  Harley,  25  June  1830,  8 
Shaw  and  Dunlop  977.  Lindsay  v.  Orr,  1 1  Feb.  1831, 
9  Shaw  and  Dunlop  426.  Neilson  v.  Thomson,  9  March 
1832,  10  Shaw  and  Dunlop  466).  And  the  suspender 
was  bound  to  have  appealed,  in  the  first  instance,  to  the  ge- 
neral or  quarter  sessions.  (Craigie  v.  Mill,  11  Feb.  1826, 
4  Shaw  and  Dunlop  447»  aflSrmed  on  appeal,  25  June 
1827,  2  Wilson  and  Shaw  642.  Cook  tJ.  Mill,  17  May 
1823,  2  Shaw  [last  edition]  p.  280.  Campbell  v.  Mill, 
28  June  1823,  lb.  p.  292.  Alexander  v.  Seymour,  2 
December  1828,  7  Shaw  and  Dunlop  117).  And,  in  facti 
he  did  enter  such  an  appeal,  which  has  not  fallen,  although 
the  suspender,  having  failed  to  enter  into  the  requisite  re^ 
cognizance,  was  committed  to  gaol.  (2).  Even  if  the  sus- 
pension were  competent,  the  locus  delicti  is  sufficiently 
specified,  to  make  it  quite  intelligible  to  the  suspender, 
what  the  subject  of  the  complaint  against  him  was.  He 
is  designed  as  *^  residing  in  Strathmiglo,"  and  it  is  stated, 
that  the  goods  were  received  by  him  from  Jean  Berry  or 

'  The  rubric  of  ibis  decision  is  as  follows,  <*  Juriidiction^  SttUuU 
"  2^th  Geo.  in,  c.  51.  Suspension  of  a  judgment  of  justices,  under 
**  tbe  above  statute,  held  incompetent,  there  being  no  allegation  of  excess 
<<  of  powers."  The  grounds  on  which  the  Court  adhered  to  the  de- 
cision of  the  Lord  Ordinary  are  correctly  given.  But  in  so  far  as  regards 
the  argument,  that  the  statute  excludes  the  jurisdiction  of  the  Court  of 
Session,  it  may  be  mentioned,  (as  was  stated  by  the  Solicitor  General, 
iu  the  debate  in  the  case  of  Yeaman  v.  TodX  that  the  citation  of  the 
Act  by  Mr.  Shaw,  is  not  quite  correct.  The  act  25th  Geo.  III.  c.  51, 
bears  (§  59),  that  any  party  "  shall  and  may^  not  merely  that  such 
party  *<  may'^  appeal  to  the  Quarter  Sessions,  though  the  latter  is  the 
reading  given  by  Mr.  Shaw. 
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Williamson^-^the  complaint  bears  to  be  brought  before  No.  4a 
"  His  Majesty's  justices  of  the  peace  for  the  county  of  Fife     ^tT*" 
district  of  Auchtermuchty,"  and  the  very  circumstance   j^^fj 
that  these  justices  could  have  no  jurisdiction  beyond  their     ^^^ 
territory,  shows  that  the  offence  must  have  been  commit-  g„    ^^ 
ted  within  it     Besides,  this  objection  ought  to  have  been     ^^ 
stated  in  the  inferior  court,  and  is  incompetent  under  the 
act  17th  Geo.  III.  c.  56,  §  22,  which  provides,  "  That  no 
**  order  made,  touching  or  concerning  any  of  the  matters 
*^  in  this  act  contained,  or  any  proceedings  to  be  had,  touch- 
*^  ing  the  conviction  of  any  offender  or  offenders  against 
<<  the  said  act  of  the  22d  Geo.  II.,  or  this  act,  shaU  be  quash^ 
'*  ed  for  want  tfformy  or  be  removed  or  removeable  by 
'^  certiorari  into  his  Majesty's  court  of  King's  Bench." 

N£AV£s  for  the  suspender,  pleaded — that,  besides  the 
omission  of  all  specification  of  the  lociie  delicti^  both  in  the 
complaint,  and  the  oath  of  the  Procurator-Fiscal,  the  sen- 
tence contains  no  mention,  either  of  the  time  when,  or  place 
where,  the  offence  was  committed.  The  act  17th  Geo.  IIL 
c.  56,  j  2] ,  prescribes  a  form  of  conviction,  which  is  to  the 
effect  that  **  A.  B.  was  convicted  before  us,  &c.,  of  [here 
**  specify  the  qffence^  and  where  the  same  was  committed].** 
The  conviction  in  this  case,  besides  being  null  at  common 
law,  does  not  comply  with  this  instruction.  In  r^ard  to 
the  competency  of  the  suspension,  the  words  of  the  act  17th 
Geo.  III.,  allowing  an  appeal  to  the  quarter  sessions,  are 
])ermissive  only,  and  cannot  be'  held  to  exclude  the  juris- 
diction of  this  Court. 

The  Solicitor-General  and  Deas  answered — The 
objections  were  not  stated  in  the  inferior  court,  and  the 
appeal  taken  to  the  quarter  sessions  has  not  fallen.  In 
r^ard  to  this  objection  to  the  form  of  the  sentence,  which 
is  not  even  taken  in  the  bill  of  suspension,  the  clause  of 
the  act  r^arding  the  specification  of  the  time  and  place  of 
committing  the  offence,  is  directory  only,  not  imperative. 
And  the  omission  of  the  locue  cannot  nullify  the  sentence, 
since,  besides  the  provision  of  §  22,  that  a  conviction  shall 
not  be  quashed  for  want  qfform^  it  is  sufficiently  evident 
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No.  48.  that  the  crime  was  committed  in  the  county  of  Fife,  and, 

»•  therefore,  within  the  jurisdiction  of  the  Justices, 

juiy'u  McNeill  replied. — The  question  is,  were  the  justices 

^^^'  acting  within  the  statute  ?     It  is  not  only  necessary,  at 


t^usp.  and  common  law,  that  the  locua  delicti  be  mentioned,  but  the 
'  '  statute  specially  enjoins  its  insertion.  The  specification 
of  the  locus  is  of  the  substance  of  any  charge,  and  not 
merejbrm. 

Lord  Gillies. — I  concur  in  the  opinion,  that  in  any 
•penal  charge,  the  omission  of  the  locus  delicti  is  not  a 
want  of  form,  but  a  want  of  substance.  From  anything 
•  that  we  see  on  the  face  of  the  proceedings,  the  offence 
may  have  been  committed  in  any  other  county,— or  in 
another  country.  On  that  ground,  I  am  for  suspending 
the  judgment. 

Lord  Meadowbank. — I  am  of  the  same  opinion,  and 
besides,  I  do  not  hold  that  we  are  bound  by  §  22  of  the 
act,  which  is  not  applicable  to  Scotland. 

Lord  Mackenzie. — I  differ  as  to  the  force  which  we 
are  bound  to  give  to  that  section  of  the  act.  But  I  can- 
not stretch  it  so  far,  as  to  hold,  that  it  applies  to  an  omis- 
sion of  the  locus  delicti. 

Lord  Moncreiff. — The  specification  of  the  place  is 
even  more  necessary  than  that  of  the  time  of  committing 
the  crime.  For,  unless  it  was  committed  within  the 
county  of  Fife,  there  was  no  jurisdiction,  and  therefore  no 
offence. 

Lord  Medwyn. — I  concur,  although  I  have  no  hesita- 
tion in  holding,  that  when  we  import  a  statute  from  Eng- 
land, we  take  it  with  all  its  qualifications,  and  are  there- 
fore bound  to  give  effect  even  to  §  22,  although  its  terms 
are  not  exactly  applicable  to  Scotland. 

The  Lord  Justice-Clerk. — I  am  entirely  of  the 
same  opinion.  The  specification  of  the  locus  is  of  the 
essence  of  the  crime.  And  when  penal  statutes  of  this 
nature  are  founded  on,  they  must  be  strictly  complied 
with. 

The  Court,  accordingly,  in  respect  that  the  original  com- 
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plaint  or  information  contains  no  specification  of  the  place  y^^ 
where  the  alleged  offence  was  committed,  passed  the  bill,       «- 
and  suspended  the  judgment,  with  expenses.  joiy  ii 

1836. 


JOHK  MUBOOCH,  S.S.C. — BBOWH  Sl  MlLLXBy  W.  S.^Agttntf.  g  ^^^ 

Lib. 


Present,  j„,y  ,4 

1836. 

Lords  Mbadowbank,  Moncreifp,  Medwyn. 
His  Majesty's  Advocate* — Shaw  Stewart. — Inm$. 

AGAINST 

Tamae  Brown,  and  Betsy  Aitken  or  M*Graw. — Logan. 

AooRAVATioN  OF  Habite  AND  Repute. — The  aggravation  of  being 
Habite  and  Repute  a  Thief  proved  by  the  testimony  of  one  witness, 
and  four  convictions,  extending  over  a  period  of  nearly  two  years. 

Tamar  Brown  and  Betsy  Aitken   or  M*Graw  were   No.  49. 
charged  with  Theft,  aggravated,  in  the  case  of  Brown,  by  Brown  and 
her  being  habite  and  repute  a  thief,  and  having  been  pre-   ^Sin. 
viously  convicted  of  theft. 


The  pannels  pleaded  not  guilty.  '^^^^^  ^^ 

In  proof  of  the  aggravation  of  habite  and  repute,  the 
four  previous  convictions  libelled  on,  and  dated  respec- 
tively, 11th  March  1834,  22d  August  1834,  8th  January 
1835,  and  14th  January  1836,  were  proved,  and  one 
witness  examined  as  to  the  pannel's  character. 

The  Court  held  that  the  aggravation  was  sufficiently 
proved  ;^  and  the  evidence  having  been  concluded,  the  Jury 
found  both  pannels  guilty  as  libelled. 

'  Although  the  mode  of  proof  adopted  in  this  case,  is  not  so  com* 
mon  as  that  by  the  testimony  of  two  witnesses,  the  decision  of  the  Court 
is  in  accordance  with  the  opinions  of  both  the  great  authorities  in  crim- 
inal law,  and  quite  consistent  with  former  practice*  See  cases  of  John 
Johnstone,  19  June  1786,  and  Rachael  Ferguson,  13  March  1801, 
Home  i.  p.  94;  Alison  i«  p«  299. 
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Tamw'       ^^  respect  of  which  verdict  of  Assize,  they  were  sen- 
Brown  and  tenced  to  be  imprisoned  in  Bridewell,  Brown  for  ei^teen^ 
Aitkeo,  and  Aitken  for  nine  calendar  months. 

July  U 
1836. 


Thefty  &C. 

His  Majesty's  Advocate. — Shaw  Stewart, — Innes. 

AGAINST 

John  Beatson,  Jud. — Logan. 

Assault. — Cursing  and  Beating  of  Parents. — A  pannel  convicted 
of  Assault,  and  of  contravention  of  the  act  1661,  c.  20.  Sentence 
— seven  years  transportation. 

j^*5^^^JoHN  Beatson,  jun.  was  charged  with  Assault,  especi- 
•on,  jiin.  ally  when  committed  by  a  son  upon  his  parents,  to  the 
1836.    injury  of  their  persons,  and  more  especially  when  corn- 
er";     mitted  by  a  person  who  has  been  previously  convicted  of 
and  Beat-  assault  upou  his  parents :    As  also  with  contravention  of 
ParSn^i.  an  act  of  the  Parliament  of  Scotland,  passed  in  the  year 
1661,  chapter  20,  by  which  it  is  statute  and  ordained : — 

<<  That  whatsoever  sonne  or  daughter,  above  the  age  of  seztein  years, 
«  not  being  distracted,  shall  beate  or  curse  either  their  father  or  mother, 
<<  shall  be  put  to  death  without  mercy ;  and  such  as  are  within  the  age 
<<of  siztein  years,  and  past  the  age  of  pupillarity,  to  be  punished  at  the 
<<  arbitrement  of  the  judge,  according  to  their  deserveing3,  that  others 
<<  may  hear  and  fear,  and  not  doe  the  lyk :"  In  so  far  as  the  said 
John  Beatson,  junior,  having  for  a  long  time  conceived  malice  and 
ill-will  against  John  Beatson,  senior,  mason  in  Haddington,  his  father, 
and  Agnes  Kerr  or  Beatson,  wife  of  the  said  John  Beatson,  senior, 
his  mother,  did,  on  various  occasions,  between  the  month  of  Septem- 
ber 1835,  and  the  8th  day  of  June  1836,  threaten  the  lives  of  the  said 
John  Beatson,  senior,  and  Agnes  Kerr  or  Beatson,  and  did  assault  them, 
and  did  beat  and  curse  them :  And  in  particular,  (1)  on  the  6th  day  of 
June  1836,  within  the  house  in  Nungate  of  Haddington,  then  and  now  or 
lately  occupied  by  the  said  John  Beatson,  senior,  the  said  John  Beatson, 
junior,  did  wickedly  and  feloniously  attack  and  assault  the  said  John 
Beatson,  senior,  his  father,  and  did  threaten  his  life,  and  did  lay  hold  of 
him  by  the  back  of  his  neck,  and  did  twist  his  head  down  between  his 
knees,  and  did  repeatedly  thrust  his  clenched  fist  in  a  threatening  attitude 
across  his  face,  and  did  strike  him  in  the  face  with  his  fist,  and  did  repeat- 
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ediy  curse  him,  using  the  words,  "  God  damn  you/'  and  *'  God  damn    No.  60. 
«« your  soul:"  Likeas,  (2)  time  and  place  above  libelled,  the  said  John*^**"  ?~** 
Beatson,  junior,  did  wickedly  and  feloniously  attack  and  assault  the  said    July  U* 
Agnes  Kerr  or  Beatson,  bis  mother,  and  did  use  abusive  and  threaten-     1^^- 

iDg  language  towards  her,  and  did  threaten   to  take  her  life,  and  did 7"~ 

curse  her,  saying  to  her,  "  God  damn  you,"  **  God  damn  your  soul,  and  Beiu. 
*'  you  damned  old  whore :"    Likeas,  (3)  on  the  7th  day  of  June  1836,     in^  of 
within  the  foresaid  house,  the  said  John  Beatson,  junior,  did  wickedly  ^'^^^^ 
and  feloniously  attack  and  assault  the  said  Agnes  Kerr  or  Beatson,  his 
mother,  and  did,  with  his  clenched  fist,  strike  her  a  severe  blow  on  the 
back  of  the  neck,  by  which  she  was  knocked  down  and  severely  injured 
in  her  person ;  and  all  this  he  did,  he,  the  said  John  Beatson,  junior, 
being  then  above  the  age  of  sixteen  years,  and  not  distracted :    And  the 
said  John  Beatson,  junior,  has  been  previously  convicted  of  assault 
upon  his  parents. 

The  pannel  being  interrogated  on  the  libel,  pleaded 
guilty. 

Shaw  Stewart,  for  the  prosecution,  restricted  the 
statutory  pains  to  an  arbitrary  punishment. 

Lord  Moncreiff. — It  is  a  miserable  and  a  melan- 
choly thing,  that  a  strong  powerful  young  man  should 
admit  his  guilt  of  this  scandalous  crime — that  he  should 
be  forced  to  confess,  that  he  has  so  far  forgotten  the  obli- 
gations under  which  he  is  laid  by  the  law  of  God,  as  to 
have  raised  his  hand  against  the  two  persons  to  whom  he 
owes  his  being.  He  pleads  guilty,  not  only  of  blas- 
pheming, but  of  striking  his  parents,  on  several  occasions. 
We  see  on  the  face  of  this  indictment  the  horror  with 
which  our  ancestors  contemplated  this  crime.  And,  al- 
though the  leniency  of  modem  times  has  led  to  the  libel 
being  restricted,  we  should  imdoubtedly  be  compelled,  if 
other  examples  of  so  disgraceful  an  offence  should  occur, 
to  inflict  the  highest  punishment,  short  of  death,  which  is 
known  to  the  law.  In  the  present  case,  I  propose  that  the 
pannel  be  transported  for  seven  years. 

Lord  Medwyn  expressed  his  concurrence. 

Lord  M eadowbank. — The  pannel  has  confessed  him- 
self guilty  of  a  crime,  which  is  both  scandalous,  disgrace- 
inlf  and  unmanly;  and  he  stands  here  an  exception  to 
the  general  character  of  all  his  fellow-countrymen.     I 
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No.  80.  have  never  before  individually  seen  an  example  of  a  con- 
■onjun.  viction  for  this  offence.  And  I  hope,  that  if  there  are 
''isse!^  others  in  this  country,  who  have  been  guilty  of  it,  they 

will  "  hear  and  fear,"  as  the  law  says,  and  avoid  the 

and  B*ea^  commissiou  of  a  crime,  so  revolting  to  the  human  mind. 
Pafeuti.  ^  cannot  hope  that  any  thing  I  could  say,  would  have 
any  effect  on  one,  whose  heart  must  be  hardened  against 
every  right  principle.  But  I  bid  him  cast  his  eye  inward, 
and  see  if  the  Almighty  has  not  inscribed  on  the  heart  of 
man,  the  reverence  which  is  due  to  parents.  In  his  writ- 
ten Revelation  also,  he  has  said,  ^'  Honour  thy  father  and 
thy  mother.''  This  law  the  pannel  has  broken,  by  a  long 
course  of  crime.  And  the  punishment  with  which  it  is 
proposed  to  visit  his  offence,  is  the  lightest,  which,  in  such 
circumstances,  the  Court  could  award. 

In  respect  of  the  foregoing  judicial  confession,  the 
pannel  was  sentenced  to  be  transported  beyond  seas,  for 
the  period  of  seven  years. 


His  Majesty's  Advocate. — Shaw  Stewart, — Innes 

AGAINST 

John  O'Reilly. — A'  M*Neill. 

Fraudulent  Bankruptcy. — Indictment. — Witness. — 1.  Ques- 
tion, whether  in  an  Indictment  for  Fraudulent  Bankruptcy,  it  is  ne* 
cessary  to  specify  the  Creditors  defrauded. 

2.  Objections  of  vagueness  in  a  charge  of  Fraudulent  Bankruptcy 
repelled. 

d.  Question,  whether  it  is  an  objection  to  a  Witness,  that  his  name  had 

been  written  wrong  in  the  principal  copy  of  the  Indictment,  wheB 

signed  by  the  Advocate  Depute;  and  that  his  signature  was  not  ad* 

No.  51.       hibited  to  the  correction,  till  after  the  libel  had  been  served. 

O'Rd^ly  ^*  Conviction  of  Fraudulent  Bankruptcy. — Sentence — eight  months 

July  14        imprisonment,  with  infamy. 
1836. 

Fraudulent •^^^N  O'REILLY  was  charged  with  Falsehood,  Fraud, 
Bank-    ^nd  Wilful  Imposition ;  as  also  Fraudulent  Bankruptcy  ; 

ruptcy.  * 
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as  also  the  widced  and  felonious  Concealment  of  his  Ef-  No.  51. 

John. 

fects,  by  a  person  in  the  contemplation  of  bankruptcy,  o^Reiii^, 
for  the  purpose  of  cheating  his  just  creditors  :  ^imi^ 


In  so  far  as  tke  said  John  O'Reilly  having,  for  sometime  previous  Fraudulent 
to  the  month  of  December  1835,  carried  on  business  as  a  travelling  rtmcf. 
jeweller  in  various  parts  of  the  county  of  Dumfries  and  elsewhere,  and 
being  indebted  to  various  creditors,  and  having  property  to  a  consider* 
able  amount  in  his  own  hands,  and  debts  to  a  considerable  amount  be* 
Ing  due  to  him  by  various  individuals,  he  did  wickedly  and  feloniously 
enter  into  a  scheme  for  defrauding  hb  lawful  creditors ;  and  for  this 
purpose,  (I)  the  said  John  O'Reilly  did  falsely  and  fraudulently  pre- 
tend that  he  had  suffered  severe  losses,  and  had  become  embarrassed 
in  his  affairs ;  and  did,  on  the  9th  of  December  1885,  within  the  house 
in  Englbh  street  of  Dumfries,  occupied  by  Christopher  Smyth,  writer 
there,  or  elsewhere  in  or  near  Dumfries  to  the  Prosecutor  unknown, 
cause  or  procure  a  circular  letter  to  be  written  and  sent  by  John  Alex- 
ander Smyth,  son  of,  'and  then  residing  with  the  said  Christopher 
Smyth,  and  then  acting  as  his  agent,  to  several  of  his  creditors,  and  in 
particular,  to  John  Davis,  jeweller  in  Glasgow,  as  also  to  James  Halli- 
day,  ironmonger  in  Dumfries,  in  the  following  or  similar  terms  :^- 

"  SiA,  Dumfriesy  9  Deer.  I8SS. 

"  I  hsTe  been  instnicted  hy  John~0*Ril]ey,  travelliug  merchant  in  Dum- 
^  frief,  to  intimate  to  you,  that,  from  louet  in  his  business,  and  other  causes,  he  finds 
^  it  necessary  to  call  a  meeting  of  his  creditors,  to  be  held  within  the  Oeorge  Inn 
**  here,  upon  Monday  the  21st  of  December  curt,  at  8  o^clock  in  the  evening. 

<<  From  a  state  of  his  affairs,  he  proposes  to  offer  J/6  a  pound,  to  be  paid  in  six 
"  months.«-I  am,  Sir^  your  obt.  Sert.  John  A.  Smtth, 

"  Pro  Mr.  Smyth." 

And  thereafter,  namely  on  the  19th  December  1835,  within  the  house 
of  Christopher  Smyth  aforesaid,  or  elsewhere  in  or  near  Dumfries  to 
the  Prosecutor  unknown,  the  said  John  O'Reilly  did  cause  or  procure 
another  circular  letter  to  be  written  and  sent  by  the  said  John  Alex* 
ander  Smyth,  acting  as  his  agent  as  aforesaid,  to  several  of  his  creditors, 
and  particularly  to  the  aforesaid  John  Davis  and  James  Halliday,  in  the 
following  or  similar  terms : — 

•<  Sim,  Dmusfriety  19/A  December,  183S. 

"  In  reference  to  the  letter  dated  9th  December  current,  addressed  to 
"  you  as  a  creditor  of  John  O^Rilley,  trarelling  merohant,  Dumfries,  calling  a 
«<  meeting  of  his  creditors,  I  have  to  intimate  to  you  that,  he  having  been  advised 
*<  by  his  friends,  and  promised  assistance  from  them,  that  he  now  proposes  to  olfor 
*'  2s.  in  the  pound,  payable  within  6  months.  I  have  been  desired  to  request  that 
"  you  will  signify  your  consent,  and  send  a  state  of  your  debt,  addressed  to  Joha 
"  0*Rilley,  Scott*s  Lodgings,  Friar's  Vennel,  Dumfries. 

S 
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No.  6U       *'  The  meeting  fonnerly  intimated  ii  poetponed  till  Friday  the  30th  of  January 

John      <<  next,  at  7  o^clock  in  the  evening — Pro  Mr.  Smyth.    I  am,  Sir,  your  obedient 

0*Reilly,  «  .ervant.  J«  A.  Smyth." 

^^ly  14  ' 

1836. 


'■  And  the  said  John  O'Reilly  did>  on  various  other  occasions,  and  in 

^'^^^^^^'^^  particular  at  a  meeting  of  his  creditors  held  at  the  George  Inn  in 
ruptcy.    Dumfries,  on  the  21st  of  December  1835,  as  also  in  the  said  Inn,  on 
the  21st  of  January  1836,  falsely  and  fraudulently  represent  to  several 
of  his  creditors,  and  in  particular,  to  Adam  Burgess,  silversmith  in 
Castle-Douglas,  in  the  parish  of  Kelton,  and  Stewartry  of  Kirkcad- 
bright,  as  also  to  James  Wright,  writer  in  Dumfries,  mandatory  for 
the  said  John  Davis,  that  he  had  no  means  remaining,  either  in  the 
shape  of  goods  or  money,  or  of  debts  due  to  him,  and  that  be  must  be 
indebted  to  bis  friends  for  enabling  him  to  pay  the  composition  oflfered 
by  him ;  whereas  the  truth  was,  and  he  well  knew,  that  he  had  const* 
derable  funds  in  money,  and  goods  to  a  large  value,  and  that  debts  to 
a  large  amount  were   due  to   him :    Further,  (2.)  the  said  John 
O'Reilly  did,  within  the  house  in  Queensberry  street  of  Dumfries,  oc<c 
eupied  by  James  Murray,  spirit-dealer  there,  or  at  some  other  place 
in  or  near  Dumfries  to  the  Prosecutor  unknown,  oq  one  or  other  of 
the  days  of  the  month  of  December  1835,  the  particular  day  being  to 
the  Prosecutor  unknown,  wickedly  and  feloniously  accept,  by  mark- 
ing, or  causing  to  be  subscribed  with  his  name,  intending  such  sub- 
scription to  be  received  as  his  acceptance  of,  a  bill  of  exchange  for 
L^O,  which  he  then  and  there  caused  to  be  written,  bearing  to  be 
dated  *  Dumfries,  2d  November  1835,'  and  to  be  drawn  upon  him  by 
the  said  James  Murray,  payable  two  months  after  date,  which  bill  was 
not  written  of  the  date  it  bore,  but  was  caused  or  procured  by  him  to 
be  antedated,  and  was  so  written  and  accepted  as  aforesaid,  after  he 
the  said  John  O'Reilly  had  declared  himself  insolvent ;  and  this  he 
did  with  the  intent  to  defraud  bis  lawful  creditors,  and  although  be 
did  not  then  owe  the  said  James  Murray  L,50,  or  any  similar  sum ; 
and  he  the  said  John  O'Reilly  did  thereafter  wickedly  and  fraudulentr 
ly,  and  in  collusion  with  the  said  James  Murray,  procure  diligence  to 
be  done  upon  the  said  bill  against  him  as  the  acceptor,  for  non-pay- 
ment of  the  same ;  and  he  was  accordingly  incarcerated  in  Dumfries 
Jail,  on  the  5th  day  of  February  1836,  and  he  was  immediately  there- 
after set  at  liberty ;  which  diligence  and  incarceration  were  caused  or 
procured  by  him  to  be  done  for  the  purpose  of  thereby  rendering  him 
bankrupt,  and  that  he  might  thus  defeat  the  diligence  of  various  iawjni 
creditors  who  had  used  arrestments  against  him:  Further,   (3.) 
the  said  John  O'Reilly  having  declared  himself  insolvent,  or  otherwise 
being  on  the  eve,  and  in  contemplation  of  bankruptcy,  did  wickedly 
and  feloniously,  and  with  the  intent  to  defraud  his  creditors,  on  one  or 
pther  of  thp  da^^s  of  Pecemb^r  }835,  the  particular  dav  being  to  t))p 
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Proflectttor  iia^pown,  at  or  nmr  to  the  Old  Bridge  of  Dumfries,  or  at    No.  61. 
some  otber  place  ia  or  near  Dumfries,  to  the  Prosecutor  unknown,  q^^ 
secrete  a  quantity  of  jewels,  trinkets,  plate,  and  other  valuables,  to    July  14* 
the  amount  of  L.200  or  thereby,  by  committing  the  same,  for  the  pur-     ^^^ 
i»ose  of  concealment,  to  the  custody  of  John  Hanvey,  trav/el|ing  dealer  !T     .  ,'  ' 
in  Irish  linen,  and  then  apd  now  or  lately  travelUng  the  country,  with-    Bank- 
out  any  fixed  place  of  residence,  to  be  by  him  kept  secret,  and  again    mpt^r* 
delivered  to  the  said  John  O'Reilly,  when  he  should  require  the 


M'N£iLL»  for  the  pannel,  objected  |x)  the  relevancy  of 
the  second  chayge  in  the  indictment,  that  the  names  of 
the  creditors  whom  the  pannel  defrauded,  or  attempted  to 
defraud,  ought  to  have  been  specified.  (The  Lord  Ad- 
vocate 9.  Dick  and  I^aurie,  16  July  1832.  Scottish  Ju- 
rist, p.  594.) 

Some  discussion  took  place  upon  this  point,  on  which 
the  Court,  without  expressing  any  opinion,  prc^posed  to 
prf)er  informations.  But,  on  a  statement  that  the  pannel 
would  be  unable  to  find  bail  so  as  to  procure  his  libera- 
tion in  the  meantime, 

Shaw  St£Waet,  for  the  prosecution,  consented  to 
strike  out  tha  whole  of  the  second  charge. 

McNeill  objected  to  the  relevancy  of  the  first  and 
third  charges — 1.  That  the  expressions,  **  considerable 
funds  in  money,  and  goods  to  a  large  value,**  **  property 
to  a  considerable  amount,"  ■*  debts  to  a  large  fmount/* 
were  too  vague.  8.  That  the  words  **  having  declared 
himself  insolvent,''  were  insufficient,  since  it  ought  to 
h^ye  been  specified,  when,  how,  or  to  whom,  the  pannel 
made  this  declaration. 

These  objections  were  repelled. 

The  pannel  being  interrogated  on  the  )ibe}  as  amend- 
ed, pleaded  not  guilty. 

McNeill  objected  to  the  competency  of  adducing  Wil- 
liam Dickson,  one  of  the  witnesses  in  the  list,  that  the 
name!  had  been  written  Gibson  on  the  principal  copy  of 
the  indictment;  when  it  was  signed  by  Mr.  Handyside, 
Advocate-Depute ;  and,  although  it  had  been  altered  on 
p)ip  margin  to  JDicksan,  and  this  alteration  also  signed, 
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No.  51.   the  latter  signature  was  not  adhibited,  till  after  the  libel 

o*Reniy,  had  been  served  on  the  pannel. 

^i^^       Shaw  Stewart,  for  the  prosecution,  answered, — ^Al- 

terations  are  often  necessary,  especially  in  the  residences 

^'fiank!'**  of  witnesses,  after  the  libel  is  served,  and  the  pannel  can- 
"*p^'   not  complain  of  their  effects. 

Lord  Moncreiff. — That  is  not  a  good  answer  to  the 
objection,  when  taken  by  a  pannel  who  is  running  letters. 
Lord  Medwyn. — ^The  alteration  is  admitted  to  have 
been  made  before  service. 

Lord  Meadowbank. — ^Yes.  But  the  signature  of 
the  Advocate-Depute  was  not  then  adhibited  to  it,  and, 
therefore,  the  alteration  was  not  properly  made. 

The  Court  pronoimced  no  judgment  on  the  point ;  but 
Shaw  Stewart  intimated  that  it  would  not  be  necessary  to 
call  the  witness. 

Ten  witnesses  were  examined  for  the  prosecution,  after 
which  the  pannel,  at  the  request  of  his  counsel,  was  again 
interrogated  on  the  indictment,  and  pleaded  guilty  of  the 
first  charge  as  libelled,  but  not  guilty  of  the  third  charge. 
Lord  Meadowbank  charged  the  Jury,  who  returned 
a  verdict,  finding  the  pannel  guilty  of  the  first  charge  as 
libelled,  both  on  the  evidence  and  on  his  confession,  and 
finding  the  third  charge  not  proven. 

In  respect  of  which  verdict  of  Assize,  the  pannel  was 
sentenced  to  be  imprisoned  in  the  Tolbooth  of  Dumfries, 
for  the  period  of  eight  calendar  months,  and  further  de- 
clared infamous,  and  incapable  of  holding  or  enjoying  any 
office  or  place  of  trust  or  dignity,  or  of  giving  evidence,  or 
acting  as  a  juryman  in  any  Court  of  Justice,  in  all  time 
coming. 
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NORTH  CIRCUIT. 


Autumn  1836. 


INVERNESS. 
Judges — Lords  Mackenzis  and  Medwyn.  ^%oJ^ 

His  Majesty's  Advocate — Napier, 

AGAINST 

Norman  M*Leod — Cook* 

Shbef-StbalINo — A  Patinel  convicted  of  the  Theft  of  asin^gle  sheep* 

— Sentence,  four  months  imprisonment. 

Norman  M^Leod  was  charged  with  Thefts  especially    No.  52. 
Sheep-Stealing:  in  so  far  as,  upon  the  11th  of  Junel836,    wl^. 


he  did,  from  or  near  to  the  pasture  ground  of  Bein  Lus-  ■'■  ■■ 
kintyre,  in  the  parish  and  island  of  Harris,  and  county  of  ste^ng. 
Inverness,  and  forming  part  of,  and  attached  to»  the  farm 
of  Luskintyre,  in  the  said  parish,  island,  and  county,  then 
occupied  by  Duncan  Stewart,  tacksman  thereof,  or  from 
some  other  part  of  the  said  farm,  or  from  the  near  vicini- 
ty thereof,  wickedly  and  feloniously  steal,  and  theftuous- 
ly  take  away  a  ewe,  the  property,  or  in  the  lawful  pos- 
session of  the  said  Duncan  Stewart. 

The  pannel  pleaded  guilty. 

Cook,  in  mitigation  of  punishment,  produced  certifi- 
cates, to  the  eficct  that  the  pannel's  family  had  been  in  a 
state  of  great  destitution,  and  that  the  crime  appeared  to 
have  been  committed  to  save  them  from  starvation. 

Lord  Medwyn. — The  plea  of  want  can  hardly  be  re- 
ceived In  extenuation  of  the  pannel's  guilt,  as  he  was  in 
no  more  want  than  thousands  who  did  not  steal,  and  than 
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Ko.  58.  men  have  been  from  the  beginning  of  time.  It  is  stated, 
M^LMd,  in  a  late  report  on  the  state  of  criminal  justice  in  Eng- 
^gj^^^land,  that  there  is  no  instance  of  a  man  of  previously 

^^^    blameless  habits  having  been  changed  by  want,  and  led  to 

gjjg^  forfeit  his  character  as  an  honest  man. 

Stealing. 

In  respect  of  the  foregoing  judicial  cotifessiori,  the  pan- 
nel  was  sentenced  to  be  imprisoned,  for  the  period  of  four 
calendar  months. 


His  Majesty's  Advocate — Napier. 

AOAINSt 

William  Nicholson  and  Nibl  Bbthune — Cook. 

Shbbp-Stbalino. — Two  Pannels  convicted  of  the  Theft  of  a  single 
sheep. — Sentence,  ten  months  imprisonment 

No.  63.  William  Nicholson  and  Niel  Bethune  were  charged 
Nichoiion  with  Theft,  especially  Sheep-Stealing :  in  so  far  as,  on 
^^^  the  16th  or  17th  of  July  1836,  they  did,  both  and  each, 
^  Se*T  22*  ^^  ®"®  ^^  other  of  them,  from  the  grazing  or  pasture 
1836.    ground  of  Thullisadder,  in  the  parish  of  Portree,  and 
■"^^"7"  county  of  Inverness,  or  from  the  grazing  or  pasture 
Stealing,  grouud  of  Leack,  in  the  parish  of  Snizort  and  county 
aforesaid,  or  from  the  near  vicinity  of  one  or  other  of  the 
said  places,  or  from  some  other  place  to  the  Prosecutor 
unknown,  within  one  or  other  of  the  said  parishes,  wick- 
edly and  feloniously  steal,  and  theftuously  take  away  a 
ewe,  the  property,  or  in  the  lawful  possession  of  John 
Argyle  Maxwell,  residing  in  or  near  Portree,  in  the  pa- 
rish of  Portree  aforesaid. 

The  pannels  pleaded  not  guilty,  proof  was  led,  and  the 
Jury  unanimously  found  them  guilty. 


AND  CIRCUIT  COURTS  OF  JUSTICIARY.  263 

In  respect  of  which  verdict  of  Assize,  they  were  sen-  No.  sa. 
tenced  to  be  imprisoned,  for  the  period  of  ten  calendar  Nichoisoii 

months/  Sthune, 

Inrenaeti, 

Sept.  22 

183S. 


S)keep- 
Stoaling. 


tii9  Majesty's  Advocate — Napier* 

AOAINSt* 

James  Gibes — StnntoH, 

kAPB,  OR  Assault  with  Intent  to  Ravish. — Conviction  of  Assault 
00  a  Girl  of  twelve  years  of  age,  with  intent  to  Ravish  her. — Sentence, 
eighteen  months  imprisonment. 

James  Gibbs  was  charged  with  Rape :  In  so  far  as,   no.  54. 
upon  the  11th  of  July  1836,  he  did,  upon  or  near  to    olbH 
the  road  leading  from  Inverness  to  Hilltown,  both  in^^p|[^|^' 
the  parish  and  county  of  Inverness,  and  at  or  near  to     ^^^* 
that  part  thereof  which  passes  the  building  called   the  AtMuit  to 
Infant  School,  in  the  parish  and  county  aforesaid,  wick-   *»vi»h- 
edly  and   feloniously  attack   and  assault   Mary  Fraser, 
daughter  of  Alexander  Fraser,  shoemaker  in  Anderson 
street  of  Merkinch,  in  the  parish  and  county  aforesaid, 
and  did  forcibly  drag  her  a  short  distance  off  the  said 


^  The  nature  of  the  sentence,  both  in  this  and  the  preceding  case, 
affords  proof  of  the  leniency  of  modern  practice — transportation  for 
seven  years  being  laid  down  by  Mr.  Alison  (Vol.  I.  p.  310),  as  the  ge- 
neral punishment  for  the  theft  of  a  single  sheep.  The  law,  in  regard 
to  the  theft  of  a  number  of  sheep,  appears  to  have  undergone  no  change. 
Thus,  at  this  Circuit,  William  Gunn,  who  pleaded  guilty  of  stealing,  at 
various  times,  fourteen  sheep^  received  sentence  of  transportation  fof 
fourteen  years.  But  the  change  in  the  amount  of  punishment  foi^ 
sheep-stealing,  when  a  single  sheep  only  is  taken,  was  farther  exempli^ 
fied  in  the  case  of  John  M*Intyre,  who  was  indicted  for  the  theft  of  oni^ 
sheep,  committed  by  means  of  housebreaking.  He  pleaded  guilty  of 
sheep-stealing,  without  the  aggravation  of^  housebreaking,  and  was  l(gil& 
tenced  to  eight  months  imprisonmenti 
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No.  54.  roady  and  did  throw  her  down  upon  or  near  to  a  dung- 
oibbs,    hill  or  dungstead,  and  did  hold  her  down  by  force,  and 
^8ept.°2?'  ^^d  ^^^  ^^^  petticoats,  and  did  lie  upon  her,  and  did 
1836.    ii^yg  carnal  knowledge  of  her  person,  forcibly,  and  against 
Assault  to  iicr  ^^U,  and  did  ravish  her:  with  an  alternative  charge 
Rafish.  ^£  Assault,  especially  when  committed  with  intent  to  ra- 
vish, and  more  especially  still,  when  so  committed  to  the 
injury  of  the  person. 

The  pannel  pleaded  not  guilty. 

Mary  Eraser,  the  girl  assaalted,  stated  that  the  was  twelye 
years  of  age  last  August.  About  a  quarter  before  ten  in  the  morning 
of  the  day  libelled,  she  met  the  paunel  opposite  the  Infant  School.  He 
addressed  her— took  her  by  the  hand,  and  deaired  her  to  make  no  noise- 
He  then  led  her  off  the  road,  and  threw  her  down  on  a  dunghilL  She 
cried,  and  gave  him  a  penny  to  induce  him  to  let  her  go.  Her  evidence 
proved  distinctly  the  commission  of  the  assault,  and  established  further, 
that  the  completion  of  the  capital  crime  was  prevented  by  her  re- 
sistance, and  also  apparently  by  the  pannel  having  taken  fright  on  the 
approach  of  a  man. 

A  girl  named  Catharine  Lawbon,  came  np  immediately  after  the 
commission  of  the  assault,  of  which  she  received  an  account  from 
Fraser,  and  saw  the  pannel  running  away.  She  lost  sight  of  him,  but 
met  him  again,  and  having  traced  him  to  his  lodgings,  returned  with 
a  police-officer,  when  he  was  taken  into  custody,  and  immediately 
recognised  by  Fraser,  as  the  person  who  had  assaulted  her.  At  the 
time  of  the  assault  he  was  dressed  in  knee-breeches,  without  shoes  or 
stockings,  and  wore  a  bonnet ;  when  apprehended,  he  had  on  the  same 
dress,  with  the  addition  of  shoes  and  stockings,  and  a  hai  above  the 
bonnet.     A  penny- piece  was  also  found  on  his  person. 

This  witness  was  corroborated  by  Mrs.  Grahame,  who  came  up 
to  Fraser  before  she  did,  and  to  whom  Fraser  pointed  out  the  pannel 
as  the  person  who  had  assaulted  her. 

Mrs.  Fraser,  the  girl's  mother,  stated  that  she  was  twelve  years  of 
age  last  December.  The  account  which  she  gave  to  her  of  the  assault, 
coincided  with  that  contained  in  her  evidence.  She  seemed  to  have 
received  no  injury,  except  a  pain  in  the  breast,  of  which  she  com- 
plained. 

Mrs.  Macpherson,  with  whom  the  pannel  lodged,  proved  that  he 
left  her  house  before  nine  o'clock,  on  the  day  libelled,  without  shoes  or 
stockings,  and  returned  between  nine  and  ten. 

In  his  declaration  he  wholly  denied  the  crime. 
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The  Jury  unanimously  found  the  pannel  guilty  of  As-  No.  54. 
sault,  with  intent  to  Ravish.  olbbs' 

InvemeM, 

In  respect  of  which  verdict  of  Assize^  he  was  sentenced     me. 
to  be  imprisoned,  for  the  period  of  eighteen  calendar 

•  Assault  to 

montns.  RaWsh. 


His  Majesty's  Advocate — Napier,  Sept.  23 

1836' 

A6AINST 

JoBK  MaoiUntosh — E.  S.  Cfardan. 

MuRDBR. — Conviction  on  a  Charge  of  Murder — Sentence^  Deatli'^ 
Commuted  in  consequence  of  the  Jury's  recommendation  to  mercy. 

John  Mackintosh  was  charged  with  Murder,  in  so  fau  j^^  55. 
AS,  upon  the  5th  or  6th  of  August  1836,  he  did,  upon  or  jj^^j^^ 
near  to  the  public  road  in  or  near  Inverness,  in  the  county     tosb, 

of  Inverness,  leading  by  the  eastern  bank  of  the  river 

Ness,  betwixt  the  Old  or  Stone  Bridge  across  the  said  river.  Murder. 
and  the  Haugh,  all  in  or  near  Inverness  aforesaid,  wickedly 
and  feloniously  attack  and  assault  Simon  Mackay  or  Bain, 
sailor,  then  or  recently  before  residing  in  or  near  King's 
Street,  in  or  near  Merkinch  of  Inverness  aforesaid,  and  did 
with  a  knife,  or  with  some  other  sharp  and  lethal  instru- 
ment to  the  Prosecutor  unknown,  stab  or  cut  the  said 
Simon  Mackay  or  Bain,  in  or  near  to  his  breast,  whereby 
he  was  mortally  wounded,  and,  in  consequence  whereof 
he  died,  on  or  about  the  6th  of  August  1836 ;  and  was 
thus  murdered  by  the  said  John  Mackintosh. 
The  pannel  pleaded  not  guilty. 

Hector  Morrison,  tand-mrveyort  Inverness^  proved  the  plan 
libelled  on. 
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No.  66.         Hector  Chivas,  c^pprentice'Secanan  on  board  the  skip  SeoHa  of 
Ma^in-   ^^*'^^^^^^' — ^  ^^^  ^"  ^^^  company  of  the  deceased  Simon  Mackay  or 
tosb,      Bain,  on  the  night  of  Friday  the  5th  August,  at  the  end  of  the  New 
^  Se*t"^3   ^'*^8®»  about  nine  o'clock  in  the  evening ;  we  were  joined  by  Thomas 
183C.     Thomson,  seaman  ;  Margaret  Pont,  David  Christie,  and  Donald  FrsL- 
■  ser,  both  seamen  ;   Paul  M^KIllop,  a  soldier,  and  the  pannel.    The 

Murder,  pannel  went  to  bring  whisky,  and  brought  half-a-mutckin  in  a  bottle. 
Bain,  Thomson,  and  I  gave  him  money  to  buy  speldrings ;  and  it  was 
with  this  money  he  bought  the  whisky.  When  he  brought  the  bottle, 
I  asked  him  for  it,  and  he  gave  it  me  at  once.  I  gave  it  to  Thomson* 
who  asked  for  it,  and  he  gave  it  to  Christie.  We  did  not  drink  any  of 
the  whisky,  as  we  had  had  some  already,  and  were  not  inclined  for  more. 
Christie  went  away  with  the  bottle,  and  Thomson  followed.  The  pan- 
nel came  up,  and  asked  me  for  it ;  I  said  I  had  it  not ;  he  asked  it  of 
Eraser  and  Bain ;  I  do  not  know  which  first.  He  felt  Bain's  pockets  for 
it.  Not  finding  it,  he  went  to  where  Pont  and  the  soldier  were  stand- 
ing, and  spoke  to  Pont.  Afterwards  he  came  running  back,  and  again 
asked  Bain  and  me  for  the  bottle.  We  said  we  had  it  not  He  then 
went  back  a  bit,  and  came  running  with  a  knife  in  bis  hand,  saying  to 
me,  "  If  you  are  for  a  fight  here -is  at  you."  The  hand  in  which  he 
held  the  knife  was  up.  I  cannot  be  certain  if  the  knife  was  open,  but 
I  saw  it  glance  between  me  and  the  sky.  The  knife  resembled  the 
one  libelled  on.  It  was  at  this  time  about  midnight.  I  told  him  to 
put  his  knife  past,  and  I  would  try  him  then.  He  turned  back,  shut 
the  knife  against  his  side,  and  put  it  in  his  pocket,  without  saying 
anything  more  about  fighting.  He  then  went  quietly  away.  M*Killopthe 
soldier  came  up,  when  he  heard  me  tell  the  pannel  to  put  up  his  knife. 
He  began  sparring  at  me  with  his  cane.  I  thought  him  in  fun,  but 
gave  him  a  slap,  and  he  ran  ofil  When  about  twenty  yards  away,  his  foot 
tripped,  and  he  fell.  He  was  sober.  When  he  fell,  Bain  ran  towards 
him,  but  before  he  got  up  to  him,  the  pannel  came  running  back,  and 
he  and  Bain  met.  This  was  before  the  soldier  got  up.  I  thought  I  saw 
something  in  the  panneFs  hand,  and  from  the  motion  of  his  arm  it  ap- 
peared that  there  was  something  in  his  hand.  I  cannot  say  whether 
Bain  and  the  pannel  spoke  to  one  another.  They  were  about  ten 
yards  from  me — but,  so  far  as  I  could  see  from  the  darkness  of  the 
night,  dose  to  one  another.  Bain  came  back,  and  walked  past  Eraser 
and  me,  without  saying  anything.  Soon  afterwards  we  heard  something 
fall,  and  on  going  to  see  what  it  was,  found  Bain  lying  on  the  ground. 
He  said  he  was  stuck  with  a  knife,  and  could  not  rise.  He  had  walked 
about  eighteen  yards  from  the  place  where  he  and  the  pannel  met 
No  one  was  near  him  when  he  fell.  When  the  pannel  came  up,  I 
said,  "  that  is  a  fine  job  you  have  done  with  your  knife."  He  said  he 
had  no  knife,  and  desired  us  to  feel  his  pockets.  We  did  not  do  so. 
Margaret  Pont  then  came  up,  and  asked  Bain  what  was  the  matter. 
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He  said  he  was  stuck  with  a  knife,  and  could  not  rise.     She  put  her    No.  5d. 
hand  into  his  br^st,  and  said   he  was  stuck.    We  thought  we  saw    m  ^^ 
blood  on  the  points  of  her  fingers.    The  pannel  then  ran  fast  off,  and      tosh, 
Pont  ran  after  him.    The  soldier  was  not  in  sight  at  this  time.    Fraser  '"7®"^^ 
went  to  look  for  Thomson  and  Christie.    I  remained  with  Bain  for  a     1836. 
while.     Three  gentlemen  came  up,  singing.     They  asked  what  was  the  »— - 
matter  with  Bain,  and  tried  to  lift  him,  but  he  could  not  stand.  When    ^urdor. 
I  saw  them  speaking  to  hiHi,  I  went  away  to  look  for  the  rest.    I  had 
never  seen  the  pannel  till  that  night. 

Cross-examined  by  Gordon,  for  the  panneL — I  do  not  know  to 
whom  the  bottle  belonged.  When  the  pannel  asked  for  it,  it  was  in  a 
calm  manner.  When  I  saw  him  raise  his  knife,  I  was  under  no  apprehen- 
sion that  he  would  stick  me  with  it.  When  Bain  was  running  towards 
me,  it  was  at  a  quick  pace.  There  was  no  quarrelling,  or  loud  speaking, 
between  him  and  the  pannel,  when  they  met.  Bain  did  not  say  who 
had  stabbed  him.  When  I  told  the  pannel  he  had  done  a  fine  job  with 
his  knife,  Bain  said  nothing.  He  was  on  the  ground  before  Pont  came 
up. 

Donald  Frasbr,  seaman  on  hoard  ike  Fowlis  of  Inverness, — I  was 
of  the  party  on  the  night  libelled.  After  the  soldier  had  been  quarrelling 
with  Chivas,  he  ran  away  about  fifty  yards,  and  fell.  Bain  ran  towards 
hini,  and  the  pannel,  who  had  been  standing  beside  me,  ran  after  Bain. 
The  soldier  got  up  before  they  reached  him.  He,  Bain,  and  the  pannel, 
stood  speaking  together,  for  about  five  minutes.  Then  Chivas  and  I 
came  up  to  Bain,  and  by  this  time,  the  pannel  and  the  soldier  were  away. 
We  were  standing  there  with  Bain,  when  Margaret  Pont  came  up— 
Bain  said  **  My  God,  I  was  stuck  with  a  knife  this  night"  Pont  put 
her  hand  into  his  breast,  and  drew  it  out,  stained  with  blood.  Chivas  and 
t  then  went  to  look  for  the  soldier  and  the  pannel.  Chivas  told  me  he 
had  ^een  a  knife  in  Macintosh's  hand  that  night.  When  we  returned, 
we  found  Bun  lying  on  the  ground,  on  the  same  spot  where  we  had  left 
him  standing.  No  one  was  beside  him.  I  said  <'  Who  is  this  7^  He 
said,  ''  It  is  me ;  I  was  stuck  with  a  knife."  I  told  Chivas  to  remain,  till 
I  went  to  find  Christie  and  Thomson.  I  came  up  to  them  in  Waterloo 
Place,  and  told  them  what  had  happened.  They  thought  nothing  of  it ; 
and  .we  went  away  towards  our  ship. 

By  the  Court — I  am  sure  it  could  not  have  been  Chivas  who  stabbed 
Bain ;  I  was  beside  him.     I  did  not  stab  him. 

Cross-examined  by  Gordon.— When  we  left  Bain  with  Pont,  he  ^tras 
standing.  I  had  never  seen  the  pannel  till  that  night.  I  saw  no  ap* 
pearance  of  a  quarrel  between  him  and  Bain.  I  saw  no  knife  in  his 
possession,  nor  any  quarrelling,  except  between  Chivas  and  the  soldier. 
Bain  did  not  say  who  had  stabbed  him.  Chivas  did  not  accuse  the 
pannel  of  doing  anything.  I  did  not  see  the  pannel  in  company  with 
Chivas,  after  Bain  was  stabbed ;  and  I  was  with  Chivas  till  I  went  away^ 
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Now  65.    I  was  quite  sober.    Bain  had  beeti  tasting — he  showed  symptodis  of  it 
Muldn.  '°  ^'®  speaking,  but  was  not  in  any  way  the  worse  of  liquor, 
tosh,  By  a  Juryman, — I  saw  three  gentlemen  walking  towards  the  place 

J83G.         By  the  Court — Bain  did  not  seem  to  be  wounded,  when  he  ran  to- 
■  wards  the  soldier.     No  one  could  have  stabbed  him,  except  the  soldier, 

Murder,   ^p  ^y^^  pannel.     I  did  not  see  either  of  them  strike  him. 

Margaret  Pont,  rending  with  Mrs,  Cameron  in  Eing  Street  of 
InvemesSi — corroborated  the  preceding  witnesses  as  to  the  purchase  of 
the  whisky,  &c.  The  soldier  and  I  were  together,  and  heard  all  the  rest 
talking.  The  soldier  went  up  to  them,  and  I  followed.  On  my  going 
tip,  Bain  came  out  of  the  crowd  of  them — put  his  hand  on  my  shoulder, 
and  said,  **  My  God !  I  am  stuck."  I  put  my  hand  in  his  breast,  and 
found  blood  upon  it.  He  leaned  on  my  shoulder  about  ten  minutes, 
while  the  rest  were  quarrelling ;  and  I  heard  one  of  the  sailors — I  think 
Chivas — say  to  the  pannel,  *'  stand  off  with  your  knife."*  They  were  all 
quarrelling  among  themselves.  Bain  was  at  this  time  leaning  on  my 
shoulder.  When  I  could  support  him  no  longer,  I  lud  him  on  the 
ground.  I  asked  him  who  had  done  this,  and  he  said  once  or  twice,  that 
John  Mackintosh  had  stuck  him  with  a  knife.  At  the  time  Bain  was 
laid  on  the  ground,  the  party  were  all  present.  They  went  away  after- 
wards— all  the  sailors  at  the  same  time — and  the  pannel  and  the  soldier 
went  together.  Three  gentlemen  came  past.  I  went  aside,  and  cannot 
say  whether  the  gentlemen  spoke  to  Bain.  They  passed  me.  I  re- 
turned to  Bain,  and  spoke  to  him,  but  got  no  answer.  I  went  away  a 
second  time,  and  saw  another  gentleman,  who  told  me  to  go  back,  for  a 
body  was  lying  on  the  road,  and  a  cart  might  go  over  it.  I  returned 
towards  Bain,  but  seeing  a  watchman  going  towards  him,  went  away,  and 
made  up  to  the  pannel  and  the  soldier.  I  asked  the  pannel  if  he  had  stab- 
bed Bain.  He  got  angry,  and  asked  if  I  had  seen  him  with  a  knife.  I 
said  no,  but  Bain  had  impeached  him  with  it.  He  turned  to  the  soldier, 
and  asked  if  he  had  a  knife.  He  said  he  never  carried  one.  The  soldier 
left  us,  and  we  were  soon  after  taken  to  the  police  office.  When  there, 
I  heard  Bain  tell  the  police  officers,  that  Mackintosh  had  stabbed  him. 
When  I  charged  the  pannel  with  the  crime,  he  did  not  seem  surprised  at 
hearing  that  a  man  had  been  stabbed. 

Cross-examined  by  GoEDon. — The  soldier  expressed  no  surprise  at 
a  man  being  stabbed.  The  pannel  did  not  appear  in  the  least  angry, 
when  he  asked  the  sailors  for  the  bottle.  I  saw  no  quarrelling  between 
him  and  Bain,  and  never  saw  the  pannel  have  a  knife.  I  knew  both 
him  and  Bain  very  well,  but  never  saw  them  together  till  that  night. 
I  left  Bain  on  the  road,  because  I  did  not  like  that  the  persons  coming 
up  should  see  me  with  him. 

Paul  M*Killop,  private  in  the  Alih  regiment  offooty — corroborated 
the  preceding  witnesses,  as  to  what  had  occurred  in  the  earlier  part  of 
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the  night.    The  pannel  complained  that  the  sailors  had  taken  away  the    No.  66. 
whisky.    He  went  towards  them,  and  I  heard  speaking,  and  followed   ]^|^,^. 
with  Pont.     We  came  up  to  Bain  and  Chivas.     One  of  them  said  he      tosh, 
would  give  me  a  broken  head,  if  I  asked  for  the  bottle.    I  said  that  was    ^p^^lg^ 
more  than  they  should  do,  and  flourished  my  cane  at  Chivas.     I  then      1830. 
ran  away,  and  stumbled  and  fell.    I  lost  my  bonnet  at  the  same  time.  — ^-^— 
While  going  away,  1  heard  one  of  the  sailor's  say,  "  keep  back  with    Murder, 
your  knife  Mackintosh."     Some  time  afterwards,  the  pannel  came  up* 
and  said  I  had  lost  my  bonnet.     While  I  was  looking  for  it,  Bain  said 
several  times,  <<  O  Maggy,  Maggy,  I  have  been  sticked  with  a  knife." 
This  was  about  ten  minutes  after  I  had  been  squaring  with  the  sailors. 
Pont  brought  me  my  bonnet,  and  the  pannel  came  up  to  me  and  said, 
come  away  down  the  town."    After  we  were  away  a  bit,  he  said,  **  I 
think  one  of  the  sailors  is  stuck  with  a  knife,"  and  asked  if  I  had  a 
knife.    I  said  I  had  not,  and  asked  him  if  he  had  one.     He  answered 
"  No;  but  if  there  is  anything  about  it,  we  will  smuggle  it  among  our- 
selves." 

Cr&sS'examined  by  Gordon. — I  did  not  see  any  of  the  sailors  near 
Bain,  when  he  called  out  that  he  was  stuck.  I  did  not  then  believe  that 
any  one  was  stabbed.  Pont  came  away  with  the  pannel  and  me.  We 
met  no  one  on  the  road.  I  did  not  hear  Pont  accuse  the  pannel  of  having 
struck  the  blow. 

Thomas  Thomson  and  David  Christe,  hoik  seamen,'-»were  of  the 
party  on  the  night  libelled— but  had  left  the  rest  before  anything  ma* 
terial  occurred. 

Donald  Macoonald,  nighi-watckman,  and  Alexander  Grant, 
burgh^fficer, — Found  the  deceased  lying  on  the  road«  about  half-past 
twelve  o'clock,  on  the  night  libelled.  He  told  them,  both  then,  and  after- 
wards in  the  Police  Office,  that  he  had  been  stabbed  by  John  Mackintosh. 
Catherine  Eraser  or  Mackay,  or  Bain,  mother  of  the  deeeaeed, 
corroborated  the  two  preceding  witnesses. — Her  son  died,  a  few  minutes 
before  six  the  following  morning.  With  his  last  breath  he  repeated 
the  statement,  that  Mackintosh  had  stabbed  him :  f  identified  the  clothes 
libelled  ony  as  those  worn  by  her  son.) 

John  Noble,  apprentice  shoemaker  in  Inverness»^^n  the  morning 
of  Saturday  the  6th  August,  found  the  knife  libelled  on,  at  the  back  of 
the  dyke,  near  the  spot  where  he  had  heard  that  Bain  was  stabbed.  The 
knife  was  shut.     There  was  blood  on  the  point  of  it 

John  Mackintosh,  mason  in  Inverness, — I  saw  the  pannel,  on  the 
Thursday  or  Friday  previous  to  Bain's  death,  sharpening  a  knife — am 
quite  satisfied  in  my  own  mind,  that  the  knife  I  saw,  and  which  I  had 
in  my  hand,  is  the  one  libelled  on — but  cannot  swear  to  it.  Bain  and 
the  pannel  were  acquatnted**and  spoke  when  they  met.  About  two 
days  after  tlie  pannel  was  apprehended,  I  saw  him  looking  out  of  the 
grating  of  the'gaol.  He  called  to  me.  I  looked  up,  and  asked,  *<  what 
are  you  there  for  now  r"     He  drew  his  hand  across  his  throat— <as  if 
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No.  55.    either  meaniDg  to  cut  his  throat,  or  that  he  woald  be  hanged;  and 

Mackin-  ^^^^  '*  ^^  ^^  ^^^  ^^^'  ^^^^  ^^  now." 
tosh,  William  ^orbes  Welsh,  surgeon  in  InvemesM^  proved  the  first 

SeRtr23'  Q^^'ical  report  libelled  on.     It  stated  that  the  deceased,  when  he  first 
1836.     saw  him  about  one  o'clock  in  the  morning  of  the  6th  of  August,  had  a 
■  ghastly  appei^rance,  and  seemed  to  be  under  the  influence  of  liquor.' 

Murder,  On  the  surface  of  his  chest,  was  some  slimy  matter,  apparently  vomited 
by  him,  and  also  some  blood,  which  appeared  to  have  issued  from  a 
punctured  wound,  of  a  triangular  form,  and  about  five-eighths  of  an 
inch  in  length,  situated  on  the  left  side  of  the  breast  bone.  The  pos^ 
mortem  examination  proved  that  this  wound  had  penetrated  the  heart» 
and  was  the  cause  of  death.  (The  knife  libelled  en  ^wum^  and 
pompared  by  the  vritness  with  a  measurement  of  the  tooundy  taken  by  kim 
on  paper  after  death.)  The  wound  was  a  knife  wound,  and  it  is 
barely  possible  that  it  might  have  been  inflicted  with  the  knife  pro* 
diiced.  But  in  that  case,  I  should  have  expected  that  the  wound  would 
have  been  rather  larger.  The  form  of  the  knife  corresponds  with  that  of 
the  wound.  It  must  have  been  given  with  a  knife  of  the  same  shapcr 
If  the  knife  had  been  a  little  smaller,  I  could  have  had  no  doubt  that  it 
inflicted  the  wound.  (  The  clothes  Itbelled  on  shown.  J  The  knife  pro- 
duced exactly  corresponds  with  the  aperture  in  the  coat.  The  cut  ii| 
the  waistcoat  is  larger. 

Cross-examined  by  Gordon. — The  aperture  of  the  wound  would 
not  increase  after  death.  The  bleeding  would  keep  down  inflammatory 
acMon. 

John  Inglis  Nicol,  physician  in  Inverness, — Examined  the  body 
of  Bain  along  with  Dr.  Mackenzie,  on  the  6th  of  August,  and  signed  a 
report,  to  the  eflect,  that  the  wound  which  penetrated  to  the  heart  was 
the  cause  of  death.  The  knife  libelled  on  corresponds  with  the  cuts  in 
^he  clothes,  and  also  with  my  recollection  of  the  size  of  the  wound.  I 
made  no  actual  measurement  of  it,  but  prepared  ^  diagram  of  it  from 
recollection,  immediately  after  inspecting  the  body.  I  have  no  doub^ 
that  the  wound  would  be  larger  than  the  knife  which  inflicted  it.  The 
|;endency  of  a  wound  in  a  living  body  is  to  increase. 

Cross-examined  by  Gordon. — It  is  quite  possible  that  such  a  wound 
might  have  been  inflicted,  by  two  persons  meeting  with  violence,—* 
pne  of  them  having  a  knife  in  his  hand. 

By  the  Court. — After  hearing  the  evidence,  and  taking  the  whole 
circumstances  into  ponsideration,  I  am  of  opinion  that  the  wound  was 
ipfiicted  by  a  blow  or  stab. 

John  Mackenzie,  surgeon  in  Inverness^  corroborated  Dr.  Nicol 
^  to  the  report  of  the  6th  August.  I  have  not  the  smallest  doubt  that 
^he  wound  was  the  cause  of  death.  The  knife  produced  corresponds 
with  the  wound.  I  took  no  measurement  of  the  wound.  Its  tendency 
would  be  to  diminish,  rather  than  increase  in  size,  after  it  was  inflicted. 
Pain  might  have  walked  fof  a  few  minutes,  after  receiving  the  ))low, 
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Tbe  wound  might  have  been  inflicted  by  a  person  holding  a  l^nife,  and     No.  55. 
another  running  against  it,  if  there  was  sufficient  resbtance.      But  it  ^^g^^q. 

is  much  more  likely,  that  it  was  inflicted  intentionally,  toth, 

Inverneat, 

Sept.  23 

1836. 

The  paimel,  in  his  first  declaration,  dated  6th  August, 


stated  that  he  was  seventeen  years  of  age — that  he  did  Murder. 
not  know,  and  never  saw,  a  seaman  named  Simon  Mackay 
or  Bain;  that  he  did  not  hear  of  any  person  being 
stabbed  on  the  preceding  night ;  and  that  he  had  no  knife 
in  his  possession  that  n|ght.  In  his  second  declaration, 
dated  10th  August,  he  admitted  having  had  a  knife,  but 
denied  that  it  was  like  the  one  libelled  on — and  could  not 
remember  where  he  bought  it  He  admitted  also,  that 
Margaret  Pont  told  him  of  the  lad  being  stabbed,  which 
he  had  forgot,  when  he  had  made  his  first  declaration. 
In  his  3d  declaration,  dated  20th  August,  he  stated,  that 
he  might  have  been  acquainted  with  Simon  Mackay  or 
Bain,  but  was  not  certain. 

Napier,  for  the  prosecution,  argued,  that  the  charge  of 
Murder  had  been  completely  established. 

E.  S.  Gordon,  for  the  pannel,  answered — the  contradic- 
tions in  the  evidence,  on  the  most  essential  particulars, 
are  so  numerous,  that  the  verdict  must  be  one  of  not 
proven. 

Lord  Mackenzie  charged  the  Jury. — The  testi- 
mony of  the  medical  gentlemen,  taken  in  connection  with 
all  the  other  evidence,  leaves  no  rational  doubt  of  the  fiact, 
that  the  crime  of  murdei:  was  committed.  It  is  argued, 
that  the  wound  might  have  been  inflicted  by  accident, 
and  the  medical  witnesses  admit,  (what  indeed  is  con- 
sistent with  all  the  principles  of  natural  philospphy,)  that 
death  might  have  been  caused  by  the  body  falling  against 
the  knife,  as  well  as  by  the  knife  coming  against  the  body, 
But  the  supposition  of  such  an  accident  having  happened, 
is  excluded  by  the  whole  evidence  in  the  case.  Then,  on 
the  question,  whether  the  murder  was  committed  by  (he 
pannel,  the  first  witness  in  point  of  importance  is  the  de- 
putised.    It  is  fiUeged  tli^t  he  mi^ht  have  been  piistake^^ 
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No.  66.   and  the  circumstance  of  his  having  been  intoxicated  is 

Mackin-  dwelt  on.     But  all  the  witnesses  concur  in  stating,  that 

Inverness,  ^^  was  but  slightly  affected  with  liquor;  and  to  those  who 

^83a^^  found  him  on  the  road — ^to  the  officers  in  the  police  office — 

with  his  dying  breath  to  his  mother,  he  gives  the  same 

Murder,  gccouut,  viz.  that  he  had  been  stabbed  by  the  pannel.  It 
is  quite  true  that  there  are  discrepancies  in  the  evidence 
of  the  different  witnesses.  But  I  do  not  think  there  is 
any  ground  for  suspecting  them  of  perjury — and  in 
examining  their  statements,  it  is  important  to  observe, 
whether  they  are  not  corroborated  by  other  evidence,  which 
is  liable  to  no  suspicion.  One  of  the  most  important 
of  these  is  the  fact  of  the  pannel  having  been  seen  with  a 
knife  in  his  possession — and  the  deceased  having  been 
stabbed  with  a  knife,  in  his  company.  Then  the  knife 
which  belonged  to  him  is  found  near  the  spot,  marked 
with  blood  ;  and  the  general  purport  of  the  medical  evi- 
dence is,  that  this  knife  corresponds  with  the  wound,  which 
produced  the  death. 

The  Jury  unanimously  found  the  pannel  guilty ;  but 
strongly  and  unanimously  recommended  him  to  mercy,  on 
account  of  his  youth. 

In  respect  of  which  verdict  of  Assize,  he  was  sentenced 
to  be  executed  on  the  20th  of  October,  and  his  body  to 
be  buried  within  the  precincts  of  the  gaol.^ 


^  In  consequence  of  the  recommendation  of  the  Jury,  the  pannel 
received  a  transportation  pardon. 
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His  Majesty's  Advocate — Napier. 

AGAINST 

William  Waitebs — Swinton. 

Forgery. — A  panoel  convicted  of  adhibiting  the  names  of  two  pf 
his  acquaintances  as  cautioners  to  a  bill>  without  their  consent.  Sen- 
tence, transportation  for  life. 

William  Waiters  was  charged  with  Forgeiy,  as  also   No.  68. 
the  wickedly  and  feloniously  using  and  uttering  as  ge-  waitenl 
nuine   any   forged    writing,    knowing   the  same  to  be'^p™^?' 
forged :  ,  *^36. 

In  so  far  as,  on  the  7th  of  July  1836,  the  said  William  Waiters  Forgery, 
did,  within  the  house  at  Kirk,  in  the  parish  of  Bower,  and  county  afore- 
said,* then  occupied  by  him,  or  in  some  other  place  within  the  said  coun- 
ty, or  elsewhere  to  the  Prosecutor  unknown^  wickedly  and  feloniously 
forge  and  adhibit,  or  cause  or  procure  to  be  forged  and  adhibited,  the 
subscription  of  Robert  MacDonald,  residing  at  Gersaw,  in  the  parish  of 
Wattin,  and  county  aforesaid,  and  the  subscription  of  William  Hay, 
labourer,  residing  at  Wester,  in  the  parish  of  Wick,  and  county  afore- 
said, as  joint  acceptors  or  obligants  along  with  the  Siaid  William  Wai- 
ters, in  and  upon  a  bill  of  exchange  for  three  pounds  sterling,  or  other 
similar  writing,  bearing  to  be  dated  *<  Gillock,  6th  July  1836,'*  and  to 
be  addressed  "  To  William  Waters,  pensioner,  Kirk,  and  Robert 
**  MacDonald,  do.  Wattin,  and  William  Hay,  labourer.  Wester,  all 
conjunctly  and  severally,"  or  having  thereon  a  similar  date  and  ad- 
dress, but  not  bearing  to  be  subscribed  by  any  person  as  drawer :  Like- 
as,  (2.)  Time  above  libeHed,  the  said  William  Waiters  did,  at  or  near 
to  AckergiU  Tower,  in  the  parish  of  Wick  aforesaid,  then  occupied  by 
the  Honourable  George  Dunbar,  residing  there,  wickedly  and  felo- 
niously use  and  utter  as  genuine,  the  said  forged  bill  of  exchange,  or 
other  writing  above  libelled,  with  the  said  forged  subscriptions  there- 
on ;  and  this  he  did,  well  knowing  the  said  forged  bill  of  exchange,  or 
other  writing  above  libelled,  with  the  said  forged  subscriptions  thereon, 
to  be  forged,  as  said  is,  by  then  and  there  delivering  the  same  as  genu- 


'  The  indictment  contained  no  specification  of  the  county,  which  wai  Caithnen. 
But  no  ohjection  was  taken,  founded  on  this  omiMion. 

T 
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No.  56.    ine  to  Marcus  Calder,  clerk  to  the  said  Honourable  George  Dunbar, 
Waiters    ^^  payment  or  security  of  the  price  of  a  cow  purchased  by  the  said 
Inverness,  William  Waiters  at  a  sale  of  stock  belonging  to  the  said  Honourable 
^P^^    George  Dunbar. 


Forgery.  Marcds  C ALDER,  clerk  io  the  Honourable  George  Dunbar^  con- 
ducted the  sale  of  stock  at  Gillock  on  the  6th  of  July.  The  pannel 
bought  a  cow  for  L.d.  I  wrote  out  the  bill  libelled  on,  and  gave  it  to 
him  to  sign,  and  procure  the  signatures  of  the  cautioners.  He  brought 
it  back  the  same  day,  signed  as  it  is  now.  I  suspected  the  signatures 
not  to  be  genuine,  and  asked  him  if  they  were  really  the  signatures  of 
MacDonald  and  Hay.  He  said  they  were,  and  that  he  had  seen'them 
sign.  I  then  gave  orders  for  the  delivery  of  the  cow  to  him.  He^had 
taken  possession  of  the  cow  without  authority,  the  night  of  the  sale ; 
but  I  sent  and  got  it  back.  I  do  not  recollect  either  Hay  or  Mac- 
Donald  saying,  on  any  occasion,  that  they  would  be  the  pannel's  caution- 
ers.    I  think  MacDonald  told  me  he  would  not. 

The  Honourable  George  Dunbar  received  the  bill  (rom  his  clerk, 
the  day  after  the  sale.  The  pannel  called  on  me  some  days  after,  and 
proposed  to  pay  the  bill.  I  declined  taking  payment,  in  consequence  of 
suspecting  it  to  be  a  forgery.  I  asked  the  pannel  his  reason  for  wish- 
ing to  pay.     He  gave  no  satis&ctory  answer. 

WiLLiXM  Hay,  labourer  at  Weeier. — The  signature  attached  to  the 
bill  is  not  mine.  The  pannel,  who  is  a  relative  of  mine,  came  to  my 
house  on  the  day  of  the  sale,  wishing  me  to  sign  it  as  his  cautioner. 
I  was  willing  to  have  done  so,  but  my  wife  would  not  allow  me.  I  left 
the  house  with  the  pannel ;  and  when  he  was  going  away,  he  turned 
to  me,  and  said  it  would  cost  a  new  stamp,  unless  my  name  was  put  to 
it.  1  said,  "  Let  nothing  of  that  kind  be  done."  These  were  the 
words  I  used.     The  pannel  was  at  a  little  distance,  when  I  said  so. 

Robert  Macdonald,  residing  cU  Gereaw, — proved  that  the  signa- 
ture on  the  bill  was  not  his ;  but  admitted  that  something  had  passed 
between  him  and  the  pannel,  as  to  his  signing  a  bill  for  him  as  cau- 
tioner. He  had  accommodnted  him  in  this  way  before,  and  on  this 
occasion  stated  his  willingness  to  do  so,  provided  the  cow  were  deliver- 
ed either  to  hira,  or  to  the  pannei's  wife. 

Ann  Eraser  or  Horn e,  residing  at  Killimsterf'^proyred  that  nine  or 
ten  days  after  the  sale  of  stock,  the  pannel  told  her  that  he  had  put  the 
names  of  Hay  and  Macdonald  to  the  bill,  as  Hay  was  his  relation,  and 
Macdonald  an  acquaintance — and  that  he  was  now  going  to  take  up 
the  bill. 

Other  witnesses  were  examined,  but  nothing  material 
elicited^  except  that  the  pannel  was  much  addicted  to 
drink;  the  immoderate  use  of  which  seemed  to  have  Im* 
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pared  his  intellect,  and  that  on  the  day  libelled  he  was   ^?*  fi^- 
under  the  influence  of  liquor.  Wtdt^, 

In  his  declaration,  he  denied  the  forgery,  and  gave  a  ^  s^'^^s 
circumstantial  account  of  Hay  and  MacDonald  signing    ^^^* 

*ke  WIL  Forgery. 

Napier,  for  the  prosecution,  argued, — that  the  crime 
of  forgery  was  clearly  established  against  the  pannel. 

SwiNTON,  for  the  pannel,  an8Wered,-*It  is  not  forgery 
to  affix  to  a  writing  the  signature  of  another  person — 
unless  done  without  his  consent.  The  words  used  by 
Hay,  may  have  been  interpreted  by  the  pannel  to  mean, 
that  he  was  willing  his  name  should  be  used,  in  order  to 
save  the  expense  of  a  new  stamp.  And  MacDonald 
having  agreed  to  sign,  on  condition  that  the  cow  was 
delivered  to  the  pannel's  wife,  the  pannel  may  have  sup- 
])06ed,  that  this  condition  was  fulfilled,  on  the  animal  being 
taken  home  by  him  on  the  night  of  the  sale.  The  weak- 
ness of  his  intellect  accounts  for  his  having  made  these 
mistakes. 

Lord  Medwyn  charged  the  Jury,  who  returned  a 
verdict,  finding  the  pannel  guilty  of  forgery,  but  without 
the  intention  to  defraud. 

Lord  Mepwyn ^Fraud  is  the  essence  of  forgery, 

and  if  there  was  no  intention   to  defraud,  the   pannel 
must  be  acquitted. 

The  Jury  having  retired  to  reconsider  their  verdict, 
unanimously  found  the  pannel  guilty,  as  libelled,  but  re- 
commended him  to  the  mercy  of  the  crown. 

In  respect  of  which  verdict  of  Assize,  he  was  sentenced 
to  be  transported  beyond  seas,  for  the  whole  period  of  his 
natural  life.^ 

'  The  present  state  of  the  law  left  the  Court  no  alternative  in  pro- 
noQDcing  sentence.  But  in  consequence  of  the  recommendation^of  the 
Jury,  the  punishment  was  commuted  into  Transportation  for  seven 
years,  a  sentence  which  seldom  involves  the  removal  of  the  convict 
from  the  country. 
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PERTH. 


October  3  JudgcB, — Lords  Mackenzie  and  Medwyn. 

1836. 


His  Majesty's  Advocate — Napier, 

AGAINST 

Francis  M'Callum  aluu  Edward  Melville  or  Mallvel,  and 
Colin  M*Kay  alias  John  Cunningham — Horn. 

Previous  Conviction. — Habite  and  Repute. — 1.  Objection  to  an 
Extract  produced  in  evidence  of  a  previous  conviction,  that  it  bore, 
not  that  the  pannel  bad  been  convicted,  but  that,  **  in  respect  of  the 
verdict  of  an  Assize,"  he  jiad  been  sentenced  to  a  certain  punish- 
ment, repelled. 

2.  The  aggravation  of  habite  and  repute  proved  by  the  evidence  of 
one  witness,  and  a  series  of  convictions. 

No.  67.  Francis  M'Callum  alias  Edward  Melville  or  Mallvel, 
M'Caiiuin  ^^^  Colin  M'Kay  alias  John  Cunningham,  were  charged 
^w^Y?  ^^  Theft,  aggravated  by  having  been  committed  by  means 

of  Housebreaking,  and  by  their  being  habite  and  repute 

Theft,  &c.^jjjgygg^  ^jj^  having  been  previously  convicted  of  theft. 

They  pleaded  not  guilty. 

In  the  course  of  the  proof,  Horn,  for  the  pannel 
M'Callum  or  Melville,  objected  to  an  extract  from  the 
record  of  the  High  Court  of  Justiciary,  produced  in  evi- 
dence of  a  conviction  of  the  crime  of  theft — that  it  bore 
merely  that  the  charge  was  Theft,  aggravated  by  House- 
breaking and  previous  conviction,  and  that,  **  in  respect 
of  a  verdict  of  Assize,"  the  Court  sentenced  the  pannel 
to  a  certain  punishment,  but  it  did  not  state  that  the 
pannel  was  found  guilty  of  the  crime  libelled,  or  of  any 
part  of  it.      The  aggravation  charged  is  previous  convic^ 
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tion,  not  condemnation,  and  the  extract  ought,  as  a  proba-  No.  57. 
tive  writ,  to  have  borne  in  gremio  direct  evidence  of  thcM'cJiiSJi, 
fact  in  support  of  which  it  is  adduced.  *m«k^'^" 

Napiek,  for  the  prosecution,  answered, — ^the  extract  is    Perth/ 
in  the  form  invariably  used  in  the  High  Court.  i836. 


Lord  Medwvn. — The  extract  bears  that  the  pannel 


was  condemned  to  punishment,  *^  in  respect  of  the  ver-  ' 
diet  of  an  Assize."  Now,  the  only  charge  against  the 
pannel  having  been  theft  committed  under  certain  aggra- 
vations, there  can  be  no  doubt  that  the  Court,  in  pro- 
nouncing sentence  "  in  respect  of  the  verdict  of  an 
Assize,"  can  have  done  so  only  in  respect  of  a  verdict 
finding  the  pannel  guilty  of  Theft,  the  crime  libelled. 

Lord  Mackenzie  concurred ;  and  the  objection 
was  accordingly  repelled. 

The  aggravation  of  habite  and  repute  was  proved  by 
the  evidence  of  one  witness,  in  addition  to  the  previous 
convictions.  Those  against  M'Callum  were  dated  October 
1832,  March  1833,  and  July  1835.  Those  against  M'Kay, 
September  1833,  April  1834,  and  December  1834.' 

The  Jury  found  the  pannels  guilty,  as  libelled. 

In  respect  of  which  verdict  of  Assize,  they  were  sen- 
tenced to  be  transported  beyond  seas,  for  the  period  of 
seven  years. 


^  This  mode  of  proof  is  sanctioned  by  the  authority  of  the  High 
Court,  in  the  case  of  Brown  and  Aitken,  14  July  1886,  ante  p.  253. 
fiut  it  may  be  questioned,  whether  the  principle  adopted  in  that  case, 
is  not  here  carried  too  far,  especially  as  regards  the  pannel  M*Kay ; 
for  it  will  be  observed,  that  the  previous  convictions  proved  against 
him  extend  over  little  more  than  one  year,  and  that  long  before  the 
period  to  which  the  parole  evidence  of  habite  and  repute  must  have  ap- 
plied. 
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October  3  His  Majesty's  Advooate — Napitr. 

1836. 

AGAINST 

John  M*Lean — PtUton — C  Roberts&n, 

AssiKE. — Production. — Bigamy. — 1.  Form  of  adminiBteriiig  the  affir- 
mation to  a  Quaker  Juror. 

2.  It  is  competent  to  challenge  a  Juror,  afler  all  the  Jury  have  been 
balloted,  and  have  taken  their  seats  in  the  box. 

3.  In  a  case  of  Bigamy,  the  first  wife  may  be  shown  to  a  witness,  for  the 
purpose  of  identification,  though  not  libelled  on  as  a  production,  if  her 
name  is  in  the  list  of  witnesses. 

4.  The  first  marriage  may  be  competently  proved  by  an  extract  from 
the  parish  register,  and  the  testimony  of  witnesses  who  were  present 
at  the  marriage. 

5.  A  second  marriage  performed  by  a  clergyman,  though  without  pro« 
clamation  of  Banns,  is  sufficiently  formal  to  constitute  Bigamy. 

No.  68.   John  M'Lean  was  charged  with  Bigamy : 

John 
^piX'  In  so  far  as,  having,  on  or  about  the  23.h  of  January  1822.  been  law 


fully    married,    at    or    near    Edinburgh,    to    Ann    M'Laren,    then 

Bigamy,  or  recently  before  servant,  and  residing  in  York  Place  of  Edin- 
burgh, with  Patrick  Cockburn,  accountant,  and  now  or  lately 
servant  to^  and  residing  with  Mrs.  Charlotte  Edmunds  or  Robert- 
son, widow,  residing  in  or  near  Largs,  in  the  parish  of  Largs, 
and  shire  of  Ayr,  the  marriage  ceremony  having  been  performed  by 
the  Reverend  John  Munro,  then  minister  of  the  Gaelic  chapel  in 
Edinburgh,  and  now  minister  of  the  parish  of  Halkirk,  in  the  county 
of  Caithness ;  and  having  afterwards  lived  and  cohabited  with  the  said 
Ann  McLaren  as  bis  wife,  and  the  said  marriage  still  subsisting,  the 
said  John  McLean  did,  upon  the  9th  of  May  1836,  within  the  house  or 
inn  at  Corriemuckloch,  in  the  parish  of  Criefi^,  or  parish  of  Monzie,  and 
county  of  Perth,  then  occupied  by  David  Murray,  innkeeper,  wickedly 
and  feloniously  enter  into  a  matrimonial  connection  with  Margaret 
Napier,  residing  at  Auchterarder,  in  the  parish  of  Auchterarder,  and 
county  of  Perth,  niece  of,  and  then  or  recently  before  residing  with 
Margaret  Napier,  then  residing  at  Kenmore,  in  the  parish  of  Kenmore, 
and  county  of  Perth,  the  marriage  ceremony  having  been  performed 
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by  the  ReTerend  Duncftn  Bruce  Forbes,  minister  of  the  Chapel  of  ^^'  ^• 

Ease  at  Amulree,  in  the  parish  of  Dull,  and  county  of  Perth  ;  and  did  ]Vf  <Lrean 

afterwards,  at  Kenmore  and    Auchterarder  aforesaid,   or   elsewhere,  Perth,  ^ 

cohabit  with  the  said  Margaret  Napier  as  his  wife ;  and  all  this  the  i^Cn 

said  John  M*Lean  did,  well  knowing  that  the  said  Ann  M'Laren  was  -- 


still  alive.  Bigamy. 

The  pannel  pleaded  not  guilty. 

A  Jury  having  been  balloted,  the  Clerk  was  about  to 
administer  the  usual  oath  to  the  whole  fifteen  in  common 
form — when  one  of  the  Jury  stated  that  he  was  a  Quaker. 
The  other  fourteen  Jurors  were  then  sworn  by  them- 
selves, and  an  affirmation  was  administered  to  the  Quaker, 
according  to  the  form  contained  in  the  statute  9th  Geo. 
IV.  c.  29-  But  before  any  record  of  the  Jury  had  been 
entered,  it  was  noticed  that  the  provisions  of  thiis  statute 
are  applicable  to  witnesses  only.^ 

The    Advocate-Depute    challenged   the  Quaker 
Juror. 

Patton,  for  the  pannel,  objected — that  the  challenge 
came  too  late  ;  the  Jury  having  been  impannelled,  and  a 
form  gone  through,  which  the  prosecutor  must  hold 
equivalent  to  an  oath.  The  assumption  on  which  the 
law  gives  the  right  of  peremptory  challenge,  is  the  ex- 
istence of  a  well  founded  objection  to  a  Juror,  which 
the  party  challenging  is  not  indeed  bound  to  prove,  or 
even  to  state  in  detail,  but  which  must  be  presumed  to 
exist. 

Lord  Mackenzie. — Is  the  objection  that  a  jury  has 
been  validly  sworn  ? 


^  The  pro|)er  form  of  administering  the  affirmation  to  a  Quaker 
Juror,  is  contaioed  in  the  Act  dd  and  4th  William  IV.  c.  49,  en- 
tttuled  **  An  Act  to  allow  Quakers  and  Moravians  to  make  affirmation 
in  alt  cases  where  an  oath  is  or  shall  be  required/*  and  is  in  (he  fol- 
lowing words : — <<  I  A.  B.  being  one  of  the  people  called  Quakers  (or 
*<  one  of  the  persuasion  of  the  people  called  Quakers,  or  of  the  united 
'*  brethren  called  Moravians,  (xs  the  case  may  be)^  do  solemn ly^  sincerely) 
*'  and  truly  declare  and  affirm,"  that  I  will  truth  say,  &c. 
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No.  58.       Patton. — The  objection  is,  that  the  public  Prosecutor 
M*Lean,  hos  not,  in  the  circumstances,  the  right  of  challenge.' 
October's      The  objection  was  repelled  ;  and  a  new  juror  having 
1830.     ])een    balloted    in    room    of    the    one    challenged — the 


Bigamv.  ^^^^  ^^  administered  to  the  whole  fifteen  in  common 
form. 

In  the  course  of  the  proof,  Napier,  for  the  prosecu- 
tion, proposed  that  the  pannel's  first  wife,  whose  name  ap- 
peared in  the  list  of  witnesses,  should  be  brought  into 
court,  to  be  identified  by  a  witness  then  under  exami- 
nation. 

Patton  objected, — that  she  was  not  named  in  the  list 
of  productions  specified  in  the  indictment.' 

The  objection  was  repelled  ;  and  the  first  wife  was 
shown  to  the  Mdtness,  and  identified. 

An  extract  of  the  first  marriage,  from  the  register  of 
marriages  for  the  parish  of  St.  Cuthbert's,  Edinburgh, 
was  produced,  and  proved  by  the  Session-clerk.  On 
cross-examination,  this  witness  stated,  that  the  register 
merely  narrates  the  marriage  lines  or  certificate — that 
these  lines  bear  the  signatures  of  the  parties,  the  witnesses. 


>  The  Act  6  Geo.  IV.  c.  22,  provides,  (§  16.)  «<  that  it  shall  be  lawful  for 
"  each  person  on  trial  before  any  criminal  court,  to  challenge  five  of 
''  the  jurors,  and  also  for  the  prosecutor  to  challenge  five  of  the  jurors 
**  in  all,  for  any  one  trial,  without  being  obliged  to  assign  any  reason 
'*  therefor ;  and  which  challenge  shall  be  made  when  the  name  of  each 
*^ Juror  is  drawn  as  herein  directed,  and  shall  not  afterwards  be  cd- 
•*  lowed." 

*  The  statement  of  the  law  on  this  subject  by  Mr.  Alison,  seems  to 
imply  the  necessity  of  the  first  wife  being  libelled  on  as  a  production, 
if  it  is  intended  that  she  should  be  shown  to  any  of  the  witnesses.  Af- 
ter expressing  an  opinion,  that  in  the  general  case,  the  admission  of 
any  person  as  a  production,  who  is  inadmissible  as  a  witness,  is  contrary 
to  principle,  and  explaining  the  reason  why  the  same  objection  does 
not  apply  to  the  production  of  the  first  wife  as  a  piece  of  evidence  in 
cases  of  bigamy,  he  adds,  (Vol.  II.  p.  464,)  "It  is  by  no  means  un- 
<*  usual,  accordingly,  to  libel  upon  thejirst  wife  as  a  production  in  cases 
"  of  bigamy,  and  to  admit  her  as  an  object  to  be  looked  at  by  the  wit- 
«  nefises  at  the  trial." 
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and  the  clergyman;  and,  after  having  been  copied  into   No. 6& 
the  register,  are  given  back  to  the  parties — ^generally  to  Ai'Lean, 
the  wife.      He  further  admitted,  that  in  this  case,  he  had  octormr's 
never  seen  the  lines,  and  that  the  entry  in  the  register    ^^^' 
was  not  made  by  him  — «but  was  partly  in  the  hand- writ-  Bigamy, 
ing  of  a  former  session-clerk,  and  partly  in  that  of  another 
person,  whom  he  supposed  to  have  been  the  session-clerk's 
clerk.     In  addition  to  this  evidence,  two  witnesses  depon- 
ed, that  they  were  present  at  the  marriage,  and  witnessed 
the  ceremony,  which  was  performed  by  the  Rev.  John 
Munro,  then  minister  of  the  Gaelic  Chapel  in  Edinburgh, 
and  now  minister  of  the  parish  of  Halkirk,  in  the  county 
of  Caithness.     They  also  stated,  that  they  had  known  the 
parties  to  have  afterwards  cohabited  as  husband  and  wife, 
and  to  have  had  several  children  of  the  marriage.     A  me- 
dical certificate  was  then  produced,  stating  the  inability 
of  Mr.  Munro  to  attend  as  a  witness ;  to  which  Patton 
objected,  as  inadmissible,  and  not  even  supported  by  oral 
testimony.     No  other  evidence  was  adduced  of  the  first 
marriage,  or  of  the  application  of  the  extract  produced  to 
the  parties. 

Napier,  for  the  prosecution,  proposed  to  call  the  se- 
cond wife  as  a  witness  to  prove  the  second  marriage. 

Patton  objected, — that  the  best  evidence  of  the  first 
marriage  had  not  been  produced ;  and  till  this  is  done, 
the  second  wife  is  not  a  competent  witness.  The  proof 
of  the  first  marriage  must  be  by  production  of  the  extract 
of  proclamation  of  Banns,  and  the  marriage  certificate ; 
and  the  latter  must  be  proved  by  the  oath  of  the  clergy- 
man, if  alive — or  of  some  person  who  knew  his  hand- 
writing, if  he  is  dead.  Secondary  evidence  is  admissible 
only  in  the  case  of  the  extract  of  proclamation  or  certifi- 
cate having  been  destroyed,  or  lost,  or  having  never  exist- 
ed.    (Alison,  Vol.  I.  p.  540.) 

Napier,  for  the  prosecution,  answered. — The  evidence 
in  this  case  is  not  secondary,  but  that  of  parties  who  were 
present,  confirmed  by  an  extract  of  the  record  of  the  mar- 
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No.  68.  riage.     The  statement  of  Mr.  Alison  relates  only  to  what 

M<irean,  is  the  usual  mode  of  proof,  which  unquestionably  is  by 

oi^ber  3  productiou  of  the  certificate ;  and,  when  no  direct  testis 

1836.     mony  of  persons  who  were  present  at  the  marriage  can  be 

Bigamy  p^ocured,  the  application  of  the  certificate  must  be  proved 

in  the  manner  he  states. 

The  Court  held,  that  the  first  marriage  was  sufficient- 
ly proved,  to  afford  a  foundation  for  the  admissibility  of 
the  second  wife  as  a  witness. 

The  evidence  of  the  second  marriage  having  been  led, 
it  appeared  that  there  had  been  no  proclamation  of  Banns, 
but  that  the  clergyman  had  had  exhibited  to  him  a  certi- 
ficate of  the  names  of  the  parties  having  been  given  in  to 
the  session-clerk  for  proclamation,  which  he  had  mistaken 
for  a  certificate  of  proclamation. 

Patton,  in  addressing  the  jury,  argued,  that  the  first 
marriage  was  not  sufficiently  proved ;  and,  in  the  absence 
of  any  proclamation  of  Banns,  the  second  marriage  was 
not  sufficiently  formal  to  constitute  the  crime  of  Bigamy. 
(Hume,  Vol.  I.  p.  460.     Alison,  I.  536.) 

Lord  Medwyn,  in  charging  the  Jury,  laid  it  down* 
that  as  a  form  of  marriage  had  been  gone  through,  and 
the  ceremony  performed  by  a  clergyman,  the  rule  as  to 
clandestine  marriages  did  not  apply. 

The  Jury  unanimously  found  the  pannel  guilty. 

In  respect  of  which  verdict  of  Assize,  he  was  sentenced 
to  be  imprisoned  in  the  gaol  of  Perth,  for  the  period  of 
twelve  calendar  months. 
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His  Majesty's  Advocate — Napier.  ^525?  ^ 

io3o. 
AGAINST 

James  Wood — Cook. 

Tbrowino  Sulphuric  Acid. — Statute,  10  Geo.  IV.  c.  88. — Cir- 
cumstances in  which  the  Public  Prosecutor,  with  the  concurrence  of 
the  Court,  declined  to  ask  for  a  Conviction  under  this  statute,  in 
consequence  of  the  injury  inflicted  not  being  of  a  grievous  or  per- 
manent nature. 

Jaimes  Wood  was  charged  with  Assault,  especially  No.  69. 
when  committed  by  throwing  or  otherwise  applying  Wood, 
SuiiPHUKic   Acid,   or  other   corrosive  substance,  cal- 


culated   by  external  application,  to  burn  or  injure   the  Throwing 
human  frame,  and  more  especially  still,  when  so  com-    Acid!"° 
mitted  to  the  injury  of  the  person ;  and  also  with  con- 
travention of  the  Act  10th  George  IV.,  c.  38,  entituled, 
An  act  for  the  more  effectual  punishment  of  attempts  to 
murder  in  certain  cases  in  Scotland,"  by  which  it  is 
enacted,  (J  3),  "  That  if  any  person  in  Scotland  shall,  from 
*'  and  after  the  passing  of  this  act,  wilfully,  maliciously, 
"  and  unlawfully,  throw  at,  or  otherwise  apply  to,  any  of 
**  his  Majesty's  subject  or  subjects,  any  sulphuric  acid,  or 
other  corrosive  substance,  calculated  by  external  appli- 
cation, to  bum  or  injure  the  human  frame,  with  intent 
''  in  so  doing,  or  by  means  thereof,  to  murder,  or  maim, 
or  disfigure,  or  disable  such  his  Majesty's  subject  or 
subjects,  or  with  intent  to  do  some  other  grievous  bodi- 
*'  ly  harm  to  such  of  his  Majesty's  subject  or  subjects ; 
"  and  where,  in  consequence  of  such  acid  or  other  sub- 
"  stance  being  so  wilfully,  maliciously,  and  unlawfully 
"  thrown  or  applied,  with  intent  as  aforesaid,  any  of  his 
"  Majesty's  subjects  shall  be  maimed,  disfigured,  or  dis^ 
abled,  or  receive  other  grievous  bodily  harm — such  per- 
son being  thereof  lawfully  found  guilty,  actor,  or  art 


u 

it 
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No.  69.   and  part,  shall  be  held  guilty  of  a  capital  crime,  and 
Wood,    "  shall  receive  sentence  of  death  accordingly :" 

Perth, 

Octolier  4      In  SO  FAR  AS,  upoD  the  22d  of  May  1836,  the  said  John  Wood  did, 
within  the  house,  in  or  near  Peddie*8  close,  in  or  near  Overgate  of 
ippj^j.^^.     Dundee,  in  ihe  county  of  Forfar,  then  occupied  by  James  Conolly,  la- 
Salphuric  bourer,  wickedly  and  feloniously  attack  and  assault  Charles  Flanaghan, 
^^^'     labourer,  residing  there,  and  did  wilfully,  maliciously,  and  unlawfully 
throw  at  and  upon,  or  otherwise  apply  to,  the  face  or  head  of  the  said 
Charles  Flanaghan,  one  of  his  Majesty's  subjects,  a  quantity  of  sulphu- 
,  ric  acid,  or  some  other  corrosive  substance,  to  the  Prosecutor  unknown, 
calculated  by  external  application,  to  burn  or  injure  the  human  frame, 
with  intent  in  so  doing,  or  by  means  thereof,  to  murder,  or  to  maim, 
disfigure,  or  disable,  the  said  Charles  Flanaghan,  or  with  intent  to  do 
some  other  grievous  bodily  harm  to  the  said  Charles  Flanaghan ;  and 
in  consequence  of  such  acid  or  other  substance  being  so  wilfully,  mali- 
ciously, and  unlawfully  thrown  or  applied,  with  intent  as  aforesaid,  the 
eyelids,  nose,  and  left  cheek  of  the  said  Charles  Flanaghan  were  then 
and  there  grievously  burned,  and  he  was  grievously  and  seriously  in- 
jured in  his  person. 

The  pannel  pleaded  not  guilty. 

The  fact  of  his  having  committed  the  assault  upon 
Flanaghan,  while  the  latter  was  asleep  in  bed,  under  the 
influence  of  intoxication,  was  proved  by  circumstantial 
evidence. 

The  report  of  the  medical  men  who  were  called  in  with- 
in a  few  hours  after  the  assault  was  committed,  stated  that 
they  found  Flanaghan  sitting  on  a  chair,  holding  his  hands 
over  his  face,  and  complaining  of  severe  pain.  Upon  ex- 
amination, the  skin  covering  the  left  cheek,  nose,  and 
eyelids,  presented  a  white  corroded  appearance,  evidently 
the  effects  of  the  acid.  The  eyelids  were  swollen,  and 
the  covering  of  the  eyeball  redder  than  natural,  but  its 
texture  was  uninjured.  Thecorroded  parts  were  immediately 
washed  with  a  solution  of  carbonate  of  soda  in  water,  and 
the  necessary  treatment  afterwards  resorted  to.  And  the 
report,  which  was  dated  the  6th  of  June,  (a  fortnight  after 
the  assault  was  committed,)  bore  that  Flanaghan  was  then 
quite  well. 
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On  examination,  the  medical  men  stated,  that  they  No.  69. 
never  had  any  serious  apprehensions,  that  the  injury  would    ^^ 
permanently  disfigure  or  disable  him,  in  any  way.     He  q^^^* 
himself  deponed  that  the  pain  was  at  first  very  acute,     i83e. 
and  that  he  bad  been  off  work  for  nearly  three  weeks  "Zr     T" 
after  he  received  the  injury.     He  admitted,  however,  on  Suipimric 
cross-examination,  that  during  that  time  he  had  been  able 
to  walk  out,  and  had  occasionally  been  drinking  spirits. 

The  Advocate-Depute  stated  to  the  Jury,  that,,  in 
the  circumstances  of  the  case, — the  injury  not  having 
turned  out  of  that  grievous  nature  which  the  statute  con- 
templated,— ^he  did  not  ask  for  a  conviction  on  the  statu- 
tory charge. 

The  Jury  unanimously  found  the  pannel  guilty  of  the 
common  law  charge,  as  libelled. 

Lord  Medwyn  in  proposing,  and  Lord  Mackenzie 
in  passing  sentence,  said,  that  although  the  Public  Prose- 
cutor was  perfectly  justified  in  departing  from  the  charge 
under  the  statute,  it  would  not  have  at  all  surprised  the 
Court,  if  the  Jury — had  the  question  been  left  with  them 
— ^had  convicted  the  pannel  on  that  charge.  If  they  had 
done  so,  a  capital  sentence  must  have  followed,  and  would, 
in  all  probability,  have  been  carried  into  execution. 

In  respect  of  the  foregoing  verdict  of  Assize,  the  pannel 
was  sentenced  to  be  transported  beyond  seas,  for  the 
period  of  fourteen  years. 
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SOUTH  CIRCUIT. 


Autumn  1836. 


AYR. 

Sept.  14  Judge. — Lord  Moncrbiff* 

1836. 

His  Majesty's  Advocate — Jnnes 

AGAINST 

John  Muir — C  Fergussofi. 

* 

Forgery — Indictment. — Objection  to  the  description  of  a  forged 
writing  repelled,  under  the  provisions  of  the  Act  2d  and  3d  William 
IV.  c.  123. 

No.  60.  John  Muir  was  charged  with  Forgery^  as  also  the  wicked*^ 
Muir,  ly  And  feloniously  using  and  uttering  as  genuine  any 
-^y-     forged  writing,  knowing  the  same  to  be  forged  : 


Forgery. 


In  so  far  AS,  on  or  about  the  20th  of  May  1836,  within  the  house 
or  shop  situated  in  Glenluce,  in  the  parish  of  Old  Luce  and  county  of 
Wigton,  then  occupied  by  him,  or  at  some  other  time  and  place  within 
the  said  county,  to  the  prosecutor  unknown,  the  said  John  Muir  did, 
wickedly  and  feloniously  write,  or  cause  and  procure  to  be  written,  a 
bill  of  exchange,  in  the  following  or  similar  terms: — 

'<  Stranraer,  20th  Mojf  1836. 
«  L.12.  IDs. 

**  Four  months  afterdate,  pay  to  me  or  order  at  the  British  Linen 
'<  Company  office  here,  the  sum  of  twelve  pounds  ten  shillings  sterling,  for  value 
**  received. 

*'  Mr.  John  Muir,  Shoemaker,  Glenluce." 

and  did  then  and  there,  wickedly  and  feloniously  forge  and  adhibit,  or 
procure  to  be  forged  and  adhibited,  the  words,  <*  William  M'Clure," 
intending  the  same  to  pass  for,  and  to  be  received  as  the  genuine  sub- 
scription of  William  Mdure,  tenant  in  Artfield,  in  the  parish  of  New 
Luce,  and  county  as  aforesaid,  as  drawer  and  indorser  of  said  bill : 
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Likeas,  on  the  21st  of  May  1896,  within  the  house  or  writing-offioe  in  ^^'^' 

Stranraer,  in  the  parish  of  Stranraer,  and  county  of  Wigtown,  then  oc-  ]j^^if 

cupied  by  Alexander  M'Neel  Caird,  writer  there,  the  said  John  Muir  Ayr, 

did  wickedly  and  feloniously  use  and  utter  as  genuine,  the  said  bill  of  ^33^^ 
exchange,  having  thereon  the  said  forged  subscriptions,  he  knowing  the 


•ame  to  be  forged  as  said  is,  by  then  and  there  delivering  the  sanae  to   Forgery, 
^he  said  Alexander  M*Neel  Caird,  in  part  payment  or  security  of  a  debt 
due  by  the  said  John  Muir  to  Alexander  M*Nee1,  Esquire,  agent  at 
Stranraer  afbresaid  for  the  British  Linen  Company,  or  to  the  said  Bri- 
tish Linen  Company. 

F£B6U860N,  for  the  pannel,  objected  to  the  relevancy 
of  the  indictment,  that  the  essence  of  the  crime  is  uttering, 
ivhich  is  not  completed  without  the  signature  of  the  ac- 
ceptor, and  no  such  signature  appears  in  the  bill  narrated 
in  the  indictment. 

The  objection  was  repelled. 

The  pannel  pleaded  not  guilty — and  a  proof  was  led. 
On  production  of  the  bill,  it  appeared  that  it  bore  the 
pannel's  name  as  acceptor,  immediately  below  the  forged 
signature  of  M'Clure. 

Fergusson,  for  the  pannel,  in  addressing  the  Jury, 
pleaded,  that  although  the  provisions  of  the  Act  2d  and 
3d  William  IV.  c.  123,'  precluded  an  objection  founded 
on  an  insufficient  description  of  the  forged  writing,  yet 
the  public  prosecutor  having  gone  into  a  description  of 
the  bill  in  this  case,  had  thereby  abandoned  the  protec- 
tion of  that  act.  And  the  description  contained  in  the 
indictment  was  not  only  incomplete,  but  also  incorrect. 
In  fact,  the  bill  produced  is  not  the  same  to  which  the  in- 
dictment charges  the  pannel  with  having  adhibited  a 
forged  signature. 

^  By  this  statute,  entitled  **  An  Act  for  abolishing  the  punishment  of 
death  in  certain  cases  of  forgery," — it  is  enacted,  (§  3,)  «  That  in  all 
'*  informations  or  indictments  for  forging,  or  in  any  manner  uttering 
<*  any  instrument  or  writing,  it  shall  not  be  necessary  to  set  forth  any 
*<  copy  or  fac-simile  thereof,  but  it  shall  be  sufficient  to  describe  the 
**  same  in  such  manner  as  would  sustain  an  indictment  for  stealing  the 
**  same  ;  any  law  or  custom  to  the  contrary  notwithstanding.*' 
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No.  eo.  Lord  Moncreiff,  in  charging  the  Jury,  laid  it  down, 
M*uir,    that  the  bill  was  suflSciently  described  under  $  8  of  the 

^uu  Act  2d  and  3d  William  IV.  c  123.  It  is  a  question  for 
^^^'    the  Jury  to  decide,  whether  they  have  any  doubt  as  to  the 

Forgery,  identity  of  the  bill  libelled,  and  that  proved  to  have  been 
forged. 

The  Jury  unanimously  found  the  pannel  guilty. 

In  respect  of  which  verdict  of  Assize,  he  was  sentenced 
to  be  transported  beyond  seas,  for  the  whole  period  of  his 
natural  life.^ 


His  Majesty's  Advocate — Innes. 

AGAINST 

Jambs  Chalmers  or  Chambers — Mure. 

Citation. — The  short  copy  of  Citation  must  be  in  the  form  prescribed 

by  the  Act  9th  Geo.  IV.  c.  29. 

No.  61.  James  Chalmers  or  Chambers,  and  William  Ha- 

ChiOmert,  NEY,  Were  charged  on  Criminal  Letters,  with  the  crime 

Sepr'u  ^^  Rape*  or  Assault  with  intent  to  ravish.  ♦ 

1836.         The  diet  having  been  called,  and  William  Haney  having 

u^       failed  to  appear,  sentence  of  fugitation  was  pronounced 

against  him. 

Mure,  for  the  pannel  Chalmers, — objected  to  the  execu- 
tion of  the  libel ;  1.  That,  instead  of  the  short  copy  of  ci- 
tation prescribed  by  the  Act  9th  Geo.  IV.  c.  29,  there 
was  appended  to  the  service  copy,  a  long  notice,  calling 
upon  the  pannel  *^  to  compear,  and  to  come  and  find  suf- 
"  ficient  caution  and  surety  acted  in  the  books  of  adjour- 

^  This  sentence  was  commuted  into  confinement  for  a  limited  period 
in  the  Penitentiary  at  MillbanlE. 
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^  nsl,  that  you  shall  compear/'  &c.  **  to  underlie  the  law    No.  6i. 
**  for  the  crimes  mentioned  in  said  criminal  letters,  or  one  Chaimen, 
*^  or  other  of  them ;  and  that  under  the  pains  contained  setTU 
*•  in  the  acts  of  Parliament,"  &c.     2.  That  this  notice     ^^^ 
bore,  that  a  copy  of  the  criminal  letters  had  been  given  to     H^p^. 
the  pannel  in  presence  of  two  witnesses  whom  it  named, 
but  no  signature  was  attached  to  it,  except  that  of  the 
messenger. 

The  objection  was  sustained,  and  the  pannel  dismissed 
from  the  bar. 


DUMFRIES. 
Judget. — Lords  Gillibs  and  Moncrkiff.  Sept  17 

18S0L 

His  Majesty's  Adtocatb — Innes. 

AGAINST 

John  Hannah  and  Hugh  Hiooins — Sir  Thomas  KirkpcUriek.^ 

Theft. — Evidence — Possession  of  the  stolen  property  two  months 
after  the  Thefl  was  committed,  is  not  sufficiently  recent  to  infer 
guilt 

John    Hannah   and   Hugh   Higgins  were  chaiged    Naca. 
with  Theft,  aggravated  by  having  been  committed  by  nf^nji. 

means  of  Housebreaking,  and  by  their  being  habite  and 

repute  thieves,  and  having  been  previously  convicted  of  '^^^  *^ 
theft. 

The  diet  having  been  called  against  Higgins,  and  he 
not  having  appeared,  sentence  of  fugitation  was  pro- 
nounced against  him. 

^  The  very  unusual  circumstance  of  no  Counsel  being  present  at 
this  Circuit,  devolved  the  defence  of  the  panneb  upon  the  learned  She- 
riflls  of  Dumfries  and  Kirkcudbright,  each  being  nominated  by  the 
Court  to  conduct  the  cases  belonging  to  the  other's  jurisdiction. 

U 
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^0, 62.  The  pannel  Hannah  pleaded  not  guilty. 
Hannah,  It  was  proved  that  the  act  of  Housebreaking  was  com- 
Sept/i?'  raitted  on  the  day  libelled,  viz.,  the  night  of  the  26th,  or 
^^'  the  morning  of  the  27th  of  February  1886.  Various 
Theft,  &c  articles  of  wearing  apparel  were  taken  from  the  house, 
some  of  which,  (viz.  a  striped  vest,  and  a  pair  of  cassi- 
mere  trowsers,)  were  identified  on  the  person  of  the  pan- 
nel, in  the  Circuit  Court  of  Justiciary  at  Dumfries,  on  the 
29th  of  April.  He  was  immediately  apprehended  on 
suspicion ;  and  stated  in  his  declaration  that  he  bought 
the  trowsers  about  the  2d  of  March  from  a  man,  whose 
name  he  did  not  recollect,  and  got  the  waistcoat  a  week 
afterwards  in  exchange  for  another,  from  a  man  whom 
he  did  not  know.  It  was  attempted  without  success,  to 
prove  that  the  marks  of  his  shoes  corresponded  with  the 
marks  left  by  the  thieves.  And  a  90C%us  criminis  was  ex- 
amined^ with  a  view  of  proving  that  the  pannel  had  been 
seen  wearing  the  clothes  in  question,  within  a  day  or  two 
after  the  housebreaking  was  committed  ;  but  nothing 
was  elicited  from  him.  So  that  the  only  evidence  of  the 
pannel's  connection  with  the  crime,  was  his  being  in  pos- 
session of  a  part  of  the  stolen  property  two  months  after 
it  was  committed. 

Sir  Thomas  Kirkpatrick,  for  the  pannel, — argued, 
that  although  possession  of  the  stolen  property  shortly 
after  the  theft,  was  generally,  when  accompanied  with  any 
other  circumstances,  however  slight,  conclusive  evidence 
against  a  pannel,  the  possession  in  this  case,  was  not 
suflBciently  recent,  to  justify  a  conviction. 

The  Jury,  under  the  direction  of  Lord  M oncreiff, 
found  the  libel  not  proven. 

In  respect  of  which  verdict  of  Assize,  the  pannel  was 
assoilzied  simpliciter,  and  dismissed  from  the  Bar. 


AND  CIRCUIT  COURTS  OF  JUSTICIARY.  291 


His  Majbsty*s  Advocate — Innes, 

AGAINST 

William  Commblin  or  Comblino. — A.  WoodJ 

Witness. — Husband  and  Wipe. — A  wife  adduced  to  prove  an  As- 
'  sault  apon  her  by  her  husband,  has  not  an  option  to  decline  giving 
evideBce. 

William  Commelin  or  Comeung  was  charged  with   No.  63» 
Assault,  especially  when  committed  to  the  effusion  of  commeiio, 
blood,  and  serious  injury  of  the  person ;  and  more  espe-  ^oMf"^' 
cially  still,  when  committed  by  a  man  upon  his  own  wife,     *®^- 
and  by  a  person,  who  has  been  previously  convicted  of  Awauic 
assault. 

He  pleaded  not  guilty. 

On  the  pannel's  wife  being  called  as  a  witness.  Wood, 
for  the  pannel,  moved,  that  she  be  informed  that  she  is 
not  bound  to  give  evidence  unless  she  chooses.  In  sup- 
port of  the  motion,  he  pleaded,  that  although  in  the 
particular  case  of  an  injury  inflicted  by  a  husband  on 
his  wife,  the  latter  is  an  admissible  witness,  she  still 
has  the  option  of  giving,  or  not  giving  evidence. 
Although  the  general  rule  of  absolute  inadmissibility  is 
relaxed  in  this  special  description  of  case,  for  the  reason 
stated  by  Mr.  Alison,  (Vol.  II.  p.  462,)  yet  there  does  not 
come  in  place  of  it,  any  absolute  obligation  to  give  evidence. 
Accordingly,  although  a  child  after  pupillarity  is  admis- 
sible against  his  father — and  a  father  against  his  child, 
they  each  respectively  have  an  option  of  giving  evidence 
or  not.  This  rule  has  been  founded  on  the  meius  petjurii^ 
where  parties  stand  in  such  near  connection  with  each 
other  ;  and  the  principle  being  thus  fixed  in  the  case  of 
parent  and  child,  there  is  no  ground  for  drawing  any 
distinction  between  it  and  the  case  of  husband  and  wife. 

^  See  note  on  Page  289. 
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No.  63.       Innes,  for  the  prosecution,  answered, — ^if  the  question 
Commeiio,  were  Open,  it  would  be  a  matter  of  grave  doubt,  whether 

Sept^  'iT'  i^  ^^y  ^^^  ^  witness  should  be  admitted,  who  should  not 
^^^    be  compelled  to  give  evidence.     To  adopt  such  a  practice 

Auauit.  generally,  would  open  a  door  for  very  bad  evidence ;  for 
in  all  cases  of  relatives  or  connections,  brought  as  witness- 
es for  the  prosecution,  those  of  good  feeling  will  decline 
to  speak,  and  only  the  prejudiced  or  vindictive  will  be 
available  as  witnesses.  It  would  be  better,  (however  little 
desirable,)  to  extend  the  line  of  absolute  exclusion  of  wit- 
nesses, on  the  ground  of  connection  with  the  pannel,  than 
to  increase  the  class  of  cases  where  it  is  in  the  option  of 
the  witness  to  remain  silent.  It  is  too  lat6  to  question 
the  propriety  of  the  decisons  which  have  fixed  the 
point  as  between  parent  and  child  ;  but  it  certainly 
is  not  expedient  to  extend  Ihe  rule  by  analogy  to 
other  cases. 

The  Court  found,  that  in  the  case  of  personal  violence 
inflicted  by  a  husband  on  his  wife,  the  wife  had  not  the 
option  to  decline  giving  evidence. 

The  proof  being  concluded,  the  Jury  found  the  pannel 
guilty. 

In  respect  of  which  verdict  of  Assize,  he  was  sentenced 
to  be  imprisoned  in  the  Tolbooth  of  Dumfries,  for  the 
period  of  six  calendar  months,  and  ordained  to  find  se- 
curity to  keep  the  peace  towards  his  wife  for  five 
years;  failing  which,  to  be  further  imprisoned  for 
three  months. 
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JEDBURGH. 

Judge. — LoBO  Gillies.  Sept.  21 

139GL 

His  Majk8tt*8  Advocatb — InntB. 

AGAIN8T 

William  Brown — Moncreiff. 

Assault. — Witness. — Exculpatory  Evidence. — 1.  It  is  no  objec- 
tion to  the  admissibility  of  the  party  assaulted,  that  he  has  an  interest  to 
convict,  founded  on  the  resolution  of  a  Friendly  Society,  that  if  he 
is  found  to  have  been  in  the  wrong  in  the  quarrel,  he  must  refund 
the  money  advanced  to  him  during  his  confinement. 

2.  It  is  incompetent  for  the  pannel  to  lead  evidence  of  the  quarrelsome 
temper  of  the  party  assaulted — without  having  given  any  warning  of 
his  intention  to  do  so  in  his  defences. 

William  Brown  was  charged  with  Assault  with  a  No.  64. 
lethal  weapon,  to  the  effusion  of  blood,  serious  injury  of  Brow^ 
the  person,  and  imminent  danger  of  life. 

He  pleaded  not  guilty,  and  special  defences  were  lodged, 
in  which  he  admitted  having  hit  William  Burns  with  a 
shovel,  with  which  he  was  working  at  the  time,  but 
alleged  that  it  was  done  unintentionally,  and  when  he  was 
under  fear  of  personal  violence. 

On  the  person  assaulted  being  called  as  a  witness, 
MoNCREiFF,  for  the  pannel,  objected  to  his  admissibility, 
as  having  an  interest  to  procure  a  conviction.  It  appear- 
ed that  a  Friendly  Society  which  had  alimented  him  during 
his  confinement,  had  come  to  a  resolution,  that  if  it  should 
be  found  that  he  was  in  the  wrong  in  the  quarrel  with  the 
pannel,  he  should  be  compelled  to  refund  the  money 
which  had  been  advanced  for  his  support.  He  had  thus  a 
strong  interest  to  give  a  favourable  account  of  the  scuffle 
which  had  taken  place. 

Lord  Gillies. — Cases  constantly  occur  in  which  the 
interest  is  much  stronger,  and  where  such  an  objection 
is  nevertheless  untenable,  as  for  instance,  in  trials  for 


AlMUlt. 


» 
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No.  64.    rape,  where  the  woman's  character  depends  on  her  pro- 
BrowT  ^^^S  ^^^^  force  was  used. 
''s^\"'^2i '       "^he  objection  was  accordingly  repelled,  and  the  witness 
1836.     examined. 

^^^jj  The  evidence  for  the  prosecution  having  been  closed — 
MoxcREiFF  adduced  witnesses  in  exculpation,  and  pro- 
posed to  prove  that  Burns  was  a  person  of  quarrelsome 
character. 

Inkes,  for  the  prosecution,  answered, — ^the  proof 
proposed  is  clearly  incompetent,  especially  as  the  defences 
contain  no  notice  of  an  intention  to  lead  evidence  on  this 
point.  (Alison,  II.  p.  5S«9.)  But  an  objection  of  its  in- 
competency would  create  in  the  eyes  of  the  jury  a  pre- 
sumption, which  might  be  prejudicial  to  the  case  for  the 
prosecution.  The  proceeding  is  therefore  not  objected 
to,  if  the  Court  thinks  proper  to  sanction  it. 

Lord  Gillies  found  that  the  evidence  proposed  to  be 
led,  was  incompetent. 

The  Jury  found  the  pannel  guilty  of  the  Assault  as 
libelled,  but,  in  respect  of  his  good  character,  recommend- 
ed him  to  the  leniency  of  the  Court. 

In  respect  of  which  verdict  of  Assize,  he  was  sentenced 
to  be  imprisoned  in  the  Tolbooth  of  Peebles,  for  the 
period  of  three  calendar  months. 


WEST  CIRCUIT. 

AuUimn  1836. 


STIRLING. 
183^/  Judge — The  Lord  Justice-Clekk. 

His  Majesty's  Advocate — Shaw  Stewart, 


AGAINST 

David  Walker— i^orit. 


Breach  op  Trust. — Indictment — Locus  Delicti. — 1.  Objection 
to  the  relevancy  of  an  Indictment  for  breach  of  trust,  repelled. 

2.  The  appropriation  by  the  Treasurer  of  a  Friendly  Society,  of  the  con- 
tents of  a  box  entrusted  locked  to  his  custody,  is  breach  of  trust. 
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3.  An  act  of  breach  of  trust  and  embezzlement,  committed  by  the  re-  No.  66. 
moval  of  a  box  from  its  proper  place  of  custody,  and  subsequent  ^^'L 
appropriation  of  its  contents,  by  breaking  it  open,  is  properly  libel-  Stirling, 
led  as  committed  at  the  place  whence  it  was  removed — although  it  ^fJ^g^ 
may  have  been  broken  open  elsewhere.  _«_ 


Breach  of 

David  Walker  was  charged  with  Breach  of  Trust  and  Trust. 
Embezzlement,  in  so  far  as,  the  said  David  Walker 
having  been  appointed  treasurer  to  the  Grahamston 
Friendly  Society,  and  having,  as  treasurer  aforesaid,  been 
entrusted  with  the  custody  and  possession  of  a  box,  the 
property  of  the  said  society,  in  which  box  were  kept  the 
money  belonging  to  said  society,  or  part  thereof,  and  the 
books  and  papers  of  the  said  society  or  part  thereof,  did, 
on  the  4th  of  August  1836,  within  the  house  situated  in 
Bainsford,  in  the  parish  of  Falkirk  and  shire  of  Stirling, 
occupied  by  William  Walker,  stock-taker  or  warehouse- 
man in  the  employment  of  the  Carrou  Company,  or  at 
some  other  place  to  the  prosecutor  unknown,  wickedly 
and  feloniously,  and  in  breach  of  the  trust  reposed  in  him 
by  the  said  society,  carry  away  the  said  box,  then  con- 
taining L.18  Sterling  or  thereby,  the  property  of  the  said 
society,  ^nd  did  embezzle  and  appropriate  the  said  box 
and  money,  or  part  thereof,  to  his  own  uses  and  pur- 
poses. 

Horn,  for  the  pannel,  objected  to  the  relevancy  of  the 
Indictment,  in  so  far  as  the  money  and  other  contents  of 
the  box  were  concerned.  From  the  very  nature  of  the 
crime  of  breach  of  trust  and  embezzlement,  it  is  essen- 
tial that  the  Indictment  state  that  the  articles  embezzled 
were  committed  to  the  pannel's  custody  and  possession. 
But  the  Indictment  states  merely  that  he  was  intrusted 
with  the  custody  of  the  box^  and  mentions  narrative,  that 
in  the  said  box  were  kept  the  money,  books,  and  papers 
of  the  society. 

The  objection  was  repelled,  and  the  pannel  pleaded  not 
guilty. 

It  appeared  from  the  evidence,  that  the  box  was  kept 
in  the  custody  of  the  pannel,  as  treasurer  of   the  society. 
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No.  66.   but  that  he  had  no  key  to  it.      Two  key-keepeiK  were 

David  .,11  .  ,  ,  ,        / 

Walker,  appointed  by  the  society,  by  whom  the  box  was  opened 

sJptHl'  &t  their  monthly  meetings,  and  afterwards  returned  locked 

***^     into  the  pannel's  custody.     It  was  also  proved,  that  the 


Breach  of  ^^^  ^^9  kept  in  the  house  in  Bainsford  libelled,  and  was 
Trust,  enrried  off  from  thence  by  the  pannel.  He  stated  in  his 
declaration,  that  he  did  not  break  it  open  till  he  arrived 
at  Glasgow ;  and  this  was  coiToborated  by  the  account 
which  he  originally  gave  to  two  of  the  witnesses  who 
went  in  pursuit  of  him,  and  overtook  him  there. 

Shaw  Stewart,  for  the  prosecution,  argued, — ^that  by 
the  Friendly  Society  Act,  10th  Geo.  IV.  c.  56,  §  21,  the 
contents  of  the  box  were  legally  in  the  pannel's  possession, 
though  not  actually  accessible  to  him. 

Horn,  for  the  pannel,  answered, — 1.  The  crime  proved 
is  Theft,  not  Breach  of  Trust ;  in  as  much  as  the  money 
was  delivered  to  the  "pannel  clausa^  to  be  re-delivered  as  a 
specific  corpus^  and  not  to  be  accounted  for  as  funds  of 
which  he  had  the  administration :  2.  The  true  locus 
delicti  was  not  Bainsford,  as  libelled,  but  Glasgow — that 
being  the  place  where  the  box  was  broken  open,  and 
where,  therefore,  the  last  and  the  main  act  completing  the 
crime  was  done,  (Hume,  Vol.  II,  p.  224.) 

The  Lord  Justice-Ci.erk  charged  the  Jury. — The 
facts  detailed  in  evidence  undoubtedly  amount  to  Breach 
of  Trust,  the  crime  libelled,  and  not  to  the  totally  different 
crime  of  Theft.  As  to  the  objection  taken  to  the  locus  as 
specified  in  the  Indictment,  it  is  not  sufficiently  proved  that 
the  box  was  broken  open  at  Glasgow  ;  but,  even  if  it  were, 
the  felonious  appropriation  took  place,  when  the  pannel 
removed  it  from  his  own  house,  in  order  to  carry  it  to 
Glasgow,  for  the  purpose  of  there  opening  it. 

The  Jury  unanimously  found  the  pannel  guilty  as  li- 
belled. 

In  respect  of  which  verdict  of  Assize,  he  was  sentenced 
to  be  imprisoned  in  the  gaol  of  Stirling,  for  the  period  of 
six  calendar  months. 
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His  Majesty's  Advocate — Shaw  Stewart. 


AGAINST 

Margaret  or  Marorbt  Ross. — Logan. 

Perjury. — In  a  trial  for  Perjury,  judiciol  declarations  emitted  by  the 
pannei  when  in  custody  on  the  charge,  in  reference  to  which  she 
was  afterwards  examined  as  a  witness,  are  competent  articles  of 
evidence. 

Margaret  or  Margret  Ross,  was  charged  with  Per-  No.  66. 

Marnret 
Stirling, 

In  so  FAR  AS,  the  said  .Margaret  or  Margret  Ross  having  been  ad-     S«P^-  ^ 
duced  and  sworn  as  a  witness  in  the  Circuit  Court  of  Justiciary,  held ' 


at  Stirling  on  the  18th  April  1836,  at  which  Lord  Mackenzie,  one  of  peHurv. 
the  Lords  Commissioners  of  Justiciary  was  present,  in   the  trial  of 
James  Ross,  indicted  and  accused  at  the  instance  of  his  Majesty's  Advo- 
cate for  his  Majesty *s  interest,  of  the  crime  of  theft,  aggravated  by  being 
committed  by  means  of  housebreaking,  8id,  time  above  libelled,  within 
the  said  Circuit  Court  of  Justiciary,  in  presence  of  the  said  Lord  Mac- 
kenzie and  of  the  Jury  set  and  sworn  for  the  trial  of  the  said  James 
Ross,  in  the  course  of  her  examination  as  a  witness,  after  having  been 
solemnly  sworn  to  speak  the  truth,  and  repeatedly  admonished  of  the 
obligation  of  that  oath,  wickedly,  knowingly,  wilfully,  and  falsely  swear 
and  depone  to  circumstances  contrary  to  the  truth,  in  the  following 
words,  which  were  forthwith  taken  down  and  minuted  in  the  record  of 
Court,  and  subscribed  by  the  said  Lord  Mackenzie  : — "  Depones,  That 
*'  she  is  no  relation  to  the  pannei,  nor  connection  of  his  by  marriage 
**  or  otherwise.     Depones,  that  she  was  in  the  service  of  Mrs.  Stirling 
'*  in  George  Street  of  Glasgow  in  February  lust :  That  she  knows 
**  the  pannei.     Being  specially  interrogated,  depones,  that  the  pannei 
"  did  not  come  to  her  mistress's  house,  on  any  day  in  February  last, 
*<  nor  did  she  on  any  day  in  February  or  March  last  receive  a  bundle 
^*  from  the  pannei.    Depones,  that  she  did  not  receive  any  silver  plate, 
or  any  thing  else  from  the  pannei  in  February  or  March  last.    All 
which  she  declares  to  be  truth."  (Signed)  '<*  Margret  Ross."     <<  J. 
H.  Mackenzie."     Whereas  the  truth  is,  and  it  will  be  proved,  that  the 
facts  so  sworn  to  by  the  said  Margaret  or  Margret  Ross  are  false,  and 
ivere  known  by  her  at  the  time  to  be  false,  in  as  much  as  it  will  be 
proved  that  the  said  James  Ross  did,  on  one  or  more  of  the  days  in 
February  last,  come  to  the  house  situated  in  George  Street  of  Glasgow, 


« 

41 
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No.  eo.    then    occupied    by    Cbristina  M'Tavish    or    Stiriing,    her  mbtress, 

^R**"'  »he    being  then  in   the  service  of  the  said   Christina  M'Tavish  or 

Stirliog,  Stirling,    and   that  she  did,    in  the  month   of  February   or    March 

^Pf'^  last,  receive  a  bundle  from  the  said  James  Ross,  and  that  she  did, 
in  the  month  of  February   or   March  last,  receive  silver  plate  from 


Perjury,  the  said  James  Ross. 

Among  the  productions  libelled  on,  were  a  paper  bearing 
to  be  titled  on  the  back,  '^  1st  declaration  of  Margaret 
"  Ross,  29th  February  1836  ;"  and  a  paper  bearing  to  be 
titled  on  the  back,  "  2d  declaration  of  Margaret  Ross, 
12th  March  1836." 

These  were  judicial  declarations,  which  the  pannel  had 
emitted,  while  in  custody  on  a  charge  of  resetting  the  ar- 
ticles stolen  by  James  Ross.  A  witness  having  been 
called  to  prove  them — 

Logan,  for  the  pannel,  objected  to  their  production. 
As  a  prisoner,  in  emitting  a  declaration,  is  under  the 
strongest  possible  temptation  to  make  a  false  statement, 
if  by  so  doing  he  can  exculpate  himself,  such  a  decla- 
ration cannot  properly  be  taken  as  a  standard,  whereby 
the  supposed  perjury  can  be  tested. 

Shaw  Stewart,  for  the  prosecution,  answered — It  is 
laid  down,  both  by  Burnett  (p.  565)  and  Alison  (Vol.  I. 
p.  481),  that  declarations  emitted  by  the  pannel,  though 
not  per  se  sufficient  upon  which  to  convict  of  perjiuy, 
may  form  important  articles  of  proof.  These  authors 
must  refer  to  declarations  such  as  these  ;  for  the  declara- 
tions emitted  by  a  witness  in  precognition  cannot  be  used 
against  him,  as  he  is  entitled  to  have  such  destroyed  be- 
fore giving  his  evidence. 

The  Lord  Justice-Clerk  found,  that  the  declara- 
tions were  admissible,  and  to  be  weighed  along  with  the 
other  evidence. 

The  Jury  unanimously  found  the  pannel  guilty. 

In  respect  of  which  verdict  of  Assize,  she  was  sen- 
tenced to  be  transported  beyond  seas,  for  the  period  of 
seven  years. 
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GLASGOW. 


Judges, — The  Lord  Justicb-Clebk  and  Lord  Meadowbank.      Sept.  12 

1836. 

His  Majesty's  Advocate — Shaw  Stewart, 


AGAINST 

William  Mackenzie — Hall  Maxwell. 

Previous  Conviction Process. — Extracts  of  convictions  for  theft 

ought  to  specify  the  nature  of  the  articles  stolen. 

William  Mackenzie  was  charged  with  Theft,  afi^^ra-   No,  e?. 
vated  by  having  been  committed  by  means  of  Housebreak-  Mackenzie. 


ing,  and  by  a  person  who  had  been  previously  convicted : — 

of  theft.  '''^''  *" 

He  pleaded  not  guilty,  and  proof  was  led. 

The  articles  stolen  were  thirteen  fowls ;  and  in  sup- 
port of  the  aggravation  of  previous  conviction,  extracts 
were  produced  of  two  convictions  before  the  Magistrates 
of  Greenodc,  and  one  before  the  Sheriff  at  Dumbarton. 
The  extracts  simply  bore  that  he  had  been  accused  of 
theft,  as  more  fully  specified  in  the  records  of  Court. 

On  these  extracts  being  produced,  The  Lord  Justice- 
Clerk  stated,  that  extracts  of  convictions  of  theft  ought 
not  merely  to  bear  that  the  pannel  was  found  guilty  of 
that  crime,  but  should  contain  a  reference  to  the  minor 
proposition  of  the  libel,  showing  what  was  the  nature  of 
the  articles  stolen. 

The  Advocate-Depute  referred  to  the  extracts  of 
the  High  Court  of  Justiciary  itself,  which  were  in  the 
same  form  as  these  produced. 

The  Court  observed  that  the  omission  in  the  present 
instance  could  not  form  an  objection  to  the  extracts,  but 
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No.  67.  recommended  that  in  future  such  extracts  should  specify 
Mackenzie,  either  in  the  body  or  on  the  margin,  the  precise  nature  of 
°^-'  the  theft.' 

1836.         Tiie  proof  having  been  concluded,  the  Jury,  by  a  plu- 
Theft,  &c  rality  of  voices,  found  the  pannel  guilty  as  libelled,  with 
the  exception  of  the  aggravation  of  housebreaking,  which 
was  passed  from. 

In  respect  of  which  verdict  of  Assize,  he  was  sentenced 
to  be  imprisoned  in  the  bridewell  of  Glasgow,  for  the 
period  of  twelve  calendar  months  ; — the  Court  observing, 
that  so  slight  a  punishment  was  inflicted,  because,  from 
the  defective  nature  of  the  extracts,  they  were  bound  to 
hold  that  the  former  thefts  were  of  the  most  trivial 
descri  ption. 


<t/<*'"^^ 


gppi^  15  His  Majesty's  Advocate — Shaw  Stewart.  Ca   :    /*  '  "f 

1836.  \»j^fa^j^ 

AGAINST 

John  Henderson  and  William  Craig — Horn. 

Aggravation  of  Opening  Lockfast  Places. — This  aggravation  is 
incurred  by  entering  by  opening  a  window  of  the  cabin  of  a  vessel, 
the  door  of  which  is  locked. 

No.  68.   John  Hendekson  and  William  Craig  were  charged 
de^iflnd"  ^^^^^   Theft,  aggravated  by   having  been  committed  by 
William  means  of  opening  lockfast  places,  &c. 

Craig, 

^^^^'   In  so  FAR  AS  on  the  3d  or  4th  of  June  1836,  they  did,  wickedly  and 
Thef  t  &c.  feloniously,  break  into  and  enter  the  lockfast  cabin  of  the  steam-boat 

^  On  a  subsequent  day  (September  14th)  Lord  Mbadowbank  stated, 
with  the  concurrence  of  the  Lord  Jdsticb-Clerk,  in  reference  to  the 
same  subject,  that  the  practice  of  stating  merely  the  nature  of  the  offence 
in  extracts  of  convictions,  without  specifying  the  particulars,  had  been 
reprehended  on  a  former  occasion ;  and  his  impression  was,  that  the  ex. 
tracts  produced  in  the  High  Court  since  that  time,  had  been  framed  in 
compliance  with  the  recommendation  then  given. 
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called  the  Largs,  then  lying  in  the  river  Clyde,  at  or  near  the  Broomie-    No.  68. 
law  of  Glasgow,  &c.  by  forcing  open  one  of  the  windows  of  said  lockfast  ^**^°  ^®"L* 
cabin,  or  in  some  other  way  to  the  prosecutor  unknown,  and  having    William 
thus  obtained  entrance  into  said  lockfast  cabin,  did  wickedly  and  feloni-  ^9^**^^' 
ously  steal  and  thefluously  take  away  a  mahogany  table,  three  or  thereby  Sept  is' 
dressing- glasses  or  mirrors,  &c.  ^^^* 


Horn,  for  the  pannels,  objected  to  the  relevancy  of  the 
Indictment,  in  so  far  as  the  aggravation  of  opening  lock- 
fast places  was  concerned,  (1.)  that  the  cabin  of  a  steam- 
boat is  not  a  lockfast  place  in  the  meaning  of  the  vox 
9ignata ;  (2.)  that  the  entry  is  charged  as  having  been 
effected  by  a  window,  which  is  not  stated  to  have  been 
locked. 

Shaw  Stewart,  for  the  prosecution,  answered,  (1.) 
The  cabin  was  a  lockfast  place,  if  the  door  was  locked, 
and  has  been  repeatedly  held  to  be  so ;  (2.)  the  security  of  the 
place  was  overcome,  even  if  it  was  entered  by  merely  open- 
ing the  window,  as  would  be  the  case  in  a  charge  of  house- 
breaking. If  the  argument  maintained  for  the  pannels  be 
correct,  it  would  not  be  opening  lockfast  places  to  break 
the  bottom  of  a  chest,  because  the  locked  lid  was  not 
broken  open. 

The  Court  repelled  the  objection. 

In  consequence  of  the  absence  of  a  witness,  the  diet 
was,  on  the  motion  of  the  Advocate-Depute,  deserted  pro 
loco  et  tempore^  and  the  pannels  committed  on  a  new 
warrant. 


His  Majesty's  Advocate — Shaw  Stetoart 

AOAIN8T 

William  Smith, ,  and  Cautioner. — J.  Anderson* 

Breach  op  Trust  and  Embezzlement. — Fuoitation. — Forfei- 
ture OF  Bailbond. — 1.  The  ftaiidulent  use  by  one  partner  of  a 
company  of  the  subscription  of  the  firm,  charged  as  Breach  of  Trust 
and  Embezzlement. 
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2*  An  objection  by  a  cautioner  to  the  citation  of  the  party,  not  allovr- 
ed  to  be  pleaded  in  bar  of  a  sentence  of  fugitation,  but  reserved  for 
consideration  as  regarding  the  motion  for  forfeiture  of  the  bail-bond* 

No.  69.   George  Smith  was  charged  on  crirninal  letters  with 
sSihf    Breach  of  Trust  and  Embezzlement : 

Glasgow, 

1836      ^^  ^^  ^^^  ^^'  having,  on  or  about  the  1st  of  June  1831,  been  assumed 

and  admitted  as  a  partner  by  John  Stewart,  clothier  in  Glasgow,  and 

Breach  of  having  thereafter  carried  on  business  in  Argyle  Street  of  Glasgow,  with 
Trust,  gj^jjj  John  Stewart  as  a  Company,  under  the  firm  of  Stewart  and  Smith, 
clothiers ;  and  being  authorised  and  entrusted  by  the  said  John  Stewart 
to  subscribe  the  signature  of  the  said  company  in  all  matters  for  behoof 
of  and  relating  to  the  business  and  concerns  of  the  said  company,  but  in 
no  other  matter  whatever,  he  did,  at  various  times  thereat\er,  wiokedlyi 
fraudulently,  and  feloniously,  without  the  knowledge,  consent,  or  authority 
of  the  said  John  Stewart,  and  in  breach  of  the  trust  reposed  in  him  by 
the  said  John  Stewart,  adhibit  the  subscription  of  the  said  company  as 
indorsers  on  various  promissory  notes,  bearing  to  be  granted  by  per- 
sons who  had  no  transactions  whatever  with  the  said  company,  and 
who  were  known  by  the  said  George  Smith  to  be  altogether  unable  to 
pay  or  retire  the  same,  and  which  promissory  notes  had  no  reference 
to  or  connection  with  the  business  or  concerns  of  the  said  company, 
and  were  not  granted  for  behoof  thereof;  and  he  did,  on  the  faith  and 
credit  of  the  subscription  of  said  company  as  indorsers  so  adhibited  by 
him,  wickedly  and  feloniously,  and  in  breach  of  trust  as  aforesaid,  dis- 
count and  obtain  payment  of  the  contents  of  said  promissory  notes, 
and  did  not  in  any  way  apply,  for  behoof  of  said  company,  the  money 
so  obtained  by  him,  and  did  not  enter  or  cause  to  be  entered  the  same 
in  the  books  of  said  company  of  which  he  had  charge,  but  did  em- 
bezzle the  same,  and  appropriate  it  to  his  own  uses  and  purposes,  in 
breach  of  the  trust  reposed  in  him  by  the  said  John  Stewart,  the  same 
being  the  property  of  the  said  company,  and  of  the  said  John  Stewart 
as  an  individual  partner  thereof. 

The  diet  having  been  called  against  the  said  George 
Smith,  and  he  having  failed  to  appear,  The  Advocate- 
Depute  moved  for  sentence  of  fugitation  and  forfeiture 
of  the  bail-bond. 

Anderson,  for  the  cautioner,  stated,  that  he  had  an 
objection  to  plead  against  the  citation  of  the  party. 

TheCourtheld,  that  as  there  was  noappearance  forSmitb, 
the  objection  could  not  be  pleaded  in  bar  of  the  sentence 
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of  fugitation,  which  was  accordingly  passed ;    but   the    ^^-  ^* 
motion  of  the  Advocate-Depute  for  forfeiture  of  the  bail-    Smith, 

Olftsifow 

bond   granted  for  the  appearance   of  the   said    George   sept.  15' 
Smith,  and  all  objections  thereagainst,  were  reserved  for ' 


further  consideration/  b  reach  of 

Tnmt. 


His  Majesty's  Advocate — Shaw  Stewart* 

AGAINST 

James  Law — Russell, — Patiison. 

Forgery — Statute  2d  and  3d  William  IV.  c.  123. — Objection  of 
insufficient  description  of  the  forged  writing  repelled  in  terms  of 
this  statute. 

James  Law  was  charged  with  Forgery,  as  also  the  wick-   i^o.  70* 
edly  and  feloniously  using  and  uttering  as  genuine  any     ^^ 
forged  receipt,  or  other  acknowledgment,  for  the   pay-  ^^^i^' 
ment  of  money,  knowing  the  same  to  be  forged  :  i^ae. 

In  so  PAR  as,  at  some  time  in  the  month  of  February  or  March  1836,  ^^^^^''T' 
pr  of  January  immediately  preceding,  or  of  April  immediately  follow- 
ing, the  particular  time  being  to  the  prosecutor  unknown,  or  at  some 
other  time  to  the  prosecutor  unknown,  at  Lochwinnoch,  in  the  parish 
of  Lochwinnoch,  and  shire  of  Renfrew,  the  particular  place  being  to 
the  prosecutor  unknown,  or  at  some  other  place  in  the  shire  of  Renfrew 
to  the  prosecutor  unknown,  the  said  James  Law  did  wickedly  and  felo- 
niously forge  and  adhibit,  or  cause  or  procure  to  be  forged  and  adhi* 
bited,  the  subscription  of  the  now  deceased  Thomas  Dunn,  lately  wri- 
ter in  Lochwinnoch,  in  the  parish  of  Lochwinnoch,  and  shire  of  Ren- 
frew, in  and  upon  a  stamped  receipt  for  L.  60,  bearing  to  be  dated 
"  Lochwinnoch,  1  Feby.  1636."  Likeas,  Robert  Love,  now  or  lately 
writer  in  Lochwinnoch  aforesaid,  being  duly  authorised  to  demand  and 
receive  from  the  said  James  Law,  the  rent,  or  balance  of  rent,  due  by 
him  as  tenant  of  the  farm  of  Blackbarn,  in  the  parish  of  Kilbirney  and 
shire  of  Ayr,  then  occupied  by  him,  for  behoof  of  Miss  Agnes  Coch- 
rane of  Lady  land,  the  proprietrix  of  said  farm,  and  having,  on  or  about 
the  28d  day  of  March  1836,  addressed  and  sent  to  him  a  letter,  requir* 

-        ,-m    ■  ■!■■     I  --      - - 

'  No  further  proceedings  took  place  in  the  case. 
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No.  70.    ing  immediate  payment  of  the  sum  of  L.  74,  or  thereby,  beiog  the  ba« 

James     |anee  then  unpaid  of  said  rent  due  as  at  the  term  oT  Martinmas  then 

Glasgow,  preceding,  the  said  James  Law  did,  on  the  28th  of  March  1836,  or  on 

*l83r**  one  or  other  of  the  days  of  that  month,  or  of  February  immediately 

preceding,  or  of  April  immediately  following,  within  the  office  at  Loch- 


Forgery,  ^innoch  aforesaid,  then  occupied  by  the  said  Robert  Love,  wickedly 
and  feloniously  use  and  utter  as  genuine,  the  foresaid  forged  receipt, 
knowing  the  same  to  be  forged,  by  exhibiting,  tendering  and  delivering 
into  the  hands  of  the  said  Robert  Love,  the  same,  as  evidence  that  be 
was  not  then  due  and  owing  the  said  sum  of  L.  74,  or  thereby,  as  ba- 
lance of  rent,  and  that  he  had  paid  to  the  said  Thomas  Dunn,  then  de- 
ceased, the  said  sum  of  L.  60,  for  which  the  said  Robert  Love  had  not 
given  him  credit  in  calculating  the  balance  of  rent  then  due  by  him. 

Russell,  for  the  pannel,  objected  to  the  relevancy  of 
the  indictrnent,  that  the  forged  document  was  not  fully 
described. 

Shaw  Stewart,  for  the  prosecution,  answered, — ^the 
description  given  would  have  been  sufficient  in  a  case  of 
theft,  which  is  all  that  is  necessary  under  the  2d  and  3d 
William  IV.  c.  123,  §  3. 

The  objection  was  repelled,  and  a  proof  led. 

The  Jury  found  the  libel  not  proven. 

In  respect  of  which  verdict  of  Assize,  the  pannel  was 
assoilzied  simpliciter,  and  dismissed  from  the  bar. 


His  Majesty's  Advocate — Shaw  Stewart. 

AOAINST 

Malcom  M*Kinlay  and  David  McDonald. — H.  G.  SelL 

Indictment. — ForgerYv — 1.  It  is  no  objection  to  an  Indictment  for 
the  Forgery  of  an  execution  of  service  by  a  SheriflF-Officer,  that  the 
pannel  is  charged  with  having  adhibited  his  own  subscription  as  a 
witness  to  the  forged  signature  of  the  ofRcer,  instead  of  to  the  fact  of 
intimation. 

2.  The  procuring  a  party  to  personate  another  and  forge  his  name,  is 

Forgery. 
No.  71. 

M'Kinia^  Malcolm  M^Kinlay  and  David  M'Donald,  were 
ATDonaM^  cliai*gccl  with  Forgery,  as  also  the  wickedly  and  felonious- 
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ly  using  and  uttering  as  genuine,  any  Forged  Obligatory  No*  71.^ 
Writing,  or  any  Forged  Execution  by  a  Sheriff  OflBcer  or  M'kfni^ 
other  officer  of  the  law,  knowing  the  same  to  be  forged  ;  M^j^^nM 
as  also  Falsehood,  Fraud,  and  Wilful  Imposition,  as  also  gj^j* 
Embezzlement  and  Breach  of  Trust-  X836. 

In  so  far  as,  on  or  about  the  20th  of  May  1836,  within  the  office  si-  ^^'7> 
tuated  in  Miller  Street  of  Glasgow,  occupied  by  David  Dreghorn,  ac- 
countant, the  said  Malcolm  M^Kinlay  did  wicl^edly  and  feloniously  im- 
pose upon,  and  falsely  and  fraudulently  represent  to  the  said  David 
Dreghorn,  who  was  then  agent  for,  and  acting  for  behoof  of  Allan 
Preghom,  portioner,  residing  at  MeiUe  Govan,  in  the  parish  of  Govau 
and  shire  of  Lanark,  that  he  was  then  a  sheriff-officer,  although  he  well 
knew  that  he  was  not  ttien  a  sheriff-officer,  but  had  been  previously  sus- 
pended from  that  office,  and  did,  by  means  of  this  lalse  representation* 
induce  tlie  said  David  Dreghorn  to  put  into  his  hands,  and  intrust  to 
•him  for  execution,  a  warrant,  granted  on  the  20th  May  1836,  hy  Wal- 
ter Mpir  Esquire,  Sheri^-substitut^  of  the  shire  of  Lanark,  upon  the  pe- 
tition of  the  said  Allan  Dreghorn,  for  inventorying,  sequestrating,  and 
Removing  the  furniture  and  effects  contained  in  the  house  ^nd  garden^ 
situated  in  Water-row,  Govan,  aforesaid,  then  possessed  .by  John 
M'Ponald,  as  tenant  thereof,  of  which  house  and  garden  the  said  Allan 
Dreghorn  was  proprietor  or  landlord ;  and  having  thus  obtained  said 
.warrant,  he  did,  in  manner  hereinafter  libelled,  sequestrate,  or  pre- 
tend to  sequestrate^  the  said  furniture  and  effects,  and  obtain  a  warrant 
to  sell  the  same,  and  did  cause  the  same  to  be  sold,  and  having  ob^ 
tained  possession  of  the  proceeds  of  said  sale,  amounting  to  L.4,  or 
thereby,  did  not  lodge  the  same  in  the  hands  of  the  sheriff-clerk,  in 
terms  of  said  warrant  of  sale,  and  did  not  account  for  or  pay  the 
isame,  or  any  part  thereof,  to  the  said  Allan  Dreghorn,  or  to  the  said 
David  Dreghorn,  or  to  the  said  John  McDonald,  but  did  wickedly 
and  feloniously,  and  in  breach  of  the  trust  reposed  in  him  by  the  said 

* « 

David  Dreghorn,  embezzle  and  appropriate  the  same  to  his  own  uses 
and  purposes,  and  did  thus  defraud  the  said  Allan  Dreghorn,  or  the  said 
David  Dreghorn,  or  the  said  John  McDonald,  of  the  same,  being  the 
property  of  one  or  other  of  them :  (2.)  Farther,  time  above  libelled,  an4 

at  the  house  aforesaid,  in  Govan,  of  which  the  said  John  McDonald  was 

•  » 

tenant,  or  at  some  other  time  and  place  to  the  prosecutor  unknown,  thf 
said  Malcolm  M*Kinlay  and  David  M'Donald  did,  both  and  each,  or 
one  or  other  of  them,  wickedly  and  feloniously  write,  or  cause  or  pro7 
cure  to  be  written  on  said  petition  and  warrant,  an  execution  of  servic(^ 
or  intinaation,  bearing  that  the  same  had  been  duly  intimated  by  John 

■  >  ■■■■■■  ,  ._  .-  — _  — 

^  M'Kinlay  was  charged  with  the  whole  crimes  libelled^  McDonald 
with  the  two  first  only. ' 

X 
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No.  71.    Otahame,  sheriff-officer  in  Glaigow,  to  the  said  John  McDonald,  by 

M*ir'^u   ^^^"S  ^^  ^^  dweUing-house  in  Govan  aforesaid,  a  copy  of  the  same. 

Mid  Dftvidand  did,  then  and  there,  both  and  each,  or  one  or  other  of  themr  wicked- 

%iE^!^^'  ly  and  feloniously  forge  and  adhibit  to  the  said  execution  of  service  or 

Sept.  15'  intimation,  the  subscription  of  John  Grahame,  sheriff-ofl&cer,  residing  in 

1636.     New*street,  Calton,  in  or  near  Glasgow ;  and  did  also,  then  and  there, 

both  and  each,  or  one  or  other  of  them,  wickedly  and  feloniously  forge 

£^^*  and  adhibit  to  the  said  execution,  the  name  of  Donald  M^Coll,  taTcm- 
keeper  in  Jamaica-street  of  Glasgow,  as  an  instrumentary  witness  there- 
to :  And  the  said  David  M'Donald  did  then  and  there  adhibit  his  own 
subscription  thereto,  as  a  witness  to  the  said  forged  and  pretended  sig- 
nature of  the  said  John  Grahame :  Likeas,  the  said  Malcolm  M*Kinlay 
and  David  McDonald  did,  both  and  each,  or  one  or  other  of  them, 
wickedly  and  feloniously  use  and  utter  as  genuine,  the  said  forged  exe- 
cution of  service  or  intimation,  knowing  the  same  to  be  foiled,  by  de- 
livering the  same,  or  causing  the  same  to  be  delivered  by  Joseph  Coo- 
per, writer,  then  and  now  or  lately  residing  in  Ingram-street  of  Glas- 
gow, or  some  other  person  to  the  prosechtor  tinknown,  on  the  25th  of 
May  1836,  within  the  sheriff-clerk's  office  in  Glasgow,  to  John  Sim, 
clerk  in  the  sheriff-clerk's  office  in  Glasgow,  in  order  that  the  said  John 
Sim  might  grant  a  certificate  that  no  answer  to  said  petidon  had  been 
given  in ;  and  in  order  that  they  might  thereaAer  obtain  a  warrant  to 
sell  said  effects,  which  certificate  they  obtained  accordingly ;  and  by 
then  presenting,  or  causing  to  be  presented  by  the  said  Joseph 
Conper,  or  by  some  other  person  to  the  prosecutor  unknown,  the 
same  to  the  said  Walter  Moir  Esquire,  within  his  house  in  Great 
Clyde  Street  of  Glasgow,  in  order  to  obtain  from  him  a  warrant 
to  sell  the  said  effects,  which  warrant  they  obtained  accordingly: 
(d.)  Farther,  time  first  above  libelled,  or  at  some  other  time  to  the  pro- 
secutor unknown,  and  within  the  house  aforesaid,  situated  at  Govan, 
possessed  by  the  said  John  McDonald,  as  tenant,  or  elsewhere  in  the 
shire  of  Lanark  to  the  prosecutor  unknown,  the  said  Malcom  M*Kinlay 
and  David  M'Donald  did,  both  and  each  or  one  or  other  of  them, 
wickedly  and  feloniously  write,  or  procure  to  be  writt^n^r  filled  up, 
on  a  printed  schedule  or  form,  an|  execution  of  sequestration,  bearing 
to  be  dated  on  the  20th  day  of  May  1886,  and  to  be  executed  by  John 
Grahame,  sheriff-officer  in  Glasgow,  in  virtue  of  the  foresaid  warrant 
of  sequestration  :  And  did,  then  and  there,  both  and  each  or  one  or 
other  of  them,  wickedly  and  feloniously  forge  and  adhibit  to  the  said 
execution  of  sequestration  the  subscription  of  the  foresaid  John 
Grahame :  And  did  also,  then  and  there,  both  and  each  or  one  or  other 
of  them,  wickedly  and  feloniously  forge  and  adhibit  to  the  said  execu- 
tion of  sequestration,  the  name  of  the  said  Donald  MColl,  as  an  in- 
strumentary witness  thereto :  And  the  said  David  McDonald  did  then 
and  there  adhibit  to  the  same  his  own  subscription,  as  witness  to  the 


n 
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said  fbrged  and  pretended  signature   of  the  said  John  Grahame:  N«.  71- 
Likeas,  on  the  2d  of  June  1836,  within  the  house  situated  in  '^ro^^g^^^^i^Kld^y 
Street  of  Glasgow,  occupied  by  John  Nisb,  licensed  auctioneer,  or  at  and  Dsvid 
•onie  other  place  in  or  near  Glasgow  to  the  prosecutor  unknown,  the^^^^''*^' 
•aid  Malcom  M'Kinlajr  and  David  McDonald  did,  both  and  each  or  Sepu  15* 
one  or  other  of  them,  wickedly  and  feloniously  use  and  utter  as  genuiqe     ^^^^ 
the  fi>resaid  forged  execution  of  sequestration,  knowing  the  same  to  be  "^     „  "" 
Ibrged,  by  then  and  there  delivering  the  saone  to  the  said  John  Nish,      jj^"^' 
whom  they  had  employed  as  a  licensed  auctioneer,  to  carry  through 
th^  sale  of  aaid  effects,  in  terms  of  said  warnmt  of  sale,  and  in  order 
to  his  carrying  through  the  said  sale,  which  he  did  accordingly: 
(4.)  Farthar,  on  the  27th  of  May  18d6,  within  the  house  situated  in 
Jail  Square  of  Glasgow,  occupied  by  the  said  Malcom  M*Kinlay,  or  at 
some  other  time  and  place,  in  the  shire  of  Lanark,  to  the  prosecutor 
unknown,  the  said  Malcom  M'Kinlay  and  David  M*Dooald  did,  both 
and  each  or  one  or  other  of  them,  write,  or  cause  or  procure  to  be 
written,  an  execution  of  intimation  of  sale,  bearing,  chat  on  the  27th 
day  of  May  1836,  John  Grahame,  sheriff-officer  in  Glasgow,  by  virtue 
of  the  foresaid  warrant  of  sale,  intimated  to  the  said  John  McDonald 
that  the  sale  of  the  eiisets  sequestrated  on  SOtk  May  1896,  would  take 
place  by  public  roup»  at  the  foot  of  Saltmarket  Street,  on  the  2d  June 
thereafter,  and  did,  than  and  there,  both  and  eaah  or  one  or  other  of 
them,  wickedly  and  feloniously  forge  and  adhibit  to  the  said  execution 
of  intimation  of  sale,  the  subscription  of  the  foresaid  John  Grahame, 
and  the  said  David  M'Donald  did,  then  and  there,  adhibit  to  the  same 
his  owo^ubsoriptioa  as  witness  to  the  said  forged  and  pretended  signa- 
lare  of  the  said  John  Grahame :  Ltkeas,  on  the  2d  day  of  June  1838, 
within  the  house  situated  in  Trongate  Street  aforesaid,  then  and  now 
or  lately  occupied  by  the  said  John  Nish,  or  at  some  other  place  in  or 
near  Glasgow  to  the  prosecutor  unknown,  the  said  Malcom  M*Kinlay 
and  David  McDonald  did,  both  and  eaeh  or  one  or  other  of  them, 
wickedly  and  feloniously  use  and  utter  as  genuine  the  said  forged  ex- 
ecution of  iatimation  of  sale,  knowing  the  same  to  be  forged,  by  then 
and  there  delivering  the  same  to  the  said  John  Nish,  whom  they  had 
employed  as  a  licensed  auctioneer  to  carry  through  the  sale  of  said 
effects,  in  terms  of  said  warrant  of  sale,  and  in  order  to  his  carrying 
through  the  said  sale,  which  he  did  accordingly :  (5,)  Farther,  on  the 
31st  of  December  1835,  within  the  sheriff-clerk's  oflice  in  Glasgow,  the 
said  Malcom  M'Kinlay  and  David  M*Donald  did,  both  and  each  or  one 
or  other  of  them,  wickedly  and  feloniously  eause  and  procure  William 
Huttoa,  a  clerk,  now  or  lately  residing  in  Calton  Entry,  in  or  near 
Glasgow,  or  some  other  person  to  the  prosecutor  unknown,  to  personate 
Dugald  M^Coll,  then  and  now  or  lately  portioner  and  tailor  at  Muir^ 
bouses,  near  Glasgow,  and  to  forge  and  adhibit  to  a  bond  of  caution  the 
name  of  said  Dogald  M*Coll,  as  cautioner  and  surety  for  the  due  and 
proper  discharge  by  the  said  David  McDonald  of  the  office  and  dnties 
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"Soi  7\.   ofa  sheriff-officer :  Likeas,  time  and  place  last  above  libelled,  the  saiil 

•BTKinliiy  M^^coii^  M*Kinlay  and  David  McDonald  did,  both  and  each  or  one  dr 

and  David  other  of  them,  wickedly  and  feloniously  use  and  utter  as  genuine  the 

^E^^^  foresaid  forged  bond  of  caution,  knowing  the  same  to  be  forged,  by 

Sept.  15  then  and  there  delivering,  or  causing  the  same  to  be  delivered  by  the 

'  ^^^*     said  William  Hutton,  or  some  other  person  to  the  prosecutor  unknown, 

to  John  Campbell,  or  to  John  William  Gordoni  or  to  James  M^Kenzie, 

&c   'all  clerks  in  the  sheriff-  clerk's  office  in  Glasgow :  And  the  said  David 

McDonald  did,  on  the  8th  day  of  January  thereafter,  subscribe  the 

said  forged  bond  with  his  own  name;  and  did  again,  time  and  place 

*  last  above  libelled,  wickedly  and  feloniously  use  and  utter  as  genuine 
'the  foresaid  forged  bond  of  caution,  knowing  the  same  to  be  forged,  by 

*  then  and  there  delivering  the  same  to  the  said  John  Campbell  or  to  the 
'  said  John  William  Gordon,  or  to^  the  said  James  M*Kenzie. 

The  diet  having  been  called  against  M'Kinlay,  and  be 
hiaving  failed  to  appear,  sentence  of  fugitation  and  forfei- 
ture of  the  bail-bond  was  pronounced  against  him. 
'  Bell,  for.  the  pannel  M'Dooald — objected  to  the  reler 
yancy  of  the  indictment.  (1.)  The  pannel  is  charged  as 
having  adhibited  his  subscription  to  the  execution  of 
service,  as  a  witness  to  the  forged  signature  of  the  sheriff- 
officer,  instead  of  the  fact  of  intimation,  which  is  what 
a  witness  in  such  an  instrument  tndy  attests.  (3.)  The 
'fifth  charge  is  not  forgery,  but  falsehood,  fraud,  and  wilful 
imposition,  and  ought  to  have  been  so  set  forth. 

Shaw  Stewart,  for  the  prosecution,  answered,— f 
.(1.)  If  the  pannel  from  ignorance  supposed  that  it  was 
the  signature  of  the  officer,  and  not  the  fact  of  intimation^ 
which  ought  to  be  attested,  the  crime  is  not  affected  by 
that  circumstance.  (2.)  The  fifth  charge  is  not  fraud; 
because  no  one  was  actually  defrauded,  and  it  is  clearly 
forgery,  because  Button's  act  might  have  been  so  charged, 
and  his  instigator  or  employer  must  have  been  guilty  art 
and  part  of  the  same  crime. 

The  objections  on  these  grounds  were  repelled. 

The  pannel  pleaded  guilty  of  the  2nd,  3d,  and  4tb 
charges. 

In  respect  of  which  judicial  confession,  he  was  sentence(| 
to  be  imprisoned  in  the  bridewell  of  Glasgow,  for  the 
period  of  eighteen  calendar  months. 
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'* 


HIGH  COURT. 

Present,  Nov.  9 

1830. 

The  Lord  Justice-Clerk, 
Lords  Mackenzie,  Medwyn. 

His  Majesty's  Advocate — Sol.Gen.  Cuninghame — Handysiie. 

AOAINST 

JoHK  Campbell — J7.  f?.  Bell 

MVRDBRk — Indictment. — Culpable  Homicide. — I.  Olgection  tq 
the  relevancy  of  a  charge  of  Murder  repelled. 

2.  A  pannel  charged  with  Murder,  convicted  of  Culpable  Homicide- 
Sentence,  transportation  for  fourteen  years. 

John  Campbell  was  charged  with  Murder :  ^jo^' 

In  so  fab  ab,  on  the  18th  of  March  1836,  Duncan  M'Dougall,  la-  CampbelL 
lH>urer  or  ship-scraper,  then  of  lately  before  residing  at  or  near  West  «    , 
Quay  Head,  Greenock,  being  occupied  in  scraping  or  otherwise  work*- 
sng  at  the  side  of  the  ship  or  barque  Sarah  Aan  of  Newcastle,  then  ly- 
jng  at  the  Old  East  Harbour  of  Greenock,  opposite  or  nearly  oppo- 
site to  the  East  Breast,  and  being  for  that  purpose  upon  a  wooden  stage 
or  scaffold,  which  was  suspended  by  ropes  from  the  said  ship  or  barque, 
oirthe  outside  thereof,  the  said  John  Campbcill  did,  time  above  libelled, 
-on  board  said  ship  or  barque,  wilfully,  wickedly,  and  feloniouslyi  by 
tmeaqs  of .  palling  one  of  the  ropes  wherewith  said  stage  or  scaffold  was 
suspended,  or  in  some  other  way  to  the  Prosecutor  unknown,  cause  the 
said  Btage  or  scaffold  to  cant  or  upset,  whereby  the  said  Duncan  M*Dou-* 
gall  was  precipitated  and  thrown  down  by  him  upon  the  deck,  or  some 
'Other  part  of  the  steam-boat  Trusty  of  Grlasgow,  then  lying  alongnde 
tthe  said  ship  or  barque,  being  a  height  of  about  twelve  feet  or  thereby, 
.  by  which  his  skull  was  fractured,  and  he  was  otherwise  mortally  injured, 
in  consequence  whereof  he  died  on  or  about  the  19th  day  of  March 
1836 ;  and  was  thus  murdered  by  the  said  John  Campbell. 

'     H.  O.  Bell,  for  the  pannel, — objected  to  the  relevancy 

^  of  the  indictment,  that  the  species  Jacii  therein  narrated 

did  not  amount  to  a  charge  of  murder.     The  substantive 

part  of  the  charge  is,  the  "  wilfully,  wickedly,  and  felo- 

iiiously  causing  the  daid  stage  or  scaffold  to  cant  or  up* 


Murder. 
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^john'  "  ®®'''*  "^^  death  which  followed  might,  for  any  thing 
Cftropbdi,  in  the  libel,  have  been  accidental.  There  is  no  statement 
1836.  that  the  pannel  knew  M'Dougall  to  be  on  the  stage  at  the 
time,  or  intended  to  do  him  any  bodily  harm.  The 
••  wilfully,  wickedly,  and  feloniously"  cannot  ride  over 
that  part  of  the  subsfiimption  beginning  with  the  word 
•*  whereby .**  At  the  utmost,  the  charge  could  only  be 
construed  as  one  of  culpable  homicide. — (Case  of  Gaspar 
Reysano,  Hume,  Vol.  I.  p.  S86.) 

The  Solicitoh--6£N£Rai.,  for  the  prosecution,  an- 
swered'^If  the  whole  indictment  is  read  together,  there  can 
be  no  doubt  that  it  contains  a  relevant  charge  of  murder. 
The  Lord  Justice-Cleric.— -I  have  no  doubt  of 'the 
relevancy  of  the  indictment.  The  whole  charge  must  re- 
ceive fair  play,  by  being  read  from  beginning  to  end.  It 
states  that  the  deceased  was  precipitated  and  thrown  dowa 
by  the  pannel  on  the  deck,  and  the  **  whereby,"  immedi- 
atdy  preceding  this  statement,  couples  it  with  the  **  wil- 
*'  fully,  wickedly,  and  feloniously,''  whidi  must  thus  be 
held  to  ride  over  the  whole.  The  charge  might  have 
'been  stated  with  more  amplification,  and  additional  ag- 
gravations might  have  been  thrown  in;  but  I  do  not 
know  that  it  would  thus  have  been  more  inteUigible.  As 
to  the  case  of  Oaspar  Reysano,  I  have  great  doubts  whe- 
ther such  a  case  would  now  receive  the  same  favourable 
construction* 

Lord  MACKEN^iE.-^The  indictment  might  have  been 
more  full  and  explicit,  but  it  is  sufficiently  so  already. 
The  circumstances  of  the  case  are  detailed  in  such  a  way^ 
as  to  render  any  statement  of  a  murderous  intention  un- 
necessaryi  There  is  no  occasion  that  a  premeditated  in- 
tention to  murder  should  be  charged.  Momentary  reck- 
lessness is  enough.  •  Thus  throwing  a  man  out  of  a  win- 
dow is  a  relevant  charge  of  murder,  though  no  intentioa 
to  kill  is  stated. 

Lord  Medwyn. — I  entirely  concur.     The  whole  mi- 
nor proposition  is  one  sentence ;  and  it  is.  therefore^  un- 
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necessaiy  ei^er  that  tbe  libd  should  state,  that  the  pan-  ^^^ 
nel  saw  M'Dougall  on  the  stage,  or  that  it  should  charge  cunpbdi 
him  with  a  murderous  intention.  xcoe. 


The  objection  was  accordingly  repelled. 
The  pannel  pleaded  not  guilty. 


Murder. 


EviDBNCB  FOR  THE  PROSECUTION. 

John  Arbcstbong,  mate  of  the  ship  Sarah  Amu — The  pannet  was 
engaged  to  scrape  the  Tessel,  which  was  lying  at  Greenock  in  March 
last    He  had  wrought  one  day's  work,  and  was  turned  off  by  the  Cap- 
tain for  getting  drunk.    M'Dougall  was  then  engaged  to  do  the  work, 
and  came  on  board  for  that  purpose,  on  the  morning  of  the  day  libelled. 
I  saw  the  pannel  that  morning  on  board — ^M'Dongail  was  then  making 
preparations  to  begin  the  work.     The  stage,  on  which  he  was  to  work, 
was  a  plank  about  seventeen  feet  in  length,  and  eleven  inches  broad, 
having  two  cross  sticks  nuled,  one  near  each  end,  to  prevent  the  ropes 
from  slipping,  and  to  keep  the  plank  from  the  side  of  tbe  vessel.    The 
ropes  which  sling  it  are  fixed  to  the  rail  of  tbe  vessel.    The  scaffold  so 
fixed  is  safe  and  steady,  but  it  can  easily  be  canted,  by  pulling  one  of 
the  inside  ropes,  and  then  the  stage  hangs  flat  against  the  side  of  the  ves- 
sel. The  pannel  was  standing  close  by  M«Douga]l»  while  the  preparations 
were  making  for  the  stage.     There  were  words  passing  between  them, 
but  I  could  not  make  them  out.   M*Dougall  at  that  time  complained  that 
the  pannel  was  molesting  him,  and  would  not  allow  the  cross-sticks  to 
be  nailed  on.    I  took  the  pannel  by  the  shoulders,  and  told  him  two  or 
three  times  to  go  on  shore,  as  another  man  was  employed  in  his  room. 
He  went  on  board  the  Pekoe,  which  was  lying  between  the  Sarah  Ann 
and  the  quay,  and  as  soon  as  my  back  was  turned,  he  came  back  again. 
As  soon  as  the  stage  was  slung  in  a  secure  way,  M*Dougall  began  his 
labour,  and  I  left  tliat  part  of  the  vessel.     When  about  fifteen  feet  dis- 
tant, I  saw  the  pannel  looking  over  the  vessel's  side  down  upon  M*Dou- 
galL    He  was  then  standing  close  to  the  foremost  rope.    I  was  suspi* 
cious  of  him,  from  the  position  in  which  he  was  standing,  and  went  im- 
mediately to  the  spot.    He  saw  me  coming,  and  instantly  crossed  the 
deck.    I  looked  down,  and  saw  M'Dougall  lying  on  the  deck  of  the 
Trusty  steam- boat,  bleeding  at  the  nostrils.     On  looking  round,  I,  saw 
the  pannel  seated  at  the  fore-hatch,  and  exclaimed,  *<  You  scoundrel, 
you've  done  it  at  last,'*  or  something  to  that  effect.  No  other  person  was 
near  the  ropes  but  the  pannel.    When  I  looked  and  saw  M*Dougal],  the 
stage  was  canted,  and  lying  against  the  side  of  the  vessel.   This  was  about 
ten  minutes  after  M'Dougall  began  to  work.     The  pannel  made  no  re- 
ply, when  1  addressed  him.     I  did  not  hear  him  give  any  alarm.     He 


SE12         REPORTS  OF  GASES  BEFORE^  THE  UIOU  COURT 

fi<f:'J2,   iBQSty  from  tbfe  pofiition  in  wUich  he  was,  have.seen  the  koiy  of  M*I>oii<»' 
Gtoipbeily  S^^  ^y^^g  below.    M'Dougall  was  perfectly  sober,  so  &r  as  I  could  see* 
Nov.  9    The  pannel  was  very  tipsy.    The  8tage  could  not  have  been  canted  in 
^  •      the  way  it  was,  without  having  been  done  purposely.     It  poiild  ijoi 
Murder.   ^^^^  ^^®"  canted  without  the  in^de  rope  being  pulled.     Men  generally 
'  statid  when  Mfaping  a  vessel,  but  I  did  not  see  M*Doiigall  ^raping. 
Both  hands  are  used  in  the  part  where  M'Dougall  was  at  work,  so  that 
a  slight  inclination  of  the  stage  would  throw  him  off.     I  think  a  pull 
with  one  hand  of   the  inside  rope  would  be  sufficient  to  cant  the 
stage.     M'Dougall  had  scraped  about  (bur  feet  of  the  vessel,  before  he 
fell ;  so  that  he  had  not  required  to  shift  the  stage.     If  M^Dougall  had 
fallen  off  the  stage  accidentally,  the  stage  would  not  have  canted.     I 
have  known  people  fall  overboard  from  a  stage  so  slung,  but  still  the 
stage  was  in  the  same  position.     I  gave  an  immediate  alarm,  and  pro- 
ceeded to  the  steam-boat,  on  the  deck  of  whiqh  I  found  M*I)ougaI], 
quite  insensible.     His  head  was  much  bruised  on  the  left  side. 

Cross-examined  by  U^hufor  the panneL — When  I  was  about  fifteen 
feet  from  the  pannel,  I  was  about  eight  feet  from  the  end  of  the  stage 
nearest  myself. 

By  the  Court. — M'Dougall  might  have  fallen  off,  but  that  would  not 
have  canted  the  stage.    He  seemed  to  be  accustomed  to  the  work. 

By  a  Juryman, — I  saw  the  ropes  made  fast  myself,  and  the  stage 
was  then  perfectly  square.  I  did  not  see  the  pannel^s  hand  over  the  rail, 
and  without  that  he  could  (lot  cant  the  stage.  He  was  leaning  agaiqst 
the  rail.    I  did  not  observe  his  hands  at  all. 

By  the  Courts — When  I  saw  the  stage  canted,  the  ropes  were  still 
fast  as  at  first  The  slack  part  of  the  inner  rope  was  hanging  over  the 
stage.  The  stage  and  cross-sticks  were  also  all  right,  for  anotber  man 
used  it  afterwards  for  scraping  the  ship.  As  near  as  I  could  guess,  the 
height  from  the  stage  to  the  steam-boat  was  ten  feet.  No  movement 
about  the  rigging  could  have  upset  the  stage.  When  I  observed  the 
pannel,  he  was  close  to  the  rope,  the  pullitjg  of  which  must  have  canted 
the  stage. 

By  a  Juryman, — If  the  cross-stick  projected  six  or  seven  inches,  and 
the  scraper  pu£  hb  foot  on  it,  ttiat  might  cant  the  stage  ;  but  M'Dougalt 
was  behind  the  ropes,  and  I  do  not  think  his  foot  could  reach  the  cross- 
stick.  I  judge  of  where  he  was  standing,  by  the  part  of  the  ship  which 
was  scraped.  The  scraping  was  about  breast  high.  It  would  not  re? 
quire  much  force  to  cant  the  stage,  as,  after  a  little  inclination,  the  stage 
would  come  up  itself.  The  stage  could  not  be  canted  by  a  person  opoti 
it  coming  against  the  ropes. 

William  M^Lellan,  seaman, — I  was  employed  in  the  fore-rigging 
of  the  Sarah  Ann  on  the  day  libelled.  On  looking  down,  I  could  see 
the  stage,  and  hear  what  passed  on  deck.     I  saw  the  stage  slung,  and 
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M*DotigaU  begin  bis  work^    While  he  was  working,  I  saw  the  pannel    No.  72. 
standing  close  to  the  stage,  near  the  ropes.    I  heard  a  conversation  Qju^p^eii 
between  them.     The  pannel  told  M*Dougall  that  the  job  was  his  ;  and.    Nor.  9 
took  hold  of  the  ropes  that  slung  the  stage,  and  desired  him  to  <*  knock 
ofil"    M*DougaU  told  him,  that  he  (the  pannel)  had  disappointed  the   .-     . 
Captain,  and  he  would  not  give  him  the  job.    I  then  saw  the  pannel 
grasp  the  ropes,  and  desired  him  to  leave  the  old  man  alone.     He  was 
the  worse  of  liquor.     He  gave  over  while  I  was  speaking  to  him,  but 
took  hold  of  the  ropes  again,  and  then  I  went  and  stopped  him.    I  had 
occasion  to  go  to  another  part  of  the  vessel,  and  about  15  minutes 
afterwards,  I  saw  the  pannel  getting  over  the  rail  of  the  Pekoe,  wiiich 
was  lying  alongside.   I  went  to  the  side  of  the  vessel,  and  looked  over^ 
and  1  then  saw  M*Dougall  lying  on  the  deck  of  the  Trusty.    I  had 
beard  the  pannel  cursing  M^Dougall,  and  saying  that  it  would  be 
worse  for  him,  if  he  did  not  come  off  the  stage. 

James  McDonald,  seaman, — I  was  on  board  the  Sarah  Ann  on 
the  day  libelled,  employed  in  rigging  the  vessel.  I  saw  the  pannel  on 
board  that  morning.  He  was  very  much  intoxicated ;  and  as  M'Dou- 
gall  was  getting  a  plank  ready  as  a  stage,  the  pannel  took  a  bolt  out  of 
his  hand,  and  flung  it  down  the  hatchway,  and  said,  any  man  who 
would  take  the  job  out  of  his  hand,  he  would  see  his  heart's  blood.  I 
slung  the  stage  along  with  Armstrong,  tt  was  sufficiently  slung,  and 
the  ropes  secured.  After  that,  I  was  standing  at  the  fore-hatch  of  the 
Pekoe  with  one  Neillus,  who  said  he  doubted  Campbell  was  going  to 
cant  the  old  man*  I  said,  *'  Surely  he  will  not  do  that."  The  words^ 
were  no  sooner  out  of  my  mouth,  than  the  alarm  was  given,  and  we 
run  across  the  vessel,  and  saw  M*Dougall  lying  bleeding,  and  the  pan- 
nel coming  hurriedly  across  the  Pekoe.  When  Neilhis  and  I  were 
speaking,  the  pannel  was  going  across  to  where  M*Dougall  was  work- 
ing. As  he  was  going  on  board  the  Pekoe,  he  gave  a  wave  or  flourish 
of  his  hand.  I  have  been  employed  in  scraping  vessels.  The  stage 
could  not  have  been  canted  accidentally,  except  perhaps,  by  another 
vessel  passing  and  moving  the  ropes.  No  vessels  were  passing  at  that 
time.  It  might  have  been  easily  canted  by  drawing  the  inside  ropes* 
I  have  known  M'Dougall  for  a  number  of  years.  Scraping  was  his 
chief  business,  and  he  was  perfectly  acquainted  with  the  way  of  stand" 
ing  on  stages. 

Cross-eJcamined  by  Bell. — The  pannel  and  M*Dougall  were  pre- 
viously acquainted,  and,  to  the  best  of  my  knowledge,  on  good  terms* 

By  a  Juryman. — The  plank  composing  the  stage  was  about  an  inch 
and  a  half  thick.  I  made  fast  one  of  the  ropes ;  the  mate  fastened 
the  other.  Both  the  ropes  were  fastened  together,  so  that  it  was 
impossible  that  the  one  rope  should  slip,  and  not  the  other.  I  went 
to  the  place  where  the  rope  was  festened  after  the  accident,  and  found 


1636. 


Murder. 
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No.  79L    all  fast  as  at  fint,  and  some  span  yarn  which  I  had  put  orer  the  rope 

Campbell  ^^'^  there;  but  the  stage  was  canted. 
Nov.  9        John  Nbillus,  labourer^  corroborated  the  preceding  witnessy  ex« 
cept  that  he  represented  their  conversation  as  having  taken  place  after 
the  alarm,  apd  stated,  that  it  was  McDonald  who  remarked,  ^'  I  should 
not  wonder  if  he  has  shoved  him  over.** 

William  Schcylbr,  labowrer^  met  the  pannel  going  ashore  after 
the  alarm  was  given— asked  him  where  he  was  going.  He  ipade 
no  answer,  but  went  ashore  as  fast  as  he  could.  He  must  have  heard 
the  alarm  as  well  as  I  did. 

Cross-examined  hy  Bbll..-— I  have  heard  of  men  falling  further  than 
M^Dottgall  did,  without  being  killed }  and^I  have  known  a  man  killed 
by  foiling  a  shorter  distance.  I  should  not  have  expected  that 
M'Dougall  would  have  been  killed. 

By  a  Juryman^ — ^The  distance  he  fell  was  between*  9  and  10  feeL 

Walter  Black,  a  bay  hdonging  to  ike  Sarah  Ann^  corroborated 
the  preceding  witnesses  as  to  the  fiict,  that  the  pannel  was  the  worse 
of  liquor,  and  stated  besides,  that  while  they  were  preparing  the  stages 
he  asked  M*Dougall  to  fight  him,  who  made  no  reply. 

David  Storm,  nuuier  of  the  Trusty  Steamer^ — I  heard  the  alarm 
of  the  accident,  and  found  M'Dougall  lying  insensible  on  the  deck  of  the 
Steamer.  About  a  quarter  of  an  hour  or  twenty  minutes  before^  I  had 
been  conversing  with  him,  while  engaged  at  his  work.  He  was  sober, 
and  did  his  work  in  a  business-like  manner.  While  working,  he  stood 
on  the  middle  of  the  stage,  and  it  was  under  that  part  of  the  stage  that 
be  was  found  lying.    Stages  are  not  often  canted  by  accident. 

William  Macdonald,  physician  in  GKeenot^  proved  the  Medical 
report  libelled  on. — I  was  called  to  see  M'Dougall,  and  found  him  in 
an  apoplectic  state.  His  fiice  was  pale^  where  it  was  not  covered  with 
blood.  I  saw  the  stage  hanging  on  the  side  of  the  ship,  from  ten  to 
twelve  feet  above  the  deck  of  the  Trusty.  It  appeared  to  me  that 
M'Dougall  had  struck  his  head  against  the  coombings  of  the  deck. 
He  died  at  one  o'clock  the  following  morning.  His  death  was  occa* 
sioned  by  fracture  of  the  skull. 

John  Robbrt  Spbirs,  physician  in  Greenodt^  corroborated  Dr. 
Macdonald  as  to  the  Medical  report*— M*Dougall  was  upwards  of 
fifty. 

Cross-^examined  by  Bbll. — If  M^Dougall  had  fallen  from  the  stage 
in  an  apoplectic  fit,  the  appearances  would  have  been  the  same. 

The  panners  declaration  was  then  read^  in  which  he 
denied  having  entertained  any  grudge  against  the  deceas- 
ed,  or  having  had  any  concern  in  upsetting  the  stage. 
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Nik  72. 

John 

BXCCLPATOEY  BVIDBN0B«  Campbell, 

Siov,  H 
1836. 

Gborob  WitiLiAMSoN,  writer  in  CrreenoeL-^The  pannel  was  appre- 


hended on  the  32d  of  March,  four  days  after  the  affuir  happened.     In*-   Murder. 
Ibrmation  on  the  subject  was  not  communicated  to  me  till  then.    The 
pannel  did  not  abscond  in  the  mean  time. 

The  Solicitoii<»Oen]E:bal,  for  the  proeecution,  ar- 
gued that  the  crime  of  murder  had  been  clearly  establish- 
ed agaioBt  the  pannel. 

H.  6.  Bell,  for  the  pannel,  answered^ — (1.)  The  evi- 
dence is  insufScient  to  establish  the  guilt  of  the  pannel,  as  the 
stage  may  have  been  canted  accidentally,  or  M*Dougall 
may  have  fallen  off  it  in  a  fit.  (2.)  Even  if  it  were  prov-^ 
ed  that  the  pannel  upset  the  stage,  it  was  not  done  with 
any  murderous  intention,  or  even  with  any  expectation  of 
the  probability  of  consequences  so  serious ;  and  therefore 
the  crime  was  not  murder,  but  culpable  homicide. 

The  Lord  Justice-Clerk  charged  the  Jury. — ^The 
supposition  that  M'Dougall's  death  was  the  result  of  acci-> 
dent,  is  disproved  by  Uie  hostile  disposition  evinced  by 
the  pannel,  in  consequence  of  having  lost  the  work.  His 
expressions  amount  to  actual  threats  against  M^Dougall. 
But  the  supposition  of  accident  is  further  destroyed  by 
the  evidence,  that  every  precaution  was  used  to  fix  the 
stage,  and  the  ropes  remained  secure  after  the  body  was 
found.  It  is  evident  that  some  operation  must  have  been 
performed  on  the  inside  rope ;  and  the  degree  of  the  pan- 
nel's  participation  in  this,  must  be  judged  of  by  his  whole 
conduct  before  M^Dougall  was  on  the  stage — while  he  was 
there — and  afterwards,  when,  although  he  must  have 
heard  the  alarm  given,  he  left  the  vessel  hurriedly,  with- 
out saying  anything,  or  even  answering  when  spoken  to. 
If  the  pannel,  immediately  after  using  the  threatening  ex* 
pressions  referred  to,  canted  the  stage  in  utter  recklessness 
of  what  the  consequences  might  be, — ^if  he  was  aware  of 
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No-  72.  the  distance  of  the  stage  from  the  deck  of  the  Trusty,  and 
CampbeU,  careless  what  might  be  the  result-— it  is  not  necessary  that 
me.  he  purposely  intended  to  bereave  M'Dougall  of  life.  If 
he  at  the  moment  conceived  the  intention  of  doing  him 
grievous  bodily  injury,  the  act  was  one  of  murder.  If, 
on  the  contrary,  nothing  but  a  piece  of  wanton  mischief 
was  intended, — if  under  the  excitement  of  drink,  and  ir- 
ritation at  loosing  the  job,  the  pannel  wished  to  do  some 
slight  injury  to  this  old  noan,  who  personally  had  not 
injured  him — ^then  it  is  competent  to  find  the  act  one  of 
culpable  homicide.  I  should  not,  however,  discharge  my 
duty»  if  I  neglected  to  state,  that  the  case  appears  to  me 
to  be  one  which  warranted  a  charge  of  murder. 

The  Jury,  by  a  plurality  of  voices,  found  the  pannel 
guilty  of  culpable  homicide. 

In  respect  of  which  verdict  of  Assize,  he  was  sentenced 
to  be  transported  beyond  seas,  for  the  period  of  fourteen 
years. 


Presenti 
Nov.  10  The  Lord  JusTics^CLERit, 

LfORDs  Mackbnzir,  Moncrbiff. 
Hi6  Majbsty'b  AvvockTE^SoL-Gen.  Cuninffkame-^HwufyMe. 

AGAINST 

Robert  Hendbrsoni — Dcm, 

.  Rape — Witness — Locus  Delicti.— 1.  Circumstances  in  which  a 
charge  of  Rape  was  found  not  proven,  in  opposition  to  the  opinion 
of  the  Court 

2.  A  question  to  a  medical  witness  foond  incompetent,  a&not  involving 
a  point  of  medical  opinion. 


1886. 


Rape. 
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3.  Objection  to  the  locus  dtUeH  amiog  out  of  the  proof  overruled  by    No.  73. 
the  Court  ^^^f***^ 

JEionderPOiiy 
Nov.  10 

Robert  Henderson  was  charged  with  Rape, 

In  so  far  as,  on  the  14th  of  July  1886,  at  or  near  the  side  of  the  pub* 
lie  ready  leading  fVom  Torryburn  to  Crombie  Point,  in  the  parish  of 
Torryburn,  and  county  of  Fife,  and  at  or  near  the  wall  or  stile  thereof, 
which  forms  the  west  boundary  of  the  Bleaching  Green  of  Torryburn 
aforesaid,  the  said  Robert  Henderson  did  wickedly  and  feloniously  at- 
tack and  assault  Isabel  Ross,  then  residing  with  Thomas  Balfour,  la- 
bourer at  Shoreside,  &c.,  and  did  seize  hold  of  her,  and  did  throw  her 
down  upon  the  ground,  and  did  raise  her  petticoats,  and  did  lie  above 
her,  and  did  ravish  her,  and  have  carnal  knowledge  of  her  person  for^ 
cibly  and  against  her  will,  notwithstanding  she  resisted  to  the  utmost 
of  her  power:  with  an  alternative  charge  of  assault  with  intent  to 
ravish. 

The  pannel  pleaded  not  guilty. 

EVIDBNCB  FOR  THE  PROSECUTION. 

< 

« 

RoBBRT  Drysdalb,  suweyor^  proved  the  sketch  libelled  on,  being 
an  eye-sketch  of  the  ground  from  Torryburn  to  Crombie  Point.  The 
bleaching  ground  is  marked  on  the  plan,  and  also  the  nearest  houses. 
I  made  experiments  to .  ascertain  whether  a  woman,  crying  as  loud  as 
she  could  at  a  particular  point  of  the  bleaching  ground,  would  be  heard 
at  the  different  houses,  and  found  she  would  not 

Cross-examined  by  DEAsfor  the  panneL-^The  point  from  which  we 
made  these  experiments,  is  nearer  the  east  end  of  the  green  than  the 
west.  It  is  150  yards  from  the  nearest  house.  The  distance  from  the 
nearest  end  of  the  green  to  this  house  is  not  laid  down  on  the  sketch. 
I  Isabel  Ross,  servant  to  Mrs,  Anne  FhckJiort^  or  Syme^  residing  in 
Camockf  aged  18.  I  was  employed  by  the  pannel  last  summer  to  peal 
oak-bark  in  the  plantations  near  Torryburn.  I  lived  at  the  time  with 
my  uncle  Thomas  Balfour,  above  Crombie  Point,  about  half  a  mile  from 
Torryburn.  On  the  last  Torryburn  fair-day  in  July,  the  pannel  owed 
me  ten  shillings  of  wages ;  and  I  had  made  an  engagement  to  work  for 
John  Clerk  in  Oakley  garden.  I  called  at  the  pannel's  house  for  my 
wages,  between  three  and  four  on  the  &ir-day,  which  was  a  Wednes- 
day. The  pannel  said  he  had  no  change ;  but  told  me  to  return  the 
following  evening.  I  did  so,  about  half-past  eight  o'clock.  I  found 
the  pannel'  at  home.  John  Conston  and  two  other  lads  were  with 
him.  They  were  drinking,  and  offered  me  some.  I  tasted,  but  did  not 
drink  much.    The  pannel  then  said  be  would  pay  me  my  wages  on  this 
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No.  73.    Saturday.    I  rose  to  come  away,  about  half  past  ten*    They  all  came 

Hendenon  ®^^  ^^  ^^®  ^^^  ^'"^*  ^^^  ^^  ^^^  '^^  parted  from  us  at  the  door.  The 
Hav.  10  pannel  aud  Couston  came  with  me,  as  far  as  the  comer  of  Mrs.  Wight- 
1836.  |QaQ*s  house.  Couston  left  .us  there.  The  pannel  offered  to  see  me 
Rape.  ^o™®»  *"^  ^^^^  ^^^^  "*®  along  the  road  to  the  bleaching- green.  The 
sea  was  on  my  ri^ht  hand, — the  bleaching- green  and  a  wall  on  the  left. 
The  pannel  took  hold  of  me,  drew  ray  legs  fix>m  below  me,  and  threw 
me  down  on  the  ground,  on  the  left  side  of  the  road,  outside  of  the  wall. 
He  next  took  down  his  breeches,  and  came  on  above  me,  taking  up 
my  petticoats,  I  resisted,  and  cried  out.  The  pannel  said,  if  I  cried 
he  would  choke  me,  and  throw  me  into  the  sea.  I  continued  to  cry. 
He  put  his  hand  on  my  mouth  and  nose.  He  had  got  my  hands  in  be- 
low my  back,  so  that  I  could  get  no  use  of  them*  I  felt  his  ndced  per- 
son next  mine.  His  private  part  entered  mine.  He  moved  himself 
when  above  me.  I  felt  something  come  firom  bis  private  part  into  my 
body.  This  continued  for  some  little  time.  I  was  strugg^wg  to  get 
away,  then,  and  all  the  time  I  was  under  him ;  and  did  my  utmost  to 
resist  what  he  was  doing.  It  was  done  against  my  will.  He  rose  off 
me.  I  was  weeping  at  thb  time.  I  did  not  strike  him,  or  attempt  to 
do  so.  After  he  was  done,  he  took  me  up  by  the  sleeve  of  my  gown, 
struck  me  on  the  back  of  the  neck  with  his  closed  fist,  and  bid  me  go 

home  for  a  d d  bitch.    I  had  done  nothing,  or  said  nothing  to  him 

before  this.  I  was  crying  at  the  time.  This  happened  about  the  mid- 
dle of  the  bleaching«green.  A  wall  runs  along  the  west  side  of  the 
bleaching-green,  between  it  and  the  road.  It  was  just  at  the  middle  of 
that  wall.  The  pannel  left  me,  and  I  proceeded  home.  Before  leaving 
him,  I  said  I  would  tell  what  he  had  done*  This  was  before  he  struck 
me.  I  went  home  to  my  uncle's,  which  is  about  a  quarter  of  a  mile. 
They  had  all  gone  to  bed.  I  sleep  with  my  cousin  Isabella  Balfour.  I 
undressed,  and  went  to  bed.  I  wore  a  cap  that  night.  It  was  all  blood, 
on  the  back  part  of  it*  This  was  occasioned  by  my  falling  on  the 
ground.  My  head  was  a  little  sore  at  that  time.  There  were  marks  of 
dirt  as  well  as  blood  on  the  cap.  It  was  wet  dirt.  I  put  away  the  cap 
into  a  drawer  before  going  to  bed.  I  looked  at  my  shift.  The  back 
part  of  it  was  all  marked  with  blood.  I  rolled  it  up  next  morning,  and 
put  it  among  the  rest  of  the  dirty  clothes.  I  felt  a  severe  pain  about  my 
private  parts  next  morning.  This  was  the  first  time  I  felt  it.  I  felt 
iame  also ;  and  my  thighs  were  all  painftil,  and  were  marked  of  a  bluebh 
colour  on  the  inside.  I  had  had  my  monthly  discharge  about  a  fort- 
night before  this ;  and  had  it  again  at  the  usual  time  afterwards,  that  is, 
in  about  another  fortnight  The  blood  on  my  shift  was  not  from  this 
cause.  I  had  changed  my  shift  a  week  before,  on  the  Sunday  morning. 
My  cousin  was  asleep  when  I  went  to  bed.  I  said  nothing  to  her  that 
night.  My  uncle  wakened  me  to  go  to  work  at  six  next  morning.  It 
was  the  first  morning  of  my  being  engaged  to  work  for  John  Clerk.    I 
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wait  to  my  work.  I  feU  the  pain  all  day.  The  first  peraon  I  told  was  Nik  73» 
Mra.  Tarcan,  on  the  Friday  night.  I  came  into  her  house  as  I  was  re-  hJ^||2^„ 
turning  from  my  work.  I  waa  intimate  with  her  before,  and  therefore  Noy.  10  * 
went  to  tell  her.  My  annt  Mrs.  Balfour  waa  confined  to  bed,  and  had  ^^^ 
been  so  for  four  yean.  From  her  being  so  poorly,  I  did  not  like  to  Z 
teU  her.  Thenaaon  I  did  not  tell  my  cousin  was,  that  she  was  not  up 
when  I  went  to  my  work.  Before  I  told  Mrs.  Turcan,  she  said  nothing 
to  me  about  my  appearance.  I  told  her  fully  all  that  had  happened. 
Her  daughter  was  present  The  next  person  I  told  was  Mrs.  Pother, 
ingham.  Her  daughter  Janet  and  I  had  worked  together  in  the  wood. 
I  was  at  Torryburn  on  an  errand  on  the  Saturday,  and  met  Janet,  and 
went  with  her  to  her  mother^s.  I  showed  my  cap  to  Mrs.  Turcan  on  the 
Wednesday  following.  My  aunt's  folk  were  the  first  who  saw  it.  They 
had  seen  it  in  the  drawer,  and  asked  how  it  happened,  and  then  I  took  it 
oot,  and  showed  it  to  them.  This  was  the  first  time  I  told  them  what 
had  happened.  This  was  on  the  Saturday.  By  my  aunt's  folk  I  mean 
my  cousin>  my  aunt,  and  my  uncle.  I  did  not  see  the  pannel  iiom  the 
Thursday  night  till  the  Saturday,  when  he  had  told  me  he  would  pay 
me  my  wages.  My  fiither  and  mother  are  dead.  I  have  no  meana  of 
aopport  but  my  wages.  I  sent  Mrs.  Turcan  to  Mr.  Sands,  the  panneFs 
master,  about  my  wages  on  the  Friday.  Mr.  Sands  was  not  in.  She 
returned  again,  and  brought  word  that  Mr.  Sands  had  given  the  pannel 
money  to  pay  the  women,  and  me  among  the  rest  I  sent  Catharine 
Turcan  to  the  pannel  for  my  wages  that  night  He  was  not  in.  I  was 
obliged  to  go  myself  on  the  Saturday  between  2  and  3  o'clock.  I  saw 
the  pannel's  wife.  He  was  not  in.  I  went  back  in  the  evening.  I 
then  saw  the  pannel,  and  got  my  wages  from  him.  I  gave  no  informa- 
tion about  this  matter  to  any  magistrate,  but  continued  to  work  in  the 
garden  the  following  week.  I  became  acquainted  with  Mrs.  Clerk,  my 
master's  wife.  I  told  her  what  had  happened — 1  think  on  tlie  Wednes* 
day  following.  She  had  heard  something  about  it,  and  aaked  me,  and 
I  told  her.  1  saw  the  pannel,  when  I  was  working  iii  Clerk's  garden, 
going  about  the  plantations.  I  got  m^  meals  at  Mrs.  Clerk's.  The 
pannel  came  in  one  day  at  dinner  time.  It  was  the  day  before  that  I 
had  told  Mrs.  Clerk.  I  just  told  her  how  he  had  used  me,  and  also 
that  I  had  seen  him  walking  about  the  doors.  I  asked  Mrs.  Clerk  to 
speak  to  her  husband  about  letting  me  away  earlier  from  my  work.  My 
reason  for  doing  so  was,  that  I  was  afraid  of  the  pannel,  and  wished  to 
get  away  from  my  work  before  he  left  his.  It  was  after  making  this 
request  that  I  told  Mrs.  Clerk  what  had  happened.  Mrs.  Hynd,  a 
neighbour,  took  me  to  Dunfermline,  about  eight  days  after  the  panncl*s 
assault  on  me  in  the  bleaching  green ;  but  I  cannot  be  certain  as  to  the 
time.  She  proposed  that  I  should  go  thereto  see  Dr.  Dewar.  We  made 
no  inquiry  for  the  Fiscal. 
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No.  73.  Crass-^xamined  by  Di^ks^far  ike  pamtel^^'The  engagement  to  work 
Uohert  Jq  ^i^^  garden,  was  made  eight  days  before  the  Thursday.  I  used  to 
Nov.  10  'get  my  wages  every  fortnight.— -on  the  Saturdays.  My  uncle  did  not 
1836.  si^y  iio^  long  I  ^ag  engaged  for,  but  it  was  till  the  work  was  done,  i 
^"^~~~  was  in  the  pannel's  bouse  about  four  o'clock  on  -  the  Wednesday,  the 
^'  ftiir-day,  and  remained  twenty  minutes  or  so.  I  went  back  again  that 
night. — I  cannot  say  at  what  time.  It  was  not  late^  but  it  was  dusk. 
The  pannel's  wife's  brother,  and  his  wife  were  then  in  the  house.  My 
object  in  going  was  to  get  my  wages.  The  pannel  went  home  with  me 
that  night.  1  did  not  ask  him  to  do  so.  It  was  not  late  when  I  got 
home.  They  were  not  in  their  beds.  He  did  me  do  harm  that  night. 
The  pannel  did  not  fix  the  hour  for  my  returning  the  next  night.  •  1  did 
not  drink  nearly  half  a  glass  of  spirits  in  his  house.  I  had  had  none 
that  day  before.  We  would  ber  about  half  an  hour  at  the  side  of  the 
road.  He  had  said  nothing  before  he  seized  me  by  the  legs.  He  forced 
me  up  against  the  wall.  That  was  the  first  thing  he  did  to  me.  Im- 
mediately after  I  was  down,  he  put  my  hands  behind  my  back.  Her 
held  them  there  with  one  of  his,  for  the  first  quarter  of  an  hour.  It 
was  ati  that  time  he  was  moving  on  my  person.  He  effected  his  purpose 
before  he  let  go  my  hands.  I  am  quite  sure  of  that.  It  was  during* 
the  next  quarter  of  an  hour  that  he  threatened  to  choke  me.  I  was 
still  lying  during  all  this  second  quarter  of  an  hour^-and-so  was  he.  He 
said  nothing  more.  He  did  not  do  what  he  had  done  before,  over  again; 
He  tried  to  do  it  again.  •  He  had  his  hand  on  my  private  parts  again. 
I  had  got  my  handeJoose  by  this  time ;  or  he  would  have  choked  me 
altogether.  I  cried  out  all  the  time  as  loud  as  I  could.  I  called, 
**  Oh  God,  will  no  person  come  and  give  me  assistance."  I  cried  these 
words  as  loud  as  I  could.  I  was  in  desperation,  but  quite  sensible  all 
the  time.  I  felt  pain  at  the  time  in  my  thighs  and  private  parts, 
but  not  so  great  as  I  felt  afVerwards.  It  was  in  the  inside  that  I  felt 
pain.  It  was  before  I  was  up  that  I  said  I  would  tell-i-when  I  told  him 
80,  he  said  he  would  ^*  take  wi'  iL"  I  was  up  and  away  by  this  time. 
He  had  his  hand  on  my  mouth  the  greater  part  of  the  whole  half  hourj 
from  the  beginning.  He  did  not  strike  me  till  after  I  was  up,  and 
nothing  was  done  which  made  me  at  all  insensible.  I  do  not  remember 
the  last  words  he  used  when  we  parted.  When  I  got  home  to  my 
uncle's,  they  were  all  asleep,  and  I  not  liking  to  disturb  them,  got  in  at 
one  of  the  windows.  I  had  never  done  so  before.  The  window  of  my 
cousin's  and  my  sleeping  room  did  not  go  up.  No  one  slept  in  the 
room,  the  window  of  which  I  entered.  I  had  had  a  hurt  on  the  fore 
part  of  my  head.  It  used  not  to  stain  my  cap.  The  cap  was  washed 
about  three  weeks  after.  My  cousin  saw  my  shift.  My  aunt  asked  me 
about  it  on  the  Friday  week.  I  told  her  of  tlie  bad  usage  I  had  met 
with.  She  said  nothing,  but,  that  <*  it  was  a  pity."  She  is  very  poorly, 
and  was  not  able  to  say  much  about  it.    It  was  on  the  Friday  that  my 
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coutio  saw  the  cap,  aod  shoved  it  to  my  aunt  My  aunt  asked  me  No.  73. 
about  it  This  was  before  she  asked  me  about  the  shift.  When  ^h^Hradema 
asked  me  about  the  cap,  I  told  her  all  about  what  the  pannel  had  done.  Nov.  10 
1  said  it  was  done  against  my  will.  When  she  observed  the  shift,  she  '^^* 
asked  me  what  it  meant.  I  just  repeated  the  same  story  I  had  told  her 
before.  I  thought  it  necessary  to  repeat  it.  She  was  in  a  feeble  state, 
and  was  not  able  to  hear  what  I  said.  It  was  on  4he  first  occasion  that 
she  said  it  was  a  pity.  I  did  not  tell  her  it  near  hand  all  that  time,  because 
she  was  not  able  to  hear  it  all,  and  bid  me  stop.  She  knew  it  all  before  I  told 
her.  Margaret  Balfour,  my  uncle's  sister,  had  come  and  told  her  about 
it.  She  had  heard  it  at  Torryburn.  There  was  a  talk  in  the  town,  about 
the  way  the  pannel  had  used  me.  It  was  one  day  while  I  was  at  my 
work,  that  Margaret  Balfour  came  and  told  this.  It  was  not  till  the 
Friday  week  after  what  had  happened  with  the  pannel,  that  I  had  the 
conversation  with  my  aunt  about  the  Bhitt,  It  had  lain  among 
the  dirty  clothes,  since  the  morning  after  the  Thursday.  The  drawer 
where  I  put  the  cap  was  an  open  drawer.  It  was  the  next  day  after 
I  put  it  there  that  my  cousin  noticed  it,  and  I  told  my  aunt  the 
story  the  same  day.  My  uncle  began  inquiring  about  it  also* 
My  aunt  did  not  say  she  knew  anything  about  it,  at  that  time. 
She  knew  nothing  about  the  shift ;  and  I  did  not  tell  her.  I  told 
her  I  was  hurt,  and  showed  her  the  marks  on  my  thighs.  She 
asked  if  that  was  the  stress  of  Robert  Henderson.  I  said  it  was.  My 
cousin  never  asked  me  any  thing  about  it.  I  told  Mrs.  Turcan  with- 
out being  asked,  because  she  is  a  connection  of  my  uncle's.  I  did  not 
let  her  see  the  marks  upon  me.  I  told  her  I  was  hurt.  She  said  nothing, 
except  that  it  was  a  great  pity  I  happened  to  be  so  late  of  going  home. 
The  shift  was  washed  on  the  Friday  week.  I  don't  think  it  was  shown 
to  any  one.  It  was  before  it  was  washed  that  my  aunt  asked  roe  about 
it.  This  was  at  night,  after  I  came  home  from  my  work.  I  don't  know 
what  night  it  was.  Both  my  uncle  and  aunt  spoke  to  me  about  it  that 
night.  It  was  the  next  week,  and  about  the  middle  of  the  week.  I  saw 
*  the  shift  after  my  aunt  spoke  of  it,  and  before  it  was  washed.  The 
marks  were  still  on  it.  I  saw  it  again  the  week  after  it  was  washed. 
They  did  not  say  how  they  had  come  to  see  it.  I  told  Mrs.  Fothering- 
ham,  because  I  supposed  she  had  heard  of  it  before.  I  thought  so,  be- 
cause her  daughter  asked  me  about  it.  This  was  on  the  Saturday  after 
it  happened,  between  5  and  6  in  the  afternoon.  The  daughter  said  she 
had  heard  a  person  speaking  about  it.  She  never  said  who  that  person 
was.  It  was  in  the  evening,  after  I  came  home  from  my  work  in 
Clerk's  garden,  that  my  aunt  asked  me  about  the  cap.  It  was  before 
this,  the  same  evening,  that  I  told  Mrs.  Fotheringham.  I  told  Mrs. 
Hynd  on  the  Tuesday  of  the  following  week.  My  aunt  had  told  her 
before.  I  know  it  was  the  Tuesday,  because  Mrs.  H^  nd  came  to  my 
aunfs  house  on  that  day,  when  I  was  in.    Mrs.  Hynd  said  she  had  seen 
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Xo  73.    Ae  eap  the  lame  day  my  want  nw  it    I  thowed  the  oap  (o  Mrs.  Tur* 

HmSflnon  ^'^'  ^"^  ^  "^  ^°^  ^'^^  ^  ^^  ^  ^^  fMHiMi'tf  hoase  oo  the  Saturday* 
Nov.  10  for  a  few  mintttes.  I  saw  his  wife,  bat  said  aatbing  to  her.  I  ealled  for 
my  wages  again  io  the  evening,  but  did  not  rcmaia.  No  one  was  there 
then  but  the  pannel,  his  wife,  and  his  children.  I  said  nothing  about 
what  had  happened — nor  did  he.  He  never  apoke  to  me  at  all  abool 
what  had  happened. 

By  the  Couar. — On  the  Wedneeday  nighty  when  the  pannel  went 
home  with  me,  he  tried  to  kiss  me,  but  I  did  not  allow  iL  He  put  hia 
hand  reund  my  neck.  On  the  Thursday,  before  he  threw  me  down,  he 
did  nothing  of  the  same  kind-^nor  did  he  ask  me  to  allow  him  to  have 
oonneciion  with  me.  He  had  got  a  dram,  but  was  hardly  affected  by 
k.  I  am  sure  I  was  quite  sober.  It  was  on  the  road  that  1  was  thrown 
down.  The  back  of  my  gown  was  dirtied^  as  well  as  my  cap.  The 
ground  was  sloping. 

Isabella  EasaiNS  or  Tdrcak,  fcifr  cf  John  Turea9h  fowper  ai 
TanyburtL^-^laAbei  Ross  came  to  my  hoose  on  Friday  the  15th  of 
July,  after  work  hours.  I  observed  her  to  be  sad  Uke.  Her  eyes 
showed  she  had  been  crying.  She  aat  down,  burst  into  tears,  and  told 
me  that  the  pannel  liad  abused  her  the  night  before.  She  said  that  she 
came  out  of  his  hoose  with  him  and  John  Coustoo,  and  left  them  at  the 
head  of  the  new  road.  That  the  pannel  made  up  to  her  about  half  way 
down  the  new  road,  and  that  he  began  to  abuse  her  at  the  bleaching 
green.  She  said  ahe  told  him  to  go  home,  and  said  she  would  go  home 
by  herself.  That  he  did  not  go,  but  went  along  with  her  a  little  farther* 
and  then  drew  her  legs  from  under  her,  and  she  fell  back  over,  and  that 
he  got  the  better  of  her,  and  d — d  her,  saying,  if  she  cried  he  would 
choke  her,  and  throw  her  over  the  sea-dyke.  She  explained  to  me  that 
he  had  had  forcible  connection  with  her,  and  that  she  had  resisted) 
cried,  and  struggled,  as  much  as  she  could.  She  told  me  no  more^  but 
complained  of  pain  in  her  thighs.  She  was  very  poorly,  and  laid  in 
bed  two  or  three  days.  I  am  certain  of  this.  She  told  me  so  the  next 
week.  She  walked  lame  on  the  Friday,  and  had  a  scratch  below  one  of  • 
her  eyes.  On  the  Saturday  on  which  she  went  to  Dunfermline,  I  think 
the  dOth  of  Jniy»  she  let  me  see  one  of  her  legs,  which  was  swelled. 
She  did  not  tell  me  on  the  Friday  that  this  was  the  case.  She  gave  as 
a  reason  for  speaking  to  me,  that  she  was  afraid  to  tell  her  uncle's  family. 
My  daughter  (aged  15)  was  present. 

CrosB^examined  hy  Deas/ot  the  pannel* — Ross  told  me  herself  that 
she  had  been  in  bed  for  two  days.  I  had  said  nothing  before  she  burst 
out  crying.  I  said  very  little,  when  she  told  me  the  story.  I  gave  her 
no  opinion.  She  gave  no  reason  for  telling  me,  except  that  I  was  the 
only  person  she  could  speak  to.  She  said  she  was  half  way  down  the 
new  road,  when  the  pannel  joined  her  again.  The  new  road  does  not  go 
quite  to  the  bleachfield. 
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jAinnr  M*Kat  or  Fothsriiiomam,  Mfffs  of  James  Pothenttpham^    V^,  7& 
jcne^^  ai  Tirrj^arfi.— On  the  tvetimg  #r  Satarday,  the  16th  July,  Hi^SSSSa^ 
lm!M  Rois  oame  in  wilh  ny  daughter.     My  husband,  who  works  in    Not.  10 
the  yinrd  with  Turean,  had  told  me  soHiething  about  Ross  that  day*     ^^^ 
When  lanbel  Ross  eame  ia,  my  danf^ter  was  saying  something  about     |. 
9t.    Reas  sat  down,  and  wept,  lipparently  mtfch  distressed.    She  then 
said  tbat  the  panoel  had  gripped  her.    I  said  she  shoahl  have  cried. 
She  toW  me  he  threatened,  if  she  cried,  to  choke  her,  and  throw  her  into 
die  sea.    She  said  also,  that  she  had  not  slept  aa  hour  since,  for  fear  she 
was  with  child.    She  said  he  seized  her  by  the  legs,  and  threw  her  down. 
My  basbaiad  came  is,  and  that  prevented  her  saying  more.    She  said  he 
had  OMifieeiion  with  her,  and  I  imdersfeoed  it  to  have  been  against  her 
will,  and  that  abe  had  eadeatia^red  to  prevent  him.    She  might  be  half 
an  boor  in  the  house,  before  any  hasbund  eame  in.    Another  woman, 
muBed  Palersoa,  came  in  belbre  my  husband.    She  spoke  of  it  before 
ker  too.    She  said  some  thmgs  after  my  husband  came  in,  and  made 
him  aware  whaft  it  was.    She  did  not  say  how  he  lay  upon  her-^did 
not  speak  about  bmg  bruised.    She  said  she  had  not  breath  to  fight 
any  more.   I  do  not  remember  if  my  husband  was  in,  when  she  said  that* 
She  did  not  say  that  he  did  any  thing  to  prevent  her  crying. 

CroMi^eBMnrifted  Ijr  Dbas .— This  would  be  about  six  o'clock  in  the 
evening.    I  know  the  pannel,  bat  do'nt  know  his  age. 

S^  a  Juar^MAN, — Ailcr  my  husband  came  in,  Ross  did  not  say  much, 
but  she  said  something  about  his  threatening  to  chohe  her,  after  my 
husband  was  in. 

MABGAaaT  Scott  or  Htnd,  wifg  •f  Jokm  ifymd,  gardener^  retid- 
mffot  Shoruide^ — On  Thursday,  the  21st  July,  I  heard  from  Mrs. 
Westwood  of  what  had  happened  to  Isabel  Rosa.    This  was  about 
4  o'clock.    I  went  immediately  to  where  Thomas  Balfour  was  working 
with  my  husband,  and  asked  him  if  it  was  tmcb     He  said  he  had  heard 
the  report,  but  did  not  believe  it.     He  said  something  about  a  bloody 
oap.    I  went  to  his  house,  and  Mrs.  Balfoar  told  her  daughter  to  draw 
tile  cap  out  of  the  drawer,  and  show  it  to  me.     This  was  on  the  Friday 
between  10  and  1 K    The  cap  was  all  blood  round  about.    I  knew  she 
bad  a  aoald  on  her  head,  and  the  cap  was  bloody,  as  if  every  scab  on  her 
head  had  been  broken.     There  was  also  dirt  on  the  cap.    It  was  quite 
evident  she  had  been  on  the  ground.     I  saw  Ross  on  Saturday,  the  16th, 
bat  had  no  oonveraation  with  her  on  this  suljeet,  but  only  about  her 
wages,  which  the  pannel  had  kept  back,  and  she  was  going  for  them. 
The  first  time  I  heard  about  it  from  herself  was  at  her  uncle's  house,  on 
tfie  12th  night  after  it  had  happened.     When  she  came  in  I  asked  her 
how  she  was,  and  if  it  was  tnie  what  I  had  heard  about  her  and  Hen- 
derson. She  said  yes,  it  was  perfectly  true.  We  put  out  the  children,  and 
ber  aunt  and  I  both  asked  her  how  he  had  used  her.    She  said  that  he 
took  hold  of  the  sleeve  of  her  gown,  and  asked  her  to  go  down  to  the 
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No.  73-    burn  side ;  but  she  said  no,  she  was  going  home,  to  let  her  alone ; — ^that 
Henderson  ^^^  resisted  going  to  the  burn,  and  he  then  pushed  her  up  against  the 
Nov.  ]o   wall,  and  they  had  a  struggle  for  some  time,  till  he  tripped  her  feet,  and 
^        she  fell  on  the  ground  ; — that  she  was  no  sooner  down,  than  he  whipped 
ZT         up  her  petticoats,  and  had  connection  with  her.    She  said  she  resisted 
as  much  as  she  could,  and  knew  she  had  drawn  blood  from  his  fiice.    I 
saw  a  drop  of  blood  on  the  front  of  her  cap,  which  I  was  certain  was  his. 
She  said  she  had  cried'out, — both  for  assistance,  and  from  the  pain  she 
was  suffering,  and  that  he  stopped  her  mouth  with  his  hand,  and  threat- 
ened to  throw  her  into  the  sea ; — ^that  after  be  was  satisfied  with  her  she 
could  scarcely  rise,  and  that  while  trying  to  rise  he  had  struck  her  on 
the  shoulder,  and  called  her  a  d — d  bitch.    She  compluned  that  her 
back  and  loins  had  never  been  well  since,  and  that  her  thighs  were 
swelled.     She  exhibited  her  thighs  to  me  that  night     They  were  swol- 
len and  very  stiff,  and  bore  marks  of  blood.    I  questioned  her,  to  see  if 
it  was  a  proper  force.     After  hearing  her  -statement,  I  thought  it  my 
duty  to  inform  the  authorities.     On  Saturday,  the  SOth,  I  went  to  Dun- 
fermline with  Ross.     The  fiscal  was  not  at  home,  but  we  went  to  Dr. 
Dewar.    Mrs.  Balfour  has  been  five  years  confined  to  bed. 

Cross-examined  hy  Dbas. — The  pannel  has  a  wife  and  three  children. 
The  sea  is  on  the  right  hand  side  going  down  from  Torryburn.  The 
wall  is  the  north  boundar}'  of  the  bleaching  green.  When  at  the 
bleaching  green,  going  towards  Crombie  Point,  you  are  going  rather 
south-east,  but  I  cannot  be  positive  as  to  the  aifis. 

Isabella  Balfour,  daughter  of  Thomas  Balfour^  labourer ^  residing 
at  Shoreside. — Isabel  Ross  was  out  on  the  night  of  14th  of  July.  The 
door  was  not  left  open,  because  we  thought  she  would  stay  all  night. 
The  next  morning  she  seemed  much  grieved,  and  as  if  she  bad  been 
crying.  She  made  no  communication  to  me  that  morning.  I  found 
her  cap  on  the  Sunday  marked  with  blood  and  dirt.  I  do  not  know 
whether  or  not  she  had  this  cap  on  on  the  night  she  was  out.  I  first 
saw  her  shift  on  the  25th,  when  we  washed  it.  It  was  marked  with 
blood  all  round.  I  had  no  conversation  with  her  about  being  out  so 
late,  till  the  Sunday,  after  I  found  the  cap.  She  told  me  nothing  about 
it.  The  family  were  all  present.  After  I  had  seen  the  shift  1  spoke  to 
her  again.  She  said  Henderson  had  abused  her,  but  did  not  say  how. 
I  heard  her  tell  my  mother  about  it  on  Saturday  the  16th.  She  then 
said  that  the  pannel  had  had  connection  with  her  against  her  will ; — that 
he  had  thrown  her  down,  and  threatened  to  choke  her,  and  that  she  had 
resisted  as  much  as  she  could.  I  went  some  weeks  ago  to  the  boundary 
of  the  bleaching  green,  and  cried  as  loud  as  I  could,  while  those  who 
were  with  me  stood  at  the  nearest  houses.  We  could  not  hear  each 
other. 

Cross-examined  hy  Deas. — I  am  19  years  old.  I  do'nt  know  what 
led  Isabel  Ross  to  tell  my  mother  on  the  Saturday.  I  did  not  hear  the 
beginning  of  the  conversation.     I  had  not  then  seen  the  cap.     I  never 
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mi  any  time  mentioiied  the  cap  to  my  mother.     My  lather  was  not  pre-    No.  73. 
eent  on  the  Saturday,  during  any  part  of  the  conversation.    I  was  ^ot  ^^^^ 
awake  on  the  Friday  morning  when  my  cousin  rose.     I  did  not  see  her  Nof.  10 
till  the  evening.     It  was  then  that  she  seemed  grieved.     I  did  not  ask      1^^* 
her  what  she  was  grieved  about,  and  she  did  not  tell  me.    She  never  — ^^ 
told  me  any  thing  about  it,  except  what  I  overheard  her  tell  my         ^ 
mother. 

JSjf  a  Juryman. — My  cousin  was  in  the  habit  of  staying  out  late  at 
night.  She  had  never  stayed  out  all  night,  nor  ever  before  so  late 
as  that  we  were  in  bed  before  she  returned.  She  was  going  to  a 
neighbour's  house  that  day,  and  that  was  the  reason  we  thought  she 
might  stay  all  night. 

John  Codston,  weaver^  residing  ai  Torrifbum — corroborated  the  . 
statement  that  he  parted  from  the  pannel  and  Ross  at  Wightman's 
house  on  the  night  libelled.      Crombie  Point  lies  south-east  from 
Torrybum. 

Orois^exammed  by  Dbas. — The  pannel  did  not  remain  speaking  to 
me,  but  just  wished  me  good  night  The  girl  was  a  little  before  us 
both.  We  were  drinking  when  she  came  into  the  house.  She  was  two  or 
three  hours  there.  She  tasted  the  whisky  three  or  four  times.  George 
Inune  and  two  other  lads  were  there, — also  the  pannel's  wife,  and  a  girl 
Bremner.  Bremner  and  one  of  the  lads  went  away  before  we  did*  The 
rest  came  out  with  us.  Ross  tasted  the  drink  freely.  I  cannot  say 
whether  she  took  enough  to  affect  her  or  not  There  is  a  house  about 
12  yards  from  the  corner  of  the  bleaching  green.  A  person  on  the 
road,  about  the  middle  of  the  bleaching  green,  going  towards  Crombie 
Point,  is  going  east. 

By  the  CoUBT. — I  was  a  good  deal  affected  by  drink,  but  I  have  a 
recollection  of  all  that  passed. 

By  the  Solicitor-Genbral. — In  going  from  Torryburn  to  New 
Mills,  I  am  going  east  I  do  not  recollect  at  what  hour  I  got  home 
that  night.    I  do  not  know  how  much  drink  we  had. 

By  a  Juryman. — I  dP  not  know  whether  the  pannel  asked  Ross  to 
take  drink.  She  put  the  glass  to  her  mouth,  and  drank  freely.  I  do 
not  know  the  hour  at  which  she  came  into  the  pannePs  house.  I  came 
in  about  four  o'clock  myself.  I  was  not  drinking  all  the  time  I  was 
there.  I  do  not  know  whether  Ross  proposed  to  leave  the  house  sooner 
or  not 

Thomas  Balfour,  labourer  at  Shoreeide, — I  wakened  Isabel  Ross 
on  the  morning  of  the  I5th  July.  She  did  not  get  up  before  I  left  the 
house.  She  appeared  dull  that  evening.  On  Tuesday,  the  19th,  I 
questioned  her,  in  consequence  of  the  report  I  had  heard  from  my  sis- 
ter.  She  then  told  me  that  the  pannel  had  had  connection  with  her 
against  her  will.  She  showed  her  cap,  which  was  soiled  with  blood 
and  dirt  She  complained  of  bruises,  and  I  saw  bruises  on  the  inside 
of  her  lefl  thigh.     The  back  of  her  head  was  scratched.    She  told  me 
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Sm.  73*    wbere  ill  happened,  and  took  me  afterwandi  to  tiio  tpoC    I  ONrfe  6»pa« 

H^^dT^    nnlents  with  Mr.  Drysdale  and  my  daughter,  toeee  whether  erieecooM 

Nov.  19    he  beard  from  that  spot  at  the  nearest  houses.     I  have  lived  all  my 

1886.     nfig  a^  Torryburn.     In  going  from  Torryburn  to  New  MiUs»  I  amgoiag 

north-west.     The  wall  of  the  bleaching  green  inclines  north  and  south* 

The  road  from  Torryburn  to  Crombie  Point  goes  south-east.     The 

wall  is  the  south  boundary  of  the  bleaching  green. 

€ro9t*€Kamined  by  DsA8.«--Theffe  is  a  wail  on  the  ether  side  ef  the 
bleaching  green.  It  is  an  old  waH.  That  near  the  sea  is  a  new  one. 
The  wall  on  the  north  side  is  the  oldest.  The  housas  at  the  comer  of 
the  bleaching  green  are  north-west  of  tiie  green. 

Akdebw  Dewab,  surgeon  in  Dwrfermline^  proved  the  UMdical 


.  port  libelled  on,  dated  dSth  September,  whieh  stated  that  he  had  exa- 
mined isabel  Ross,  and  no  wound  or  bruise  ol  asiy  kind  oorid  be 
observed^  The  internal  parts  of  generation  were  perfectly  natnrsL 
The  finger  passed  into  the  vagina  without  meeting  with  any  reMStance, 
or  giving  her  any  pain.  The  absence  of  the  hymen^  he  did  net  eon- 
ceive  of  itself  any  prool^  that  the  alleged  intereoume  had  taken  plnaw 
But  the  unusual  fiieility  with  which  the  finger  was  introduoed  in  a  ghrl 
of  her  age,  gives  some  degree  of  credibility  to  the  staiemeiit.  The 
siKteen  days  which  had  elapsed  would  snffietcnCly  aoeouaC  for  tha  al^ 
sense  of  external  marks. 

Croti^examintd  by  Dbas. — The  marks  described  on  the  shaft  are 
quite  consistent  with  the  supposition  of  voluntary  oonneeyon,^*-or  evea 
possibly  with  no  connection  at  ail.  But  the  bruises  on  the  thighs  are 
not.  if  any  force  at  all  was  used,  there  might  be  marks  on  the  thiglH^ 
though  the  woman  ultimately  yielded. 

B^  At  Court. — The  statement  contained  in  my  report  is  not  iaoon- 
sistent  with  any  part  of  the  evidence  I  have  heard,  enci^  the  statement 
by-  one  witnesB^  that  she  saw  marks  on  tiie  thighs  on  the  da^r  I  saw  her. 

Deas,  for  the  paRael,  proposed  to  ask  the  witness 
whether,  in  the  supposition  of  Ross  being  a  virgin,  it  was 
possible  for  the  pannel  to  master  her,  while  one  of  his 
han(}a  was  behind  her  bade,  and  the  other  on  her  mouth. 

The  question  was  found  incompeteuW  93  not  involving 
a  point  of  medical  opinion. 

The  pannel's  declaration  was  then  read,  in  which  he 
stated  tt^at  he  was  46  years  of  age,  and  denied  that  on 
the  night  libelted  be  had  any  coxmection  with  the  girl 
Ross,  although  he  admitted  that  he  escorted  lier  part  of 
the  way  home. 

The  Solicitor-General,  for  the  prosecution,  argued 
that  the  crime  was  fully  established  against  the  pannel. 
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DcAS,  ftrAe  pttoeU  answemd-^lO*  Tfaeptnoel  must  Ko.  n 
he  acquitted^  because  he  is  charged  with  having  comnnUutn4%noa, 
ted  the  crime  "  at  or  near  the  wall  or  site  thereof,*  which  ^Ym 

**  forms  the  we^t  boundary  of  the  bleaching  green  of  Torry .— 

bum,"  whereas  the  wall  referred  to  is  proved  to  be  the  ^^^ 
new  wall  on  the  muth  of  the  green.  (8.)  The  whole  con* 
dnct  of  Roes»  and  the  contradictory  statements  she  makes, 
as  to  the  time  and  manner  in  which  she  communicated 
the  outrage  to  her  relations,  afford  proof  that  the  connec- 
tion was  voluntary  on  lier  part. 

The  Loed  Justic£^I/RRK  charged  the  Jury. — ^As  to 
the  objection  taken  to  the  accuracy  of  the  description  of  the 
locuSf  the  Court  are  unanimously  of  opinion  that  it  is  un- 
founded. If  a  point  was  intended  to  be  raised  upon  the  alle- 
gation that  the  wall  referred  to  was  not  the  west  boundary 
of  the  bleachfieldy  this  ought  to  have  been  proved  in  a  more 
satisfactory  way,  than  by  the  loose  statement  of  the  wit- 
nesses who  were  examined  on  the  subject.  The  girl  her- 
self positively  states,  that  the  wall  close  to  which  the 
crime  was  committed,  was  the  west  boundary.  But  even 
supposing  it  true  that  this  wall  is  on  the  south  boundary, 
still  the  spot  was  sufficiently  near  the  wall,  to  be  correctly 
described,  as  **  at  or  near  the  wall  which  forms  the  west 
boundary.''  Then  as  to  the  crime  itself — ^in  a  case  of  this 
nature,  the  person  injured  is  of  course  the  principal  wit- 
ness. If  her  evidence  is  believed,  there  is  no  doubt  that 
the  capital  crime  was  committed.  The  delay  by  her  rela- 
tions to  communicate  the  outrage  to  the  public  authorities 
does  not  affect  her  testimony.  Then  it  is  necessary 
that  there  be  no  undue  or  unreasonable  delay  on  her  part 
in  informing  her  friends.  There  was  nothing  extraordi- 
nary in  her  not  at  first  telling  her  bed-rid  aunt,  or  even 
her  cousin,  who  does  not  appear  to  be  a  very  intelligent 
person*  It  is  said  it  is  singular  that  she  should  not  have 
roused  her  uncle,  and  told  him.  But  great  allowance 
must  always  be  made,  in  a  case  of  this  kind,  for  the  deli- 

^  In  the  namHtve  of  the  IndictiueDt  aiil«  p.  317,  ybr  <*  stile  thereof/* 
read  «  site  thereof/' 
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No.  73.   cacy  which  prevents  a  full  disclosure  to  a  male  relation. 

Henderson,  The  panuel's  defence  now  is,  that  it  was  a  voluntary  con- 

^laae!^  nection.     If  this  had  been  the  case,  why  the  early  com- 


munication  to  Mrs.  Turcan,  and  to  Mrs.  Fotheringham  ? 

^^*  But  the  story  which  she  now  tells  is  corroborated  by  all 
the  other  evidence — by  the  ^tate  of  agony  in  which  she 
first  communicated  the  outrage — by  the  account  which 
she  gave  to  all  the  witnesses— ^nd  by  the  marks  of  vio- 
lence seen  on  her  person.  The  supposition  of  a  voluntary 
connection  is  contradicted  by  the  pannel's  declaration,  in 
which  he  admits  that  he  escorted  her  on  the  night  libelled, 
but  denies  having  had  any  connection  with  her. 

The  Jury,  by  a  plurality  of  voices,  found  the  libel  not 
proven. 

In  respect  of  which  verdict  of  Assize,  the  pannel  was 
assoilzied  simpliciter,  and  dismissed  from  the  bar. 


Nor.  21  Present, 

1836. 

The  Lord  Justice-Clerk, 

Lords  Gillies,  Meadowbank,  Mackenzie,  Moncreifp, 

Medwyn. 

His  Majesty's  Advocate — Lard  Advocate  ifftirroy — Napier, 

AGAINST 

William  Gray — Inglis, 

Culpable  Homicide. — Indictment. — An  engineman,  in  the  ser- 
vice of  a  Railway  Company,  liaving,  while  in  charge  of  a  steam-en- 
gine, tender,  and  train  of  carriages  on  the  Railway,  in  violation  of 
the  regulations  of  the  Company,  permitted  a  person  to  ride  on  the 
tender,  by  means  of  which  he  lost  his  life,  from  the  tender  being 
accidentally  upset,  indicted  for  culpable  homicide,  but  the  charge 
abandoned,  as  being  in  the  circumstances  irrelevantly  laid. 

No.  74.       William  Gray  was  indicted  to  stand  his  trial  at  the 
Orayl"  .  Perth  Autumn  Circuit  for  Culpable  Homicide  : 

^^^j  In  so  FAR  AS,  upon  the  15th  of  June  1836,  the  said  William  Gray, 

Homicide,  being  then  locomotive  engineman  in  charge  of  a  locomotive  steam 


• 
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engine  and  tender  belonging  to,  and  used  by,  the  Dundee  and  New-    No.  74. 
tyle   Railway   Company,    for   the  purpose  of  drawing  coaches  and     q 
waggons,  used  by  the  said  company,  upon  that  part  of  the  Dundee  and    Nov.  2] 
Newtyle  Railway  situated  between  the  inclined  plane  at  Hatton  of  New-      ^^^ 
tyle,  in  the  parish  of  Newtyle  and  county  of  Forfar,  and  the  inclined  ^  i    Tj^ 
plane  at  Balbeuchly,  in  the  parish  of  Tealing,  or  parish  of  Auchter*  Homioidtf. 
house  and  county  aforesaid,  or  in  the  parish  of  Caputh  and  county  of 
Perth ;  and  it  being  the  especial  duty  of  the  said  William  Gray,  as  lo- 
comotive engineman  aforesaid,  and  enjoined  upon  him  by  the  regula- 
tions of  the  said  company,  duly  published  and  intimated  to  him,  not  to 
allow  any  person  or  persons,  except  the  agents  or  servants  of  the  said 
company  in  discharge  of  their  duty,  to  ride  on  any  of  the  locomotive 
engines  or  tenders  under  his  charge,  and  which  regulations  were  duly 
made  and  enacted  by  the  said  company,  in  terms  of  the  powers  conferred 
upon  them  by  an  act  passed  in  the  seventh  year  of  the  reign  of  his  late 
Majesty  King  George  the  Fourth,  entituled  "  An  act  for  making  and 
'<  maintaining  a  Railway  from  the  town  of  Dundee  to  the  valley  of  Strath- 
**  more,  in  the  county  of  Forfar ;"  and,  it  being  highly  dangerous,  and 
known  by  him  to  be  highly  dangerous,  to  the  persons  and  lives  of  the 
lieges,  to  act  contrary  to  this  his  said  duty  :  but,  nevertheless,  time  afore- 
said, the  said  William  Gray  did,  upon  the  foresaid  part  of  the  said  Rail- 
way, and  at  or  near  to  Auchterhouse  Depot,  in  the  parish  of  Auchter- 
house  aforesaid,  then  occupied  by  the  said  company,  culpably  and  reck- 
lessly, and  in  neglect  of,  and  contrary  to  his  said  duty,  suffer  and  per- 
mit John  Anderson,  then  a  miller  at  Mill  of  Auchterhouse,  in  the  parish 
of  Auchterhouse  aforesaid,  and  not  an  agent  or  servant  of  the  said  com- 
pany in  the  execution  of  his  duty,  to  get  upon  and  ride  upon  the  fore- 
said tender  attached  to,  or  belonging  to,  and  then  in  front  of,  or  pre- 
ceding the  foresaid  locomotive  engine,  both  then  under  his  charge  as 
locomotive  engineman  aforesaid  ;  and  did  then  culpably  and  recklessly, 
and  in  neglect  of,  and  contrary  to  his  said  duty,  suffer  and  permit  the 
said  John  Anderson  to  continue  to  ride  upon  the  said  tender,  while  the 
said  tender  and  locomotive  engine,  under  his  charge  as  aforesaid,  and 
having  a  train  of  waggons  and  coaches,  or  one  or  other  of  them,  attach- 
ed thereto,  was  moving  along  upon  the  foresaid  part  of  the  said  railway ; 
and  while  the  said  tender  and  locomotive  engine,  under  bis  charge  as 
aforesaid,  was  then  moving  along  as  aforesaid  upon  the  foresaid  part  of 
the  said  railway,  and  at  or  near  to  Pitpointie,  in  the  parish  of  Tealing 
aforesaid,  then  occupied  by  Robert  Bell,  and  while  the  said  John  Ander- 
son was  so  continuing  to  ride  upon  the  said  tender  as  aforesaid — the 
said  tender,  in  consequence  of  its  wheels  having  then  and  there  come  in 
contact  with  a  projecting  stone,  or  with  some  other  projecting  substance 
lying  upon  or  near  to  one  of  the  rails  of  the  said  railway,  or  from  some 
other  cause  to  the  Prosecutor  unknown,  was  then  and  there  driven  off 
the  rails  of  the  said  railway,  and  upset;  and  the  said  John  Anderson 
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No.  74.  wu  then  and  there  thrown  off,  or  Ml  to  the  ground  while  ntlempting 

Snr^  to  escape,  and  the  wheel  or  wheeU  of  the  aaid  locomotive  engine  paaaed 

Not.  21  over  one  of  his  legs  and  one  of  hia  armst  or  other  parts  of  bia  person, 

^^^  whereby  the  raid  John  Anderson  waa  then  and  there  mortally  wounded. 


^  .    .  J     and  ID  coDsequence  whereof  he  immediately  or  aoon  thereafter  died ; 

HomiaidB.  and  the  said  John  Anderson  waa  thus  culpably,  reeklesaly,  and  negli* 

gently  bereaved  of  life,  and  killed  by  the  aaid  William  Gray* 

An  objection  having  been  taken  to  the  relevancy  of  the 
indictment.  Lords  Mackenzie  and  Medwyn  certified 
the  case,  which  came  on  for  discussion  this  day. 

Inglis,  for  the  pannel,  pleaded* — that  the  negligence 
stated  in  the  libel  did  not  constitute  an  indictable  c^ence. 
The  minor  proposition  contains  two  separate  details  of 
circumstances.  It  is  with  the  first  detail  only  that  the 
pannel  has  any  concern.  And  in  that  he  is  not  charged 
with  any  act» — or  any  approval  of  an  act  done  by  another, — 
or  any  instigation  or  invitation  to  that  other  to  do  iU  It 
is  not  even  said,  that  he  saw  the  act  done,  which  is  as- 
sumed to  have  occasioned  the  death.  He  is  charged 
merely  with  a  permission  or  sufi'erance.  Hume  gives  no 
definition  of  what  a  crime  is.  Blackstone  (Book  IV.  chap. 
1,)  lays  it  down,  that  a  crime  is  **  an  act  committed,  or 
omitted,  in  violation  of  a  public  law  either  forbidding  or 
commanding  it,*'  and  conformable  to  this  is  the  definition 
of  Culpable  Homicide,  (1.  Alison,  p.  1.)  Blackstone^s  defi- 
nition is  adequate,  and  strictly  logical.  It  is,  therefore,  a  fair 
test  to  apply  to  the  present  libel.  But  in  this  case  no  act 
is  attributed  to  the  pannel,  and  no  public  law  has  been  vio- 
lated. There  are  doubtless  cases  of  culpable  homicide,  in 
which  guilt  is  incurred  by  the  performance  of  a  lawful 
act,  in  a  culpable  manner.  But  in  all  these  cases,  there 
is  both  an  overt-act  charged,  and  culpa  latOf  which  the 
law,  in  this  particular  crime,  holds  equivalent  to  dale.  Ali- 
son (Vol.  I.  p  92)  lays  down  three  kinds  of  culpable  homi- 
cide ;  and  the  present  falls  under  his  third  division.  But 
all  the  cases  belonging  to  that  class  are  (like  every  other 
species  of  crime,)  acts  committed  in  violation  of  public 
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law.    There  is  soroethiRg  **  culpablr,  recklessljr^  and  ncgli^   so.  74. 
gently^  done.     Neither  common  nor  statute  law  enacts,     ony, 
that  one  party  can  be  punished  by  the  criminal  law  of  the  ^^Saa} 


country,  for  not  preventing  another  party  placing  himself  in  —^ 
a  situation  of  danger.  The  conduct  of  the  pannel  may  have  u^^^i^ 
been  culpable ;  but  culpability  does  not  necessarily  imply 
a  violation  of  public  law.  It  certainly  was  the  duty  of 
the  engineman  to  prevent  the  deceased  from  placing  him- 
self in  a  situation  of  danger ;  but  this  is  a  duty  of  vmper^ 
feci  obligation,  such  as  the  law  can  never  reach.  The 
wrong  is  of  too  subtle  a  nature  to  be  ranked  under  any 
distinctive  class  of  crime,  or  to  fall  within  the  principles 
which  regulate  a  Criminal  Court  in  the  exercise  of  its 
discretionary  authority.  The  principle  referred  to  is  ad- 
mirably stated  by  Paley  (Mor.  Phil.  c.  3.) ;  and  the  prac- 
tice of  all  civilized  nations  confirms  its  soundness. 

In  Illustration  of  this  principle,  an  objection  may  be 
hinted  at,  which,  in  the  absence  of  stronger  grounds, 
might  with  propriety  have  been  confidently  urged.  This 
is  the  deficiency  in  the  description  of  the  modus  operandi. 
It  is  said  that  the  pannel  **  suffered  and  permitted ;"  but  it  is 
not  said  how  he  "  suffered  and  permitted," — by  neglecting 
what  means  of  prevention,  —  by  failing  to  offer  what 
opposition.  So  in  cases  of  housebreaking,  it  is  not  enough 
to  libel,  that  the  pannel  **  broke  into  and  entered*'  a 
house ; — the  Prosecutor  must  condescend  specially  on  the 
means  which  were  used,  to  overcome  the  security  of  the 
dwelling.  According  to  this  rule,  the  statement  of  the 
modus  operandi  here  is  not  sufficiently  specific.  {2  Alison,. 
p.  276.) 

In  the  law  of  England,  there  are  various  offences  of 
this  kind  provided  for  by  special  statute.  But  such  of- 
fences \iRve  never  in  that  country  been  indicted  at  common 
law.  The  7th  and  8th  Geo.  IV.  c.  75.  prohibits  the  over- 
loading boats  on  the  Thames  under  a  heavy  penalty ;  but 
the  law  of  England  never  thought  of  superadding  an  in- 
dictment for  homicide  before  a  common  law  Court.    Such 
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No.  74.  also  are  offences  under  the  general  Turnpike  Act,  and  also 
On^  the  offence  of  taking  too  many  passengers,  or  too  much 
^ma}   luggage,  under  the  general  Stage-Coach  Act,  an  offence 

which  comes  very  near  in  kind  to  the  present.     The 

Culpable  YQYy  enactment  of  these  statutes  proceeds  on   the   as- 

Homicide.  •'  i  » 

sumption,  that  the  common  law  could  not  reach  such 
cases ;  and  the  statutes,  when   once  enacted,  supersede 

the  common  law  in  all  time  coming.  Reference  is  made 
in  the  indictment  to  the  bye-laws  of  the  Railway  Com- 
pany, which,  if  good  for  any  thing  at  all,  must  be  held 
to  be  enacted  by  the  authority  of  the  Legislature,  dele-' 
gated  to  the  company  for  this  purpose-  A  penalty,  there- 
fore, being  imposed  on  the  engineman  for  this  offence  by 
one  of  the  bye-laws,  the  common  law  is  excluded  on  the 
principle  just  stated. 

Culpable  homicide  in  our  law,  as  in  that  of  England, 
is  homicidium  culpa  lata  commissum.  In  illustration, 
take  the  case  of  a  guard  of  a  stage-coach  suffering  and 
permitting'  the  common  practice  of  a  boy  hanging  on 
behind  the  coach.  The  danger  there  is  even  greater 
than  in  the  case  of  riding  on  a  tender.  But  this  would 
not  be  culpable  homicide.  If  the  captain  of  a  steam- 
vessel  allowed  one  of  the  passengers  to  stand  beside 
him  on  the  paddle-box, — a  situation  of  great  danger 
in  stormy  weather, — and  the  passenger  fell  off  and  were 
drowned,  could  the  captain  be  indicted  for  culpable  homi- 
cide ?  Such  also  is  the  case  of  a  publican  culpably  fur- 
nishing liquor  in  excess,  which  leads  to  murder.  In  the 
case  of  the  Comet,  the  pilot  and  master  of  the  Ayr  steam- 
er, which  ran  down  the  former  vessel,  though  they  had 
no  share  of  the  blame  of  the  collision  of  the  vessels,  were 
much  blamed  for  not  afterwards  stopping  to  save  the 
drowning  passengers  of  the  Comet ;  but  the  Public  Pro- 
secutor never  dreamt  of  indicting  these  men,  even  for 
such  flagrant  inhumanity.  The  guard  of  a  stage-coach  is 
both  forbidden  by  his  employers,  and  prohibited  by  sta- 
tute, from  taking  on  too  many  passengers.     But  suppose 
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be  takes  on  an  additional  passenger,  and  the  coach  is  up-  No.  74. 
set,  and  the  extra  passenger  is  killed,  would  this  be  cul-  Triy,™ 
pable  homicide?  ^?J;f* 

The  second  detail  of  circumstances  totally  disconnects 

the  death  of  the  sufferer  with  the  neglect  of  the  pannel.  h^^^m* 
The  death  is  distinctly  stated  to  have  resulted  from  an 
intervening  accident.  This  objection  is  obviously  fatal  to 
the  present  charge.  On  the  very  face  of  the  indictment, 
the  Public  Prosecutor  furnishes  the  pannel  with  the  real 
cause  of  the  death,  in  a  circumstance  with  which  he  (the 
pannel)  had  nothing  to  do.  The  statement  of  the  indict- 
ment is,  that  the  cause  of  the  death  was  an  accident. 

Napier,  for  the  prosecution,  answered, — Although 
there  is  no  precise  precedent,  there  are  abundance  of  au- 
thorities, to  show  the  principles  by  which  a  charge  of  cul- 
pable homicide  is  to  be  judged  of;  and  these  principles 
bring  the  present  case  within  the  rules.  These  principles 
seem  to  be,  that  wherever  there'  has  been  culpa,  which 
has  in  any  way  led  to  the  death  of  another, — whether 
that  cu^M  may  have  been  the  direct,  or  only  th|3  indirect 
cause, — ^whether  that  culpa  may  have  consisted  in  a  posi- 
tive act  of  commission,  or  in  a  mere  act  of  omission  or 
neglect  of  duty, — and  whether  the  deceased  himself  may 
have  been  a  sharer  in  the  culpa,  or  been  otherwise  to 
blame, — in  every  such  case  it  is  culpable  homicide ;  and 
these  principles  are  applied  with  the  greater  strictness, 
wherever  (as  in  the  presekit  case)  a  more  than  ordinary 
degree  of  care  and  propriety  of  conduct  was  necessary,  to 
protect  the  lieges  from  danger.  In  illustration  of  these 
principles  there  are  a  variety  of  cases.  (Hume,  I.  p.  192. 
Alison,  I.  pp.  113, 126.)  It  is  true,  that  a  large  pro- 
portion of  these  were  cases  of  culpable  homicide  from 
furious  driving,  where  the  culpa  consisted  in  a  posi- 
tive act  of  commission,  and  may  in  some  measure  be 
said  to  have  been  the  direct  cause  of  death ;  but  there 
are  also  a  considerable  number  of  them,  in  which  the 
culpa  consisted  in  a  mere  omission  or  neglect  of  duty. 
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N«.  74.  and  was  only  an  indirect  cause  of  death.  Snch  is  th^ 
Gray,  case  of  a  carter,  who  leaves  or  neglects  his  horse  and 
1^^  cart  upon  the  streets  of  a  town—  the  horse  takes  fright 


• from  some  pure  accident,  starts  off»  and  kills  a  person, 

H^^idde.  ^^^  ^^Y  ^^^®  ^^^"^  ^ying  drunk  on  the  road.     Such 
also  was  the  case  of  M^Haflfe,  tried  in  the  Admiralty 
Court,    S6th   November   1827»  (Syrae's   Reports,   App. 
No.  3.),  and  afterwards  brought  to  the  Justiciary  Ciourt, 
by  suspension  (lb.  p.  295.),  in  which  the  master  of  a  steam 
vessel,  which  from  the  want  of  a  proper  look  out,  had  run 
down  a  small  fishing  boat  on  the  Clyde,  and  drowned  one 
of  its  crew,  was  tried  for  culpable  homicide.     The  whole 
culpa  charged  against  him,  consisted  in  his  having  neglect- 
ed to  station  a  person  to  keep  a  proper  look  out ; — a  pilot 
was  at  the  helm,  and  he  himself  engaged  below  in  collecting 
the  fares  of  the  passengers.     He  was  convictedf  and  sen-* 
tenced  to  six  months  imprisonment.  Such  also  was  the  case 
of  Morrison  and  Mcintosh,  tried  at  the  Perth  autumn  cir- 
cuit 1834 — which  was  the  case  of  a  death  arising  from 
the  blasting  of  the  rocks  in  excavating  the  docks  at  Dun- 
dee.    The  persons  tried  and  convicted  of  culpable  homi- 
cide were  the  contractor  and  the  foreman.  Neither  of  them 
had  fired  the  blast,  and  one  of  them,  the  contractor,  was 
mot  even  present, — and  their  sole  culpa  ccmsisted  in  having 
neglected  to  make  proper  provisions  for  the  protection  of 
the  lieges^  during  such  dangerous  operations.     In  illustra- 
tion of  the  remaining  principle,  that  the  deceased  may 
himself  have  been  a  sharer  in  the  cu^pa,  there  is  the 
case  of  culpable  homicide  from  the  improper  administra- 
tion of  quack  medicines,  (Hume,  I.  p.  198,)  and  frequent 
cases  of  this  kind  have  occurred  in  En^and,  such  as  the 
well  known  case  of  St.  John  Long,  and  the  late  prosecu- 
tions for  administering  Morrison's  Pills.     In  England 
also  it  has  been  laid  down,  (Russell,  I.  pp.  423,  424» 
480),  that  it  is  murder  to  be  accessory  to  another's  com- 
mitting suicide — and  in  like  manner,  that  it  is  murder  to 
kill  another  at  his  own  express  command* 
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In  ex^nation  of  the  present  dne^mg — the  tender  is  a  No.  jt, 
carriage  used  for  conveying  fuel  for  the  engine.    If  any  ac-    ur^y, 
cident  ha^^ens  to  the  tender  when  preceding,  the  other  car-  ^^il^ 


riages  may  be  stopped,  as  in  the  present  case,  so  as  to  pre-  ■ 

▼ant  any  injury  to  persons  in  these  carriages.    The  danger  ^^1^^ 
is  also  greater  to  an  inexperienced  person  riding  upon  the 
tender*     The  danger  is  farther  increased,  by  the  circum- 
stance of  the  view  of  the  engine-man  being  thus  obstruct- 
ed, and  his  attention  taken  off  his  duty. 

The  indictment  sets  forth,  that  the  pannel  was  the 
person  in  charge,  that  it  was  his  especial  duty,  and  en- 
joined upon  him  by  the  regulations  of  the  company,  duly 
publiahed  and  intimated  to  him,  and  enacted  under  autho- 
rity of  the  statute  therein  libelled,  not  to  allow  any  person 
in  the  situation  of  the  deceased,  to  ride  upon  the  tender ; 
and  **  it  being  highly  dangerous,  and  known  by  him  to 
be  highly  dangerous  to  act  contrary  to  this  his  said 
duty,"  yet  nevertheless,  he  did,  **  culpably  and  mlfuUy, 
and  in  neglect  of,  and  contrary  to  his  said  duty,"  suffer 
and  permit  the  deceased  to  ride  upon  the  said  tender,  then 
preceding  the  engine  and  train  of  carriages,  and  to  con- 
tinue so  to  ride  upon  the  said  tender  under  his  charge, 
until  the  tender  having  bai^ened  to  be  upset,  while  the 
deceased  was  so  improperly  exposed  upon  it,  the  deceased 
was  thrown  off  and  killed,  and  was  so  culpably  killed  by 
the  pannel. 

The  first  objection  stated  for  the  pannel,  that  the 
cui^  charged,  is  not  said  to  have  consisted  in  any  spe* 
cific  act  of  commission,  is  answered  by  reference  to  the 
authorities  already  quoted,  where  the  cu/pa  was  still 
more  purely  an  act  of  omission  or  n^lect  of  duty.  The 
objection,  that  the  pannel  is  not  charged  with  any  offence 
against  puUic  law,  but  only  with  an  infringement  of  the 
bye  laws  of  the  company,  is  not  correct  in  point  of  fact. 
If  the  whole  allusion  to  the  statute,  and  to  bye-laws  of  the 
company  were  omitted,  it  would  still  be  a  case  of  culpable 
homicide*    It  is  a  circumstance  of  aggravation,  that  the 
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No.  74.   duty  there  neglected   was  specially  enjoined  upon    the 

Gray,     panncl  by  the  regulations  of  the  company,  passed  in  ac- 

i83€.     cordance  with  a  public  statute  ;  but  the  essentials  of  the 


charge  are  not  made  to  rest  on  that  circumstance.     In  the 

Homicide.  ^^^  of  M'Haffie,  the  regulations  were  neglected  to  be 
proved,  and  so  rejected  in  evidence,  yet  a  conviction  took 
place  at  common  law.  Then  it  is  said,  the  direct  cause  of 
death  was  an  accident.  In  the  same  way,  in  several  of 
the  cases  above  referred  to,  the  ctilpa  was  not  the  direct, 
but  only  the  indirect  cause  of  death.  The  negligence  here, 
though  not  the  direct  cause  of  death,  was  the  cause  of  the 
deceased  being  in  the  exposed  situation,  through  which  he. 
met  his  death.  In  addition  to  the  authorities  already 
noticed,  Hume,  (1.  p.  299)9  lays  down  the  principle,  as  to 
the  exposure  of  children  without  any  intention  of  destroy-* 
ing  them,  that  ^*  if  the  child  die,  though  by  an  accident 
**  only,  but  an  accident  connected  with  the  exposure  ;  as 
'*  if  it  be  exposed  in  a  field,  and  is  trodden  to  death  by  the 
cattle,  or  on  a  highway,  and  is  crushed  by  a  carriage 
running  over  it,  the  crime  seems  to  be  no  other  than  a 
species  of  culpable  homicide."  In  regard  to  the  argument 
drawn  from  the  English  common  law,  and  the  necessity 
of  providing  punishments  by  special  statutes  in  the  cases 
referred  to,  it  is  well  known  that  the  power  of  the  Eng- 
lish common  law,  is  not  so  great  as  the  acknowledged 
power  of  the  common  law  in  Scotland. 

The  Lord-Advocate  observed  in  addition. — It  is  im- 
portant that  the  general  principles  of  law,  applicable  to 
this  class  of  cases,  should  be  clearly  understood.  No  per- 
son is  liable  to  prosecution,  unless  he  is  guilty  of  some  act 
of  commission  or  omission  contrary  to  law.  A  person  acts 
contrary  to  law,  if  he  conducts  any  operation  with  which 
he  is  entrusted,  so  as  unnecessarily  to  expose  the  lives 
of  other  persons  to  hazard.  If  he  knowingly  does  so,  and  if 
in  consequence  of  that  unlawful  act,  a  person  looses  his 
life,  he  is  the  cause  of  the  death  of  that  person,  and  liable 
to  be  tried  for  culpable  homicide.     Accordingly,  it  has 


it 
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been  found  in  the  cases  referred  to,  that  a  carter  is  No.  74. 
liable  to  such  a  charge,  if  he  leaves  his  cart  in  the  Ora^ 
street,  and   the   horse  runs  off,  and  a  person  is  killed,  ^i^,^ 

There    is    there    merely   an    act    of  omission.       In   a 

steam-boat,  the  master  who  has  omitted  to  put  up  light  Homldd©. 
when  he  ought  to  have  done  so,  if  a  collision  takes  place 
in  the  dark,  and  lives  are  lost,  is  guilty  of  culpable  homi- 
cide ;  and  cases  have  been  referred  to,  where  masters  of 
steam-boats  have  been  convicted  and  punished  in  these 
circumstances,  though  not  on  deck  at  the  time.      The 
culpable  roisconiiuct  is  not  in  such  cases  the  immediate  cause 
of  the  loss  of  life.    It  arises  from  the  collision,  which  would 
probably  not  have  taken  place,  if  the  light  had  been  put 
up.     Thus  it  is  the  culpable  omission,  which  leads  to  the 
fatal  accident.     So  in  the  case  of  the  conducting  of  a  train 
on  a  railway ;  if  the  person  does  so,  in  a  way  which  un- 
necessarily exposes  the  life  of  any  person  to  danger,  he  is 
doing  an  unlawful  act.     He  is  bound  to  conduct  his  train 
with  due  care  and  skill,  or  if  he  knowingly  does  the  con- 
trary, he  is  guilty  of  an  unlawful  act.   IF  death  ensues  from 
that  act  of  his,  he  is  responsible.     He  is  guilty  of  a  positive 
act  of  commission,  in  conducting  his  train  in  that  manner,  as 
much  as  where  a  person  explodes  a  mine  near  a  highway, 
and  thereby  exposes  the  lives  of  other  persons  to  danger 
by  his  unlawful  act.     The  prohibition  by  the  company, 
to  allow  persons  to  go  on  the  locomotive  engine,  or  tender, 
forms  a  part  of  the  gross  misconduct  with  which  the 
pannel  is  charged.     It  is  a  notice  given  him  not  to  do  what 
was  known  to  be  dangerous.     If  in  the  case  of  a  steam- 
boat, or  of  a  mine,  or  a  cart  left  in  the  street,  the  person 
is  warned  by  those  whom  he  is  bound  to   obey,  not  to 
expose  others  to  risk,  he  is  more  blameable.    A  carter 
ordered  by  his  master  not  to  leave  the  horse,  because  he  is 
vicious  or  unsafe,  cannot  plead  ignorance  of  the  hazard 
he  was  ordered  to  prevent.      It  is  said,  why  should  there 
be  a  distinction  between  servants  of  the  company  and  other 
persons  ?      The  answer  is,  that  the  danger  is  not  the  same 

z 
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No.  74.  A  skilfiil  parson  is  not  exposed  to  the  same  hazard  as  a 

Grayr  strangcF,  and  in  the  case  of  such  an  accident  as  this,  may 

^1836.*    be  the  means  of  preventing  it  altogether,  by  observing  the 


obstruction,  and  giving  notice  in  Ume,  which  an  unskilful 

iffiJe.  person  cannot  do. 

In  the  case  before  the  Court,  the pannel  is  charged  with  ne- 
glecting his  duty,  knowing  that  it  was  highly  dangerous 
to  the  lives  of  the  lieges,  to  neglect  or  act  contrary  to  this 
his  duty.      The  indictment    states,  that  he  did  culpa- 
Uy  and  recklessly,  in   neglect  of,  and  contrary  to  his 
duty,  allow  Anderson  to  get  on,  and  ride  upon  the  tender, 
while  it  was  running  on  the  railroad.     Here  is  an  act  not 
merely  of  omission,  but  of  commission  charged.     He  con- 
ducts  the  train,  placing  this  man  in  imnecessary  danger, 
contrary  to  his  duty.      His  proceeding,  in  these  circum- 
stances, as  engineman,  is  unlawful.      It  is  stated  that  the 
tender  was  upset,  in  consequence  of  its  wheels  having  come 
in  contact  with  a  stone,  or  some  other  substance,  or  from 
some  other  cause  to  the  prosecutor  uiJcnown^  and  that 
Anderson  was  killed  in  consequence.    It  has  been  observed, 
that  here  is  a  proximate  cause  of  the  accident  for  which  the 
pannel  is  not  to  blame,  and  for  which  another  may  be  culpa- 
ble. So  there  mightbe,  if  a  coachman  left  his  horses,  and  they 
ran  off,  and  the  coach  was  overturned  on  a  heap  of  stones, 
which  had  been  improperly  left  in  the  street.      If  by  the 
coachman  taking  due  care  of  his  horses  the  accident  would 
not  have  happened,  it  will  not  free  him,  that  another  has 
also  been  to  blame.      On  this  occasion,  the  accident  was 
fatal  only  to  the  person  whom  the  pannel   improperly 
allowed  to  go  on  the  tender,  and  if  he  had  obeyed  the  orders 
he  received,  no  life  would  have  been  lost. 

ING1.IS,  for  the  pannel,  replied — It  is  admitted  that  it 
is  culpable  for  a  man  to  put  the  lives  of  the  lieges  in 
danger.  But  there  is  a  wide  difference  between  a  culpable 
act,  and  an  act  involving  the  guilt  of  culpable  homicide. 
The  death  in  this  case  was  caused  either  by  an  accident, 
or,  it  may  be,  by  the  murderous  act  of  another  person.     If 


AND  CIRCUIT  COURTS  OF  JUSTICIARY.  839 

the  stone  came  there  by  accident,  the  death  was  ac-  n^.  74. 
cidental.  If  it  was  maliciously  placed  there,  then  it  is  Gray, 
sought  to  punish  the  pannel  for  the  murderous  act  of  ^i^ii,^ 

another.     The  argument  of  the  prosecution  goes  on  the 

assumption,  that  the  pannel  knew  the  danger  of  riding  on  uom^lt 
the  tender.  But  was  this  a  situation  of  unqualified  danger  ? 
Was  it  dangerous  per  se  ?  The  production  made  by  the 
fRiUic  prosecutor,  of  the  bye-laws  of  the  company,  proves 
that  k  \(^as  not, — ^for  the  servanto  of  the  company  are  not 
prohibited  from  riding  on  the  tender.  But  how  will  the 
Lord-Advocate  deal  with  a  case,  where  the  engineman 
^  suffers  and  permits"  two  persons,  one  a  servant  of  the 
ccHnpany,  and  one  a  stranger,  to  ride  on  the  tender,  in 
consequence  of  which  both  are  killed  ?  Will  he  indidt 
him  for  the  homicide  of  the  stranger,  and  not  for  that  of 
the  servant? 

The  Court  delayed  pronouncing  judgment  on  the  rele- 
vancy of  the  indictment^  and  continued  the  diet  against 
the  pannel.  The  case  was  not  again  called.  But  it  was 
understood  that  the  opinion  of  the  bench  was,  that 
the  libel  in  its  present  form  was  irrelevant.  And  on 
this  account,  the  Lord-Advocate  did  not  press  for  a  judg- 
ment on  that  indictment ;  and  after  considering  the  whole 
circumstances  of  the  case,  he  declined  to  proceed  further 
against  the  pannel. 


William  Watson,  Suspender— iH«iVet7/. 

AOAINST 

Messrs.  Wood  and  Challinoe,  Gboroe  Bowbrs,  and  Gborge 
Austin,  Respondents— Z>.  F.  Hope^Pemiegf. 

Master  and  Sehvant — Statote  4ih  Geo.  IV.  c. 34— Jurisdiction    no.  75. 

1.  A  workman  having  deserted  his  service  in  England^  and  come  to   Wauon 

Scotland,  may  be  summarily  apprehended  and  conveyed  back  to  ^f^  ^^ 
England,  under  a  warrant  by  an  English  Justice  of  Peace,  indorsed  Challlnor. 
by  a  Justice  in  Scotland. 
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No.  75.  2.  A  complaint  under  the  above  statute  may  be  presented  eitber  to  a 
Watson        Justice  of  the  county  or  place  where  the  servant  contracted  or  was 

Wood  and     employed,  or  to  one  within  whose  jurisdiction  he  is  found. 

Challinor,  3^  Question,  whether  it  is  competent  to  convey  a  party  apprehended 
1836.         under  the  above  statute  to  England  by  sea. 


^"^  and^**'  The  Suspender  having  deserted  from  the  service  of  the 

Interdict.  Respondents,  Messrs.  Wood   and   Challinor,   Potters   at 

Tunstall,  Staffordshire,  the  following  warrant  was  granted 

for  his  apprehension  under  the  statute  4th  Geo.  IV.  c.  34. 

<<  Forasmuch  as  George  Eardley,  agent  to  Messrs.  John  Wood  and 
Edward  Cballinor  of  Tunstall,  in  the  said  county,  manufacturers  of 
earthen-ware,  hath  this  day  made  information  and  complaint  upon 
oath,  before  me,  one  of  his  Majesty's  Justices  of  the  Peace  in  and  for 
the  said  county,  that  William  Watson,  late  of  Burslem,  in  the 
said  county,  potter,  did,  on  the  12th  day  of  March  last,  contract 
with  the  said  Messrs.  Wood  and  Challiuor,  to  serve  them  as  a  potter 
until  Martinmas  next,  and  entered  upon  such  service  accordingly,  and 
that  he,  the  said  William  Watson,  has  absented  himself  from  his  said  ser- 
vice before  the  term  of  his  said  contract  is  completed,  contrary  to  the 
statute  in  that  case  made  and  provided;  these  are,  therefore,  to  command 
you  in  his  Majesty's  name,  forthwith  to  apprehend  and  bring  before  me 
or  any  other  of  his  Majesty's  Justices  of  the  Peace  for  the  said  county, 
the  body  of  the  said  William  Watson,  to  answer  to  the  said  complaint, 
and  be  further  dealt  with,  all  according  to  law.  Herein  fail  ye  not. 
Given  under  my  hand  and  seal,  the  ISth  day  of  July  in  the  year  of  our 
Lord  1836.  (Signed)        T.  H.  Heathcote."     (SeaL) 

The  execution  of  this  warrant  was  entrusted  to  the 
respondent  Austin,  by  whom  the  suspender  was  traced  to 
Glasgow,  and  discovered  to  be  in  the  employment  of 
Messrs.  Kidston  and  Company,  Potters  in  Anderston.  On 
this  discovery,  the  respondent  Bower,  a  traveller  and 
agent  of  Messrs.  Wood  and  ChaIlinor,who  had  accompanied 
the  constable  Austin  to  Glasgow,  appeared  before  Mr. 
Hugh  Hamilton,  one  of  the  justices  of  the  peace  for  Lan- 
arkshire, and  made  oath  to  the  authenticity  of  the  sub- 
scription of  Mr.  Heathcote,  and  thereafter  the  following 
indorsation  was  put  upon  the  warrant.  "  The  subscribing 
**  justice  of  the  peace  of  Lanarkshire,  being  satisfied  that 
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the  within  warrant  has  been  granted  by  H.  Heathcote,  no.  75. 
Esq.,  and  that  he  is  a  justice  of  the  peace,  in  and  for  ^'^ 
the  county  of  Stafford,  in  England,  fifrants  concurrence  ^.^  ^^ 

*  1  i»  Chalhnor, 

**  and  warrant  for  the  due  execution  thereof,  within  the  Nor.  21 

"  county  of  Lanark.     (Signed)  H.  Hamilton,  J.  P.  ]_ 

The  following  additional  concurrence  was  also  subjoined,  Sasp.  Lib. 
"  The  bailie  of  the  river,  and  Firth  of  Clyde,  grants  con-  interdict. 
currence  to  the  within  warrant,  in  order  to  the  same 
being  carried  into  legal  execution,  within  his  jurisdic- 
tion."    (Signed)  William  Craig. 
Under  this  warrant  so  indorsed,  Watson  was  apprehend- 
ed on  the  25th  of  July,  and  put  on  board  a  steam-boat, 
in  which  he  was  conveyed  to  Port  Glasgow,  and  thence 
carried  by  land  to  Greenock,  where  he  was  detained  till 
the  arrival  of  a  vessel  bound  for  Liverpool. 

In  the  meantime,  Messrs.  Kidston  and  Company  pre- 
sented a  petition  to  the  Sheriff  of  Lanarkshire,  against  the 
suspender,  as  in  meditatione  JugiB.    This  petition  stated, 
that  they  had  entered  into  an  agreement  with  the  sus- 
pender, for  the  purpose  of  securing  his  services  for  a  year, 
from  the  18th  of  July,  and,  **  that  notwithstanding  said 
*'  agreement,  and  that  the  said  William  Watson  entered 
*'  upon  his  said  service,  he  has  recently  violated  his  agree- 
«*  ment,  by  leaving  his  said  service,  with  the  intention 
<'  of  proceeding  to  England,  animo  retnanendiy  or    at 
«*  least,  the  said  William  Watson  is  at  this  moment  in 
*'  the    act  of    leaving    this    country   for    England,    in 
*'  breach   of  his  said  engagement,  and   to  the  petition- 
ers' loss  and  damage.      That  the  petitioners  intend 
immediately  raising  an  action  against  the  said  William 
Watson,  for  implement  of  his  said  agreement,  and  for 
damages  to  the  extent  of  L.  100,  or  such  other  sum  as 
**  shall  be  found  due  in  the  course  of  the  said  action.    But 
*^  the  petitioners  are  in   danger   of   being  deprived   of 
"  their  remedy  by  the  said  William  Watson's  Jiiga,  as 
^*  aforesaid."     A  deposition  on  oath,  to  the  same  effect  with 
this  statement,  was  made,  and  the  usual  warrant  for  ap- 
prehension was  granted  by  the  Sheriff  of  Lanarkshire. 
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No.  76.   B^  Yirtue  of  this  warrant,  witk  a  eokicurreace  tJiereko  by 

«.  ^  tke  Sheriff  of  Renfrew,  the  ^ospesider  was  appreheadfed 

cb^Mnw^  while  in  the  act  of  going  on  board  the  Liverpool  steamer, 

^^836^^  taken  back  to  Glasgow,  and  examined  before  the  Sheriff, 

.: who  on  the  36th  of  July,  pronounced  an  interk>ciliit«nr  by 

^"*Md '*^  which  he  **  grants  warrant  to  officers  of  Court  to  impri- 
Interdict.  **  son,  withiu  the  Tolbooth  of  Glasgow,  ike  person  of  the 
*<  said  William  Watsoli,  therein  to  be  detained  until  he 
*^  find  sufficient  caution  acted  in  the  books  of  Court,  de 
^^Judicio  sigti,  in  any  action  tJiat  may  be  raised  against 
^^  him  at  the  petitioners*  iastance,  for  implement  of  the 
'*  agreement,  and  for  paymerit  of  the  loss  and  damages, 
^^  as  aet  forth  in  the  petition,  at  any  time  wilhiit  six;- 
**  fifiontbs  ftom  this  date." 

Watson  was  accordingly  incairctirated  i*  the  Tolbooth 
of  Glasgow,  and  presented  a  bill  ol  suspensioii,  liberation, 
and  interdict,  {Mrayiag  *'  that  the  said  George  Austin^ 
**  Gewge  Bowers,  and  Wood  and  Challi&or,  and  all  others 
**  acting  in  their  behalf,  asud  all  magistrates,  justices  of 
^'  the  peace,  constables,  and  other  officers  of  the  law,  be  in 
**  the  meanwhile  prohibited  and  interdicted  from 
enforcing  and  carrying  into  effect  the  summary  war- 
rants  which  have  already  been  granted,  and  from  gvmth 
ing  and  enforcing  any  others  which  aoay  hereafter  be 
'^  applied  for  in  the  preinises  against  the  complainer,  in  so 
*^  far  at  least  as  these  may  have  in  view  the  removal  of 
*^  the  complainer  out  of  this  country.**  Ob  this  bill  being 
presented,  an  order  for  answers  was  jNronounced,  and  in- 
terim interdict  granted,  and  immediately  thereafter  Messrs. 
Kidston  and  Company  liberated  Watson  from  gaol. 

In  suppcHTt  of  his  application  for  interdict,  the  suspen- 
der pleaded  inter  alia^  (1.)  The  warrant  as  indorsed  gave 
to  power  to  convey  him  into  Renfrewshire,  or  any  where 
beyond  the  bounds  of  the  county  of  Lanark.  (S.)  Imme- 
diately on  being  apprehended,  he  ought  to  have  been 
taken  before  a  judge  for  examination.  (3.)  The  original 
warrant  from  Staffordshire  can  only  be  enforced  in  that 
county,  and  any  concurrences  grafted  in  this  country  can 
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only  have  effeet  in  (beir  partkular  jurisdietioDS.  (4.)  The  No.  7ft. 
statute  4  Geo.  IV.  eap.  34,  under  which  Wood  and  Chal-*      v, 
liaor's  application  comes,  doea  not  recognise  any  applica-  chaiiinor, 
tion,  except  to  the  justice  within  whose  immediate  juris-  ^{^^ 
diction  the  servant  shall  he  found.  


The  respondents  answered, — (I,)  The  suspender  was®"*^^'**'* 
never  taken  out  of  the  jurisdiction,  covered  either  by  the  latwdict. 
concurrence  of  the  Justice  of  Peaee  for  Lanarkshire,  or 
that  of  the  Bailie  of  the  River  and  Firth  of  Clyde.  (2.) 
There  wad  no  necessity  whatever  for  the  suspender  being 
taken  b^ore  a  Judge  in  this  country  for  examination ; 
nor  was  it  ever  beard  of,  that  apprehension  under  the 
warrant  of  an  English  Judge,  indorsed  by  a  Scottish 
Justice  of  Peace,  was  to  be  suspended  on  an  examina- 
tion before  the  latter,  who  was  to  determine  thereby  whe- 
ther the  warrant  was  to  he  executed  or  not.  (3.)  By  the 
statute  13  Geo.  III.  cap.  81,  confirmed  by  54  Geo.  III. 
cap.  186,  there  is  special  and  express  provision  made  for 
executing  in  Scotland  all  criminal  warrants  issued  in 
England,  by  any  Justice  or  Justices  of  the  Peace,  by 
means  of  presenting  that  warrant  to  the  Judge  Ordinary 
in  Scotland  of  the  place  where  the  party  shall  be  found, 
and  obtaining  his  indorsement,  under  which  the  officer  of 
the  law  is  entitled  to  convey  that  party  to  England.  This 
is  just  what  was  done,  and  regularly  done,  in  the  present 
case.  (4.)  The  statute  4  Geo.  IV.  cap.  34,  ^  3,  gives  a 
cumulative  jurisdiction  to  the  authorities  of  the  place 
where  the  delinquent  shall  be  found,  which,  without  the 
provision  of  the  statute,  they  would  not  have  possessed. 
But  the  statutory  provisi<m  does  not  confine  the  jurisdic- 
tion in  the  trial  of  the  offence  to  the  authorities  of  the 
locu9  deprekensionisy  or  exclude  the  jurisdiction  of  the 
authorities  of  the  locus  delicti. 

When  the  case  came  to  be  advised — 

The  Dean  of  Faculty,  for  th^  respondents,  stated, 
that  they  did  not  persist  in  their  intention  of  conveying 
the  suspender  to  England  by  sea. 
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No.  75.       Lord  Gilmes. — Any  difficulty  I  may  have  had  in  the 

V,       case  is  removed,  by  the  admission  that  the  suspender  is 

cbaiiinor,  uot  to  be  seut  by  sea.     It  is  an  undoubted  defect  in  the> 

^me,^  ^^^  ^^  Parliament,  that  no  provision  is  made  for  trans- 


mitting  prisoners  from  the  one  country  to  the  other,  by 

Susp^Lib.  ^j^jg  ^^^  usual  mode  of  conveyance.     But  we  are  re- 
interdict.  ijeved  from  all  difficulty  on  that  subject  by  the  statement 
made  at  the  bar.     And  I  am  therefore  for  refii^g  the 
bill. 

Lord  Mackenzie. — ^I  entirely  concur.  The  prayer 
of  the  bill  does  not  call  upon  us  to  give  any  opinion,  upon 
what  the  effisct  of  removing  the  suspender  to  England  by 
sea  would  be.  And  I  do  not  wish  to  say  any  thing  upon 
that  point  at  present. 

The  other  Judges  having  expressed  their  concurrence, 
the  Court  refused  the  bill,  with  expenses. 

DuNOAS  &  Jamicsok,  W.  S Campbeli.  &  Macdowall,  S. S. C— AgeoU. 


Charles  White,  Suspeoder. — McNeill — A*  M^NeilL 

AGAINST 

Na  7«.    Watson,  Pellet,  and  Company,  Respondents. — Rutherfurd — Ivory. 

White 

WatMD     Master  and  Servant. — Statute,  4  Geo.  IV.  c.  34. — Process — 
Pellet  And      1.  A  complaint  under  the  above  statute  found  competent  against  a 
Company,      workman  in  a  glass  manufactory,  who  refused  to  work,  in  consequence 
1836.  '       of  the  alleged  inefficiency  of  the  assistants  provided  for  him. 

2.  It  is  not  necessary  under  the  statute,  that  the  judgment  should  be 

Suspension,     pronounced  by  the  same  Justice  who  grants  the  warrant  of  appre- 
hension. 

3.  Written  proof  and  pleadings  and  adjournments  of  the  diet  are  com* 
petent  under  the  statute. 

4.  The  Court  equally  divided  on  the  question,  whether  the  absence  of 
the  party,  when  a  sentence  under  the  above  statute  was  pronounced, 
nullified  the  judgment.  But  a  bill  of  suspension  brought  on  that 
ground  refused,  the  Lord  Justice-Clerk  having  no  vote. 
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The  suspender,  of  this  date,  ( 1 1th  June  1 835.)  entered    ^0-76. 
into  a  contract  with  the  respondents,  flint-glass  manufac-      v. 
turers  at  Anderston  of  Glasgow,  by  which  he  engaged  to  p^ie?Iid 
serve  them  for  two  years,  as  a  finisher  or  workman  in  ^5"^*2i' 
flint-glass.     On  the  3d  of  February  1836,  he  refused  to     i^s^- 
work,  being  dissatisfied  with  the  assistants  who  were  pro-^    T^ 
vided  for  the  department  in  which  he  was  engaged.     In 
consequence  of  this  refusal,  the  respondents  presented  to 
the  Justices  of  the  Peace  for  the  county  of  Lanark,  a  pe- 
tition under  the  statute  4th  Geo.  IV.  c.  34,^  and  Mr.  Fre- 


ct 
cc 

44 


'  By  this  statute,  entituled,  <'  An  Act  to  enlarge  the  powers  of  Justi- 
**  oes,  in  determining  complaints  between  masters  and  servants,  and 
"  between  masters,  apprentices,  artificers,  and  others,"  it  is  enacted,  (§  3) 
*^  That  if  any  servant  in  husbandry,  or  any  artificer,  calico-printer, 
**  handicraftsman,  miner,  collier,  keelman,  pitman,  glassman,  potter, 
*<  labourer,  or  other  person,  shall  contract  with  any  person  or  persons 
<*  whomsoever,  to  serve  him,  her  or  them,  for  any  time  or  times  what- 
**  soever,  or  in  any  other  manner,  and  shall  not  enter  into  or  commence 
**  his  or  her  service,  according  to  his  or  her  contract,  (such  contracts 
<*  being  in  writing,  and  signed  by  the  contracting  parties,)  or  having 
**  entered  into  such  service,  shall  absent  himself  or  herself  from  his  or 
*^  her  service,  before  the  term  of  his  or  her  contract,  whether  such 
contract  shall  be  in  writing  or  not  in  writing,  shall  be  completed,  or 
neglect  to  fulfil  the  same,  or  be  guilty  of  any  other  misconduct  or 
misdemeanour  in  the  execution  thereof,  or  otherwise  respecting  th« 
"  same,  then,  and  in  every  such  case,  it  shall  and  may  be  lawful  for 
^*  any  Justice  of  the  Peace  of  the  county,  or  place  where  such  servant 
**  in  husbandry  or  others  before  enumerated  shall  have  so  contracted, 
**  or  be  employed  or  be  found ;  and  such  Justice  is  hereby  authorized 
"  and  empowered,  upon  complaint  thereof,  made  upon  oath  to  him  by 
**  the  person  or  persons,  or  any  of  them  with  whom  such  servant  in 
<«  husbandry,  or  others  before  enumerated,  shall  have  so  contracted,  or 
**  by  his,  her  or  their  steward,  manager  or  agent, — which  oath  such 
*<  Justice  is  hereby  empowered  to  administer, — to  issue  his  warrant  for 
••  the  apprehending  every  such  servant  in  husbandry,  or  others  before 
*<  enumerated,  and  to  examine  into  the  nature  of  the  complaint,  and  if 
*«  it  shall  appear  to  such  Justice,  that  any  such  servant  in  husbandry, 
'*  or  others  before  enumerated,  shall  not  have  fulfilled  such  contract,  or 
**  hath  been  guilty  of  any  other  misconduct  or  misdemeanour  as  afore- 
**  said,  it  shall  and  may  be  lawful  to  such  Justice  to  commit  every  such 
*«  person  to  the  House  of  Correction,  there  to  remain,  and  be  held  at 
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No.  7^  derick  Pellet,  one  of  their  number,  emitted  an  oath  to 
V.      the  verity  of  the  complaint.     Upon  this  application,  war- 
PeiieVand  ^^^^  ^^^  granted  by  Mr.  Michael  Rowand,  one  of  the 
^ITSr  J^ustices,  for  the  suspender'd  apprehension.     He  was  ac- 
i«3«.     eordingly  carried  before  Mr.  William  Gray,  another  of 
Suipention  *^®  Justices,  who,  after  having  examined  him,  pronoun- 
ced the  following  interlocutor : — "  Having  resumed  con- 
**  sideration  of  the  complaint,  with  the  declaration  c^  the 
*^  defender,  and  heard  parties,  allow  the  petitioners  a 
**  proof  of  their  complaint  so  far  as  denied,  and,  in  par- 
ticular, as  to  the  custom  of  the  trade  in  affording  work- 
men, such  as  the  defender,  competent  assistants,  and, 
'*  in  general,  the  practice  of  the  petitioners'  work,  as  re- 
gards instructing  apprentices  or  younger  assistants; 
and  to  the  defender  a  conjunct  proof:  Grants  diligence 
against  witnesses  and  havers  for  both  parties,  and  as- 
**  signs  Saturday  the  6th  current,  at  11  o'clock  forenoon, 
"  to  lead  their  proof.      (Signed)     Wm.  Gray,  J.  P.** 

A  long  proof  was  subsequently  entered  into  on  both 
sides,  the  diets  of  which  were,  by  the  consent  of  parties, 
adjourned  from  time  to  time.  Written  informations  were 
ordered  on  the  proof,  and  judgment  at  last  pronounced 
in  these  terms  : — **  Having  considered  this  process,  and 
**  advised  the  proof  for  both  parties,  with  the  informa- 
"  tions,  Nos.  17  and  18  of  process,  lodged  with  consent 
*^  and  at  the  request  of  parties,  with  the  whole  previous 
^*  steps  of  procedure  and  productions :  Finds  that  the  de- 
**  fender  has  committed  a  breach  of  his  engagement  with 
the  complainers,  and  therefore  convict  him  accordingly 


(C 
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*'  hard  labour  for  a  reasonable  time,  not  exceeding  three  months,  and 
«  to  abate  a  proportional  part  of  his  or  her  wages  for  and  during  such 
'*  period  as  he  or  she  shall  be  so  confined  in  the  House  of  Correction, 
*'  or,  in  lieu  thereof,  to  punish  the  offender  by  abating  the  whole  or  any 
*<  part  of  his  or  her  wages,  or  to  discharge  such  servant  in  husbandry, 
"  or  other  persons  of  the  description  before  enumerated,  from  his  or 
«'  her  contract,  service  or  employment." 
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**  of  said  dlSeiiecf,  and  of  contravenii^  tbe  statute  fomnd'^   No.  m 
**  edi  on ;  grants  warrant  to  constables  of  Court  to  commit      «. 
•*  him  to  the  House  of  Correction  or  Bridewell  of  Glas-  p^^tllnd 
"'  gow,  tberein  to  be  detained,  and  to  be  kept  at  hard  1»-  ^^^'^^' 
'^  bour,  for  the  period  of  fonrteen  days  from  this  date,     i^se. 
«  avA  decerns."  ;;;^ 

Whit£  presented  a  bill  of  suspension  to  the  Court,  on 
the  following  aioong  other  grounds : — (1.)  That  the  judg- 
iDent  was  incompetent,  as  being  pronounced  by  a  different 
justice  from  the  judge  who  granted  the  warrant  for  ap- 
prehension, whereas  the  statute  makes  it  competent  for 
any  Justice  of  the  Peace  to  grant  his  warrant ;  **  and 
**  suck  Justice  is  hereby  authorised,  upon  complaint,  &c." 
to  proceed  to  take  cognisance  of  the  cause.  (2.)  That  the 
proceedings  were  not  conducted  in  conformity  with  the 
statute,  nov  agreeably  to  the  rules  of  common  law — long 
proofs  and  pleadings  being  allowed — many  adjournments 
of  the  diet  taking  place  without  any  order  of  the  Justice 
— mad  informations  having  been  given  in,  but  no  ordar 
made  as  to  their  being  seen  and  answered  by  the  parties. 
(3.)  That  the  secktence  was  pronounced  against  the  accused 
in  his  absence.  (4.)  That  the  case  was  not  one  which 
fell  within  the  statute  at  all,  as  the  parties  were  solely  at 
issue  upon  the  import  of  a  civil  contract,  and  the  differ- 
ence betwixt  them  ought  to  have  been  determined  before 
a  civil  tribunal. 

The  respondents  answered, — (1.)  Both  Mr.  Rowand  and 
Mr.  Gray  are  equally  Justices  of  the  Peace,  and  the 
oiie,  therefc»re,  was  just  as  competent  to  pronounce  the 
final  sentence,  as  the  other  was  to  issue  the  original  deli- 
verance, or  warrant  of  apprehension.  (2.)  There  is  no- 
thing either  in  the  statute  or  at  common  law,  to  make 
written  pleadings  and  written  proof,  and  adjournments 
o|  the  diets  of  proof  incompetent.  All  the  proceedings 
took  place  of  consent  of  parii^Sy  aaad  any  omissions  to 
record  the  formal  part  of  the  procedure  which  occur  are 
in  the  suspender's  own  proof.     ^8.)  The  strict  rule  appl!- 
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No.  7«.    cable  to  the  case  of  a  pannel  in  proper  criminal  procedure, 
V.      where  that  procedure  takes  place  at  the  public  instance,  is 
Peifet  a"nd  not  nccessary  to  be  followed,  as  an  indispensable  requisite 
^ii^v^ll  ^o  the  validity  of  the  sentence.     This  has  been  held  to  be 
1836.    ^|]g  ^Qgg  Qg  iQ  complaints  under  the  game  laws,  even  where 
suvpenaion.  ^^c  public  prosccutor  gives  his  concurrence.     (Alison,  vol. 
II.  p.  53,  case  of  Sloan  v  the  Earl  of  Cassilis,  Nov. 
1828.)     And  much  more  ought  the  same  thing  to  hold  in 
a  question  between  master  and  servant,  where  the  con- 
course of  the  public  prosecutor  is  not  necessary.     Besides, 
since  the  statute  takes  for  granted,  that  the  master  at 
whose  instance  the  prosecution  is  laid,  need  not  appear  at 
all,  and  provides  accordingly  that  the  petition  may  be 
supported  upon  the  oath  of  his  *^  steward,  manager,  or 
agent,"  it  cannot  be  supposed  to  have  made  the  personal 
presence  of  the  other  party  upon  all  occasions  an  indis- 
pensable requisite.     (4.)  Iji  cases   between  master   and 
servant,  even  where  statute  law  does  not  interfere,  it  has 
at  all  times  been  the  practice  for  Justices  of  the  Peace  to 
exercise  a  sort  of  mixed  criminal  and  civil  jurisdiction. 
But  besides,  the  statute  rears  up  the  non-implement  of 
the  otherwise  purely  civil  contract  of  service,  in  all  ques- 
tions between  a  certain  class  of  servants  and  their  masters, 
into  a  quasi  criminal  offence.     And  the  suspender  falls 
confessedly  within  the  class  of  persons  to  whom  the  sta- 
tute immediately  applies. 

When  the  case  came  to  be  advised,  The  Lord  Jus- 
tice-Clerk intimated  the  unanimous  opinion  of  the 
Court,  that  all  the  reasons  of  suspension  were  untenable, 
except  that  founded  upon  the  absence  of  the  suspender 
when  sentence  was  pronounced. 

McNeill,  for  the  suspender,  argued — ^that  the  absence 
of  the  party  at  passing  sentence,  must  be  fatal  to  the  pro- 
ceedings in  any  criminal  case.  The  case  of  Sloan,  alluded 
to  by  Mr.  Alison,  is  not  reported  either  by  Mr.  Sjone  or 
Mr.  Shaw,  and  it  is  not  known  whether  it  was  in  the 
Justiciary  Court  or  in  the  Court  of  Session.     Cases  under 
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this  statute  cannot  come  before  the  Court  of  Session  ;  and   ^.?:  7^- 

'  White 

the   conclusion  for  imprisonment   makes   the  complaint      v. 
strictly  a  criminal  one.  Pdiet  and 

RuTHERFURD,  for  the  respondents,  answered, — ^The  ^Nov*!*2f' 
general  rule  is  undoubtedly  as  stated,  but  that  it  admits    ^^^' 
of  exceptions  is  proved  by  Sloan's  case.      Besides,  the  su«pei»ioii. 
statute  (§  3)  not  only  allows  the  party  complaining  to 
proceed  without  concurrence  of  the  Procurator-Fiscal,  but 
also  dispenses  with  the  presence  of  the  master.     There- 
fore the  benefit  of  proceeding  by  an  agent  cannot  be  de- 
nied to  the  other  party.     And  the  suspender,  by  allowing 
a  discussion  in  writing,  and  consenting  to  adjournments 
of  the  diet,  permitted  a  great  part  of  the  case  to  be  con- 
ducted on  this  footing. 

M*Neill  replied, — Though  the  statute  gives  power  to 
a  steward,  manager,  or  agent,  to  support  the  complaint 
by  his  oath,  the  objection  is  not  affected  by  that  circum- 
stance. If  a  statute  were  passed,  allowing  a  trustee  to 
prosecute  in  cases  of  fraudulent  bankruptcy,  that  would 
not  alter  the  general  rule  of  law,  which  requires  the  pre- 
sence of  the  pannel  at  every  stage  of  the  proceedings. 
Besides,  the  statute,  so  far  from  allowing  the  defender  to 
appear  by  an  agent,  requires  his  personal  apprehension. 
It  is  said  it  is  for  the  party's  benefit  that  his  presence 
should  be  dispensed  with.  This  would  hold  in  every 
criminal  case,  if  the  panneFs  convenience  were  to  be  con- 
sulted. But  no  consent  by  the  party  can  prevent  the 
nullity  of  the  proceeding. 

Lord  Gillies. — The  question  is,  whether  contraven- 
tion of  this  statute  is  to  be  considered  as  a  known  crime 
in  the  law  of  Scotland.  In  ordinary  criminal  cases  the 
presence  of  the  pannel  is  indispensable  at  every  stage  of 
the  procedure.  Therefore  it  was  not  mor^  necessary  that 
the  suspender  should  be  present  at  passing  sentence,  than 
at  the  other  diets.  It  rather  appears  to  me,  however, 
that  we  are  to  consider  his  consent  to  other  parts  of  the 
case  proceeding  in  his  absence,  as  a  consent  also  to  judg- 
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No.  76.  meot  being  passed  in  the  same  way.     I  agree  with  the 

V.      observation,  that  even  his  consent  would  not  have  pre-^ 

PeU^t"^a"  d  vented  the  nullity  of  such  a  procedure,  in  a  strictly  cri- 

COTopany,  minal  casc.     The  rule  is  absolute,  that  at  whatever  in- 

1836.     convenience,  the  pannel  must  be  present  At  every  stage  of 

~    ~  a  criminal  trial.     But  in  a  case  under  this  statute,  where 

even  the  concurrence  of  the  public  prosecutor  is'dispensed 

with,  I  cannot  hold  that  so  strict  >a  rule  obtains.     I  am 

therefore  for  refusing  the  bill. 

Lord  Meadowbank. — I  am  sorry  to  be  compelled  to 
differ.  We  have  determined  to-day  that  warrants  grant- 
ed under  this  statute  are  criminal  warrants,  and  are  to  be 
enforced  as  sucfa.^  In  this  case,  if  the  paity  bad  escaped 
to  England,  the  Justices  there  must  from' the  recijwodty 
of  the  law,  have  gra&ted  their  concurrence  to  the  Scotch 
warrant.  Therefore  it  is,  that  I  cannot  consider  this  as 
other  than  a  purely  criminal  case.  The  statute,  indeed, 
gives  the  master  or  his  agent  a  power  of  prosecution.  But 
this  is  doing  nothing  more  than  creating  an  officer  with 
power  to  prosecute.  The  statute  does  not  necessarily  alter 
the  whole  nature  of  the  proceeding.  It  contains  nothing 
dispensing  with  the  presence  of  the  party  at  any  part  of 
the  procedure.  Has  then  any  thing  taken  place  in  this  par- 
ticular case,  which  deprives  the  party  of  his  right  to  be 
present  ?  The  consent  of  a  party  to  written  pleadings  is 
not  to  be  held  as  an  abandonment  of  that  right.  The 
consent  of  a  pannel  to  informations  being  ordered,  either 
in  this  Court  or  in  the  Sheriff  Court,  has  not  that  effect. 
If  this  is  a  criminal  complaint,  the  decisions  of  the  Court 
have  been  uniform  ;  and  it  would  be  pessimi  exempU  if 
we  were  now  to  hold,  that  at  any  stage  of  a  criminal  pro- 
ceeding the  presence  <tf  the  pannel  can  be  dispensed  with. 
Lord  Mackenzie. — I  am  not  in  possession  of  such 
information  as  enables  me  to  say,  that  it  is  competent 
under  this  statute  to  take  any  step  in  absence  of  the  party. 


^  See  the  case  of  Walson  v  Wood  Qnd  Cballinor  ante  |y.  339. 
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This  18  a  British  statute,  and  if  I  were  sure  that  the  prae-    No.  76. 
tke  in  England  has  been  to  conduct  proceedings  under  it,      «.' 
without  the  parties  being  present,  the  view  I  take  of  the  p^ie'^^J^nd 
matter  might  be  altered.    But  I  have  not  heard  this  <^<f  p»;;y> 

o  Nov.  21 

stated,  and  I  suppose  it  is  not  the  fact.  The  statute  pro^  ism. 
vides  for  the  apprehension  of  the  party,  and  for  his  com-  ~  ~ 
mittal,  which  certainly  contemplates  his  being  present 
before  the  Justice.  And  under  these  circumstances, — not 
being  certain  that  a  jurisdiction  was  intended  to  be 
creisted,  which  should  be  governed  by  different  rules  from 
thoae  ado])ted  in  other  criminal  prosecutions, — I  think 
the  absence  of  the  suspender,  when  sentence  was  pro- 
nounced, is  such  a  nullity  in  the  procedure,  as  must  lead 
to  the  judgment  being  suspended. 

Lord  Moncreiff. — ^I  concur    with  Lord    Gillies. 
This  is  a  very  peculiar  case.     The  ordinary  rule  of  law 
undoubtedly  is,  that  the  accused  party  must  be  present  at 
every  diet.     Now  I  think  the  statute  contemplated  in  the 
ordinary  case  such  a  summary  procedure,  as  would  be  con- 
sistent with  the  observance  of  this  rule.     But  I  cannot 
agree  with  Lord  Mackenzie  as  to  the  effect  of  that  clause 
of  the  statute  which  relates  to  the  committal  of  the  party. 
For  in  no  case  does  the  magistrate  commit  the  party  him« 
self ;  he  only  grants  an  order  to  constables  of  court  to 
ccmimit  him.     In  this  particular  case,  the  statement  of  the 
accused  party  was,  that  his  refusal  to  work  was  justified 
by  his  not  being  provided  with  such  assistance  as  is  usual 
in  the  trade ;  and  all  pai*ties  agreed  as  to  the  necessity  of 
further  inquiry.     Was  it  then  necessary,  in  the  conduct 
of  this  inquiry,  that  the  pannel  should  be  present  at  all 
the  diets  <^  proof? — for  it  seems  to  be  admitted  that  there 
is  no  difference  between  one  diet   and  another.     Now 
there  is  no  alternative  between  holding  that  the  prosecu- 
tor has  power  to  say,  the  accused  must  go  to  gaol,  or  else 
find  caution  to  attend  all  diets  of  proof,  and  admitting 
that  his  absence  does  not  create  a  nullity.   The  proceeding 
adopted  in  this  case  is  the  most  favoiu*able  to  the  pannel. 
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No.  76.  If  he  could  be  cominltted  in  consequence  of  failing  to  find 

V       caution,  the  hardship  to  him  would  be  great,  because  the 

PeUetMid  imprisonment  might  be  longer  than  what  would  follow 

^nIIv*2i'  "P^°  sentence.     Then  there  is  Sloan's  case,  as  reported 

1836.     by  Mr.  Alison,  which  must  have  been  in  the  Justiciary 

Sospenston.  ^o"^-  ^  ^^  ^^t  see  how  the  decision  we  have  already 
given  to-day  affects  this  case.  And,  on  the  whole,  there- 
fore, I  am  of  opinion  that  there  is  no  good  foundation  for 
the  objection. 

Lord  Medwyn,  I  entirely  agree  in  the  position,  that 
in  all  purely  criminal  cases  the  pannel  must  be  present  at 
all  diets  of  Court.  But  this  is  a  criminal  proceeding  sui 
generis.  The  statute  is  for  disputes  between  masters  and 
their  servants,  and  apprentices  in  manufactories,  and  re- 
gulates the  procedure  which  is  to  take  place.  In  the 
present  case,  a  conviction  is  not  necessarily  followed  by 
imprisonment,  since  the  party  may,  in  lieu  thereof,  be 
punished  by  an  abatement  of  the  whole  or  any  part  of  his 
wages,  or  by  being  discharged  from  his  service.  I  do  not 
think  the  proceedings  void,  because  the  Justice  gave  judg- 
ment without  the  defender  being  present.  It  has  been 
well  observed,  that  it  might  be  exceedingly  oppressive  to 
a  party  in  such  a  case,  to  be  compelled  to  find  caution  to 
attend  all  diets  of  Court, — the  consequence  of  not  being 
able  to  do  so  being  imprisonment,  if  the  inquiry  cannot 
be  finished  in  one  day,  as  will  often  be  the  case ;  and  I 
quite  agree  with  Lord  Meadowbank  that  the  consent  of 
the  party  here  to  have  written  pleadings  would  not  be 
held  as  an  abandonment  of  his  right  to  be  present.  But 
this  is  a  statute  for  both  ends  of  the  island,  and  I  would 
not  willingly  go  beyond  what  the  practice  under  it  has 
been  in  England,  so  far  as  consistent  with  our  own  forms. 
Although  written  informations  are  not  ordered  there,  I 
see  it  laid  down  in  a  practical  book,  as  I  understand  of 
great  authority,  that  a  Justice  or  Justices  may  take  time  to 
consider  the  judgment  to  be  given ;  that  if  tw  )  Justices 
must  convict,  they  should  be  present  together  when  they 
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resolve  upon  the  conviction ;  and  it  is  added,  "  It  will  be    ^?:  7^* 
^^  proper  for  the  Justices  to  give  the  complainant  and  de-       v. 
*^  fendant  reasonable  notice   of  the  intended   time  ^nd  Peifet  Tmi 
"  place  when  the  Justices  will  decide,  so  that  they  may  be  ^^^^2?' 
present,  if  they  should  think  fit,  and  hear  their  verbal     ^^^' 
judgment,  and  receive  a  copy  of  their  conviction,  if  they  suipension. 
"  should  so  desire.'*     Chitty's  Practice  of  the  Law,  vol.  II. 
p.  192.     In  summary  proceedings  such  as  these,  before  in- 
ferior judges,  I  consider  it  very  injudicious  to  insist  on 
any  formalities  not  expressly  required  by  the  act  esta- 
blishing the  jurisdiction,  which  are  not  essential  to  the 
ends  of  justice,  and  which  are  adopted  mainly  from  the 
course  of  practice  in  this  Court,  for  the  high  crimes  which 
come  within  its  jurisdiction. 

The  Lord  Justice-Clerk. — I  am  sorry  to  differ 
from  the  majority  of  the  Court.     But  I  concur  in  the 
opinion  expressed  by  the  two  Judges  who  hold  that  this 
was  a  criminal  procedure,  and  therefore  that  it  falls  under 
the  general   rule  established  in  the   case   of  McAllister 
(June  12,  1812,  Fac.  Coll.)      If  the  case  of  Sloan,  re- 
ferred to  by  Mr.  Alison,  was  in  this  Court,  it  is  unques- 
tionably a  precedent  the  other  way.     But  many  cases  come 
before  Justice  of  Peace  Courts  under  the  game  laws,  which 
are  in  reality  revenue  cases,  and  in  which  the  power  of 
review  is  not  in  the  Justiciary  Court.     This  is  certainly 
a  peculiar  statute.     But  a  prosecution  under  it  involves  a 
very  heavy  punishment.     Does  it  then  make  any  essential 
difference,  that  a  proof  is  admitted  and  informations  al- 
lowed ?     Is  the  character  of  the  proceeding  thus  altered  ? 
Is  that  proceeding  of  a  civil  or  of  a  criminal  nature?  Or  is 
it  of  such  a  mixed  character,  as  to  justify  us  in  departing 
from  the  general  rule  of  law  on  this  subject  ?     We  have 
to-day  sanctioned  the  principle,  that  a  warrant  granted 
under  this  statute  is  a  criminal  warrant ;  and  I  for  one  am 
of  opinion,  that  the  pronouncing  sentence  in  absence  of  the 
party  was  contrary  to  all  the  principles  of  criminal  law, 

2  A 
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No.  76.    and  ought  therefore  to  be  a  sufficient  ground  for  suspend- 

^^;^    ing  the  judgment. 
Mirt^d      ^^^^  Medwyn. — Since  the  Bench  is  equally  divided 
Company,  on  this  point,  and  the  judgment,  if  given,  will  be  contrarjr 

1836.     to  the  opinion  of  the  head  of  the  Court,  I  prcq^e  that  we 


mFm 


should  order  informations. 


uspention.      ^^^  LoRD  Justice-Clerk. — The  respondents  will 
hardly  agree  to  that  now. 

Lord  Meadowbank. — ^Although  from  the  constitu- 
tion of  this  Court,  the  judgment  in  a  case  of  equality  is 
given  against  the  opinion  of  the  presiding  Judge,  the  un- 
derstanding win  of  course  be,  that  this  is  an  open  ques- 
tion. 

The  Court  accordingly  refused  the  bill  with  expenses. 

Charles  F.  Davidsov,  W.S.— Gibson-Ckaigs,  Waudlaw  and  Dalsjei., 
W.S.,  Agents. 


His  Majbsty*8  Advocate — LardAdvooaie  Murray — Itmei. 

AGAINST 

Isabella  Cobb  or  Fairweather — Cook* 

RscaRD. — Res  Judicata. — Mukpsr — I.  Therecord  of  a  Pdiee  Court, 
bearing  that  the  Magistrate  had  **  examined  the  defender,  and  heard 
<*  the  evidence  adduced,''  is  conclusive  of  the  &ct  that  the  witnesses 
in  the  trial  to  which  it  refers  were  examined  on  oath ;  and  it  is  in- 
competent to  redargue  or  contradict  such  a  record  by  parole  proof. 

2.  A  pannel  who  had  been  acquitted  in  a  Police  Court  on  a  charge  of 
assault,  having  in  oonsequence  of  the  death  of  the  injured  party, 
been  afterwards  indicted  for  murder,  the  plea  of  res  judicata  founded 
on  the  former  trial  repelled. 

No.  77.        Informations  were  ordered  in  this  case,'  (1.)  on  the  com- 
Cobb     petency  of  leading  parole  proof  in  support  of  the  prose- 

or 
Fairweather. 


«   1    I    I      ■       ■   P         »»^»^^— ^^-^i^-^i^»«i^^^T-"^^'^F»^»^^ 


1  See  Ante,  No.  30,  p.  176,  and  No.  43,  p.  227. 
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cutor'3  allegation,  that  in  the  trial  of  the  pannel  for  aa-    No.  77. 
sault  before  the  P<^oe  Court  of  Dundee  the  witiieaaes     cobb 
were  not  sworn ;  and  (2.)  on  the  relevaney  of  the  plea  ofp^^{^^^„ 
reM  judicata^  founded  on  the  result  ^  that  triaU  as  a  de-    ^^^^ 
feuice  against  the  charge  of  murder.  ' 

In  the  Information  for  the  prosecution  it  was  argued,        Murder. 

1.  Although  it  is  incompetent  to  lead  evidence,  to  contra- 
dict a  record  of  a  legal  court  properly  certified,  and  ex  fade 
r^ular ;  yet  where  a  material  subject  of  inquiry,  such  as 
the  swearing  or  not  swearing  of  witnesses,  is  altc^ether 
omitted,  it  becomes  not  only  allowable,  but  necessary,  to 
inquire  into  the  custom  of  the  Court,  to  ascertain  whether 
evidence  is  ever  admitted  there  not  upon  oath,  and  ia 
particuhuTf  whether  that  was  in  fad  the  case,  in  the  trial 
in  question* 

This  principle  was  recognised  in  two  cases  regarding 
convictions  in  a  court  under  the  immediate  inspection  of 
the  Supreme  Court,  the  form  of  whose  proceedings  is 
TVell  known,  and  of  which  it  is  Icnown,  in  particular, 
that  evidence  is  usually  taken  upon  oath ;  and  where, 
therefore,  the  presumption  of  onmia  rite  et  solemniter  aeta, 
mi^t  naturally  be  held  to  preclude  all  inquiry  as  to  the 
form  of  procedure  and  quality  of  the  evidence.  (Allan 
Grant  and  others,  March  5,  1827;  Syme,  p.  138.  Tho- 
mas Furves,  May  16,  1825 ;  Shaw,  p.  133.)  In  the 
present  case,  the  circumstances  are  very  different.  The 
Police  Court  of  Dundee  is  not  an  old  burgh  court,  with 
a  common  law  jurisdiction,  undefined,  or  limited  only  by 
practice.  Its  whole  existence  and  power  are  derived 
from  the  Dundee  police  act,  (5  Geo.  IV.  c.  129),  under 
which  the  penalties  are  limited  to  L.5  of  fine,  or  sixty 
days'  imprisonment ;  and  it  is  provided,  that  in  any  case 
deserving  a  higher  punishment,  the  accused  shall  be 
handed  over  to  the  Procurator-Fiscal  of  the  Sheriff-Court. 
It  is  manifest  from  these  provisions,  that  the  legislature 
intended  here  to  create  a  court  for  trial  only  of  petty  of- 
fences, and  that  in  the  most  summary  and  expeditious 
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No-  77.     manner.    The  general  purposes  of  the  act  are  "  the  better 

Cobb     paving,  lighting,  watching,  and  cleansing  of  the  burgh  ;** 

Fairw«ther,  ^^d  it  is  of  offeuces  Connected  with  one  or  other  of  these 

^is36^    purposes  that  the  court  is  especially  to  have  cognizance. 

In  a  court  of  this  nature,  there  is  no  anomaly  in  suppos- 

Muracr.  jjjg^  ^jj^^.  ^^  ^^g  intentionally  left  to  the  discretion  of  the 
Judge,  in  what  cases  an  oath  should  be  administered,  and 
in  what  cases  that  formality  might  be  dispensed  with. 

The  Magistrates  of  Dundee  have  taken  this  view  of 
their  act ;  and  it  is  not,  and  has  never  been,  usual  in  that 
police  court  to  swear  witnesses,  except  in  cases  of  theft, 
or  other  charges  of  a  serious  nature,  unless  the  accused 
demands  it. 

It  is  not  necessary,  therefore,  to  allege  any  informality 
in  the  present  case ;  the  presumption  of  omnia  rite  et 
solemniter  acta  may  be  allowed  its  full  force ;  and  yet 
there  is  such  reasonable  room  for  doubt,  whether  the 
words  of  the  record  imply  that  evidence  on  oath  was  led, 
that  the  court  cannot,  in  conformity  with  its  previous 
procedure,  decline  to  take  evidence  in  support  of  the  alle- 
gation, that  the  evidence  was  really  not  upon  oath. 

It  is  indeed  true,  that  the  Court  has  declared  that  it 
will  pay  no  regard  to  any  convictions  which  have  pro- 
ceeded upon  evidence  not  on  oath  ;  and  its  declaration 
has  been  effectual,  so  far  as  to  secure  that  all  trials  which 
are  of  such  a  nature  that  they  may  probably  be  founded 
upon  in  the  Court  of  Justiciary  afterwards,  proceed  upoh 
evidence  duly  sworn.  But  it  cannot  be  supposed,  that  the 
Court  meant  to  declare,  that  the  word  '*  evidence*'  should 
henceforth  universally  mean  testimony  on  oath.  All  that 
the  Court  fixed  was,  that  in  cases  of  such  importance  as 
to  be  capable  of  serving  as  aggravations  to  subsequent 
offences,  the  witnesses  should  be  sworn ;  and  after  re- 
peated declarations  to  that  effect,  that  any  form  of  words, 
which,  taken  in  conjunction  with  the  known  procedure  of 
the  inferior  court,  could  reasonably  be  interpreted  to  mean 
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that  the  witnesses  were  sworn,  should  be  held  a  sufficient    no.  77. 
presumption  of  that  necessary  fact.  ^^h^ 

It  is  in  vain  to  ar^ue  that  the  court  can  look  to  nothing:  ^  .   ^^  ^ 

°  ^  Fairweather, 

but  the  record,  and  that  all  other  evidence  connected  with    Nov.  21 

the  res  gestae  of  the  trial,  is  inadmissible.      In  much ]_ 

more  formal  and  authoritative   records  the   Court   has    Murder. 
judged  differently. 

In  the  case  of  Menzies  (1790)  the  proposition  main- 
tained by  the  Public  Prosecutor,  and  supported  by  the 
Court,  was  only — **  that  the  records  of  courts  of  justice 
are  conclusive  evidence  of  the  acts  done  by  such  courts." 

The  most  deliberate  and  solemn  judgment  of  the  Court 
of  Justiciary,  with  regard  to  the  authority  of  a  formal  re- 
cord of  Court,  even  when  it  was  a  record  of  the  Supreme 
Court  itself,  went  no  farther  than  to  say,  that  ''  parole 
evidence  to  contradict  and  impeach  the  regularity  of  the 
proceedings^  as  appearing  on  the  face  of  the  minutes  of 
Courts  which  are  the  regular  and  authentic  record  there- 
if 9  is  inadmissible,  and  cannot  be  taken  into  considera- 
tion." (James  Hannah,  12th  July  1809.  Hume,  II.  317.) 
When  that  judgment  was  afterwards  founded  upon,  as 
an  authority  for  holding  that  the. formal  record  of  Court, 
and  the  presumption  of  mnnia  rite  et  solemniter  acta^ 
excluded  all  parole  evidence  to  set  aside  the  judgment, 
— the  Court  drew  the  distinction  which  is  now  maintain- 
ed. The  objection  taken  was,  that  one  of  the  Jury 
which  convicted  was  under  age.  Lord  Gillies  observed, 
It  does  not  appear  to  be  contrary  to  the  record. 
The  record  merely  says,  that  the  Jury  were  properly 
sworn  ;  but  it  does  not  say,  that  they  were  all  capable 
of  acting  as  Jurymen ;  there  is,  therefore,  no  im- 
peachment of  what  is  there  stated.  Ex  facie  of  the 
record,  there  is  nothing  contradicted."  Lord  Pit- 
milly  lays  down  the  law  in  these  terms  : — "  The  second 
argument  is,  that  to  admit  parole  evidence  in  support  of 
the  objection,  would  be  to  impeach  the  record  ;  and  re- 
"  ference  is  made  to  the  case  of  Hannah  in  1809.    I  agree 


it 
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Ko.  77.    "  with  Lord  Ojllies  in  tldnking,  thdt  there  does  not  aff^iear 

^^^    "  any  thing  in  that  case  to  affSectthe  present.  I  allow  that 

Fainmiher  **  pa^le  evidence  cannot  be  admitted  to  eonU^adict  writing, 

Nov.  21    «  tfiien  writing  is  a  necessary  solemnity.    Bat  the  record 

'     **  never  stated  the  age  of  the  Jury  in  any  case.     There  is 


MHfdr.  <«  here  no  contradiction  of  the  record.  It  does  not  dtate 
*'  that  this  man  was  of  age.  It  is  said,  however,  that  it 
**  presumes  this,  when  it  calls  him  a  Jmyman.  This  I  eon* 
**  ceive  to  be  quite  a  stretching  of  the  principle.  If  eapUaUs 
*^  fMimicitia  were  alleged  as  an  objection  to  a  jinyman,  that 
**  would  not  impeadi  the  record."  The  Lord  Jnstice-Clerk, 
taking  the  same  view,  and  holding  the  case  of  Menzies, 
with  Mr.  Hume's  conrnientaries  upon  it,  to  have  settled 
the  law  in  this  matter,  explains,  that  the  case  of  Hannah 
did  not  interfere  with  the  prior  judgment*  '^  Theiis  the 
^  record  bore,  that  a  regolar  jtuy  were  lawfully  sworn ; 
^^  and  the  question  was,  could  parole  evidence  be  allowed 
**  to  impeach  the  record  ?'-^wtaat  was  the  fact  there,^-^ 
**  were  they  sworn  or  not  ?  the  record  bearing  that  they 
•*  were."  The  case  here,  however,  is  that  a  man  is  sworn 
''  without  objection ;  but  it  is  afterwards  found  out  that 
*'  he  was  a  minor.  I  cannot  raise  a  doubt  in  my  mind 
**  upon  this  part  of  the  case."  (Case  of  Sharpe,  1821 ; 
repwted  by  Mr.  J.  Watson,  advocate.) 

Such  is  the  principle  established  by  a  series  of  most 
deliberate  and  solemn  decisions  of  the  High  Court,  which, 
while  it  holds^  that  a  formal  record  of  Court  is  not  to  be 
contradicted  by  parole  testimony,  will  not  exclude  evi- 
dence of  a  radical  and  vital  nullity  in  the  proceedings, 
when  the  record  sets  forth  nothing  wfaatev^  on  the  sub- 
ject.    And  thisr  principle,  if  applicable  to  the  proceedings 
of  the  Supreme  Court,  where  the  strictest  regularity  is 
presumable,  is  a  Jbrtiori  applicable  to  the  record  of  a 
police  court,  with  a  petty  jurisdiction.     It  seems  indis- 
putable, that  if  the  record  had  borne  the  conviction  of  the 
pannel,  instead  of  her  acquittal,  she  could  have  suspended 
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the  ezeeatioii  of  ttie  sentence,  upon  such  an  allegation  as 
that  now  made  on  the  part  of  the  Crown. 

S.  It  is  maintained  that  the  previous  trial  and  acquittal 
of  the  paanel,  on  a  charge  of  assault,  even  if  proceeding 
on  the  testimony  of  sworn  witnesses,  and  with  all  the  re- 
gularitjr  and  solemnity  which  the  Police  Coiurt  of  Dundee 
admits  of,  or  which  can  be  supposed  from  the  face  of  the 
record,  are  not  sufficient  to  support  the  plea  of  res  Judi-* 
cata^  as  against  an  indictment  for  murder  in  the  Court  of 


No.  77. 

IiabeUa 
Cobb 

or 


In  reference  to  the  great  principle  of  the  criminal  law, 
that  no  one  shoidd  be  tried  twice  for  the  same  offence — 
that  no  man  shall  thole  an  assize  twice  £9r  the  same  crime 
— the  first  point  to  be  considered  is,  what  is  meant  in  our 
books  and  courts  by  tholing  an  assize  ?  From  the  simple 
meaning  of  the  words,  it  might  be  understood  in  a 
sense  which  would  set  to  rest  the  present  question ;  but 
the  maxim  must  apparently  have  been  adopted  in  Soot- 
land,  at  a  time  when  juries  ware  considered  more  indis- 
pensaUe  in  all  criminal  trials,  than  is  now  the  case  ;  or 
else  a  rule  originally  established  to  protect  the  lieges 
against  two  capital  trials  for  the  same  ofience,  has  been 
extended  by  the  equity  of  later  times,  to  prohibit  expos- 
ing the  accused  in  any  circumstances  to  repeated  trials  in 
competent  courts.  The  latter  view  is  supported  by  the 
analogy  of  the  English  law,  which,  like  our  own»  pro- 
hibits repeated  trials  for  the  same  offence ;,  and  that  doc- 
trine is  laid  down  by  their  writers  in  the  remarkable 
words,  **  that  a  man  shall  not  be  brought  into  danger  qf 
^  his  life  for  one  and  the  same  offence  more  than  once.** 
(Hanidns,  P.  C.  book  ii.  diap.  S5.) ;  **  that  no  man  is  to 
^  be  brought  into  jeopardy  of  hu  life  more  than  once 
^  for  the  same  offence."    (Blackstone,  iv.  26.) 

Without  considering,  however,  too  minutely  the  ori^ 
ginal  import  of  the  rule,  it  is  admitted  that  our  institu- 
tional writers,  the  decisions  of  the  Court,  and  the  univer- 
sal consent  and  approbation  of  the  country  have  fixed, 


Not.  21 
1838. 

Murder. 
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>*o.  77-    that  a  person  who  has  been  fairly  tried  by  a  competent 
Cobb      Court,  with  the  solemnities  required  by  law,  shall  not 

Fiinmther,  upou  any  pretext  be  exposed  to  trial  a  second  time,  con- 
^1^6^^    ceming  the  same  species  ^acti  which  formed  the  subject 

of  the  first  trial. 

Murd«jr.  j^  must  be  granted,  on  the  other  hand,  that  trials  of 
the  same  species  Jacti  may  be  imagined,  which  will  not 
furnish  a  plea  of  res  Judicata  against  a  new  trial.  For 
example,  a  collusive  trial,  (Wallace,  1780),  a  trial  by  a 
Court  by  its  constitution  not  competent  to  try  the  offence 
libelled,  as  the  trial  of  one  of  the  pleas  of  the  Crown  by 
an  inferior  judge — a  trial  by  a  Court  ex  fame  of  the  re- 
cord deficient  in  some  of  its  necessary  parts,  as  a  Justice 
Court  with  only  one  justice  present — (M^Lellan,  Ajrr, 
autumn  1824),  cannot  be  pleaded  as  res  judicata  in  bar  of 
a  new  trial  for  the  same  offence. 

It  is  maintained  that  the  pannel  here  has  not  under- 
gone a  fair  and  regular  trial  in  a  Court  competent  to  the 
offence,  or,  in  other  words,  has  not  tholed  an  assize 
for  the  facts  and  circumstances  with  which  she  is  now 
charged  She  was  brought  before  the  magistrate  sitting  in 
the  Police  Court  of  Dundee,  on  the  26th  January  last, 
charged  with  having,  on  the  precious  day^  assaulted  Mary 
Taylor  or  Crammond  with  a  besom  and  a  metal  goUet, 
to  the  effusion  of  blood.  No  inducire  were  allowed  for 
collecting  evidence,  or  preparing  a  defence,  still  less  for 
ascertaining  the  restdt  of  the  injuries  alleged  to  have 
been  inflicted.  The  bailie,  being  well  aware  of  the  limited 
nature  of  his  own  jurisdiction  in  regard  to  punishment, — 
knowing  the  description  of  cases  that  usually  come  before 
him,  and  finding  no  averment  of  serious  injury  in  the 
libel  to  undeceive  him,  or  to  show  the  nature  of  the 
offence — proceeded  very  naturally  to  treat  the  matter  like 
a  common  brawl;  called  only  one  witness  besides  the  party 
injured ;  and  then  assoilzied  the  pannel,  and  dismissed 
her  from  the  bar. 

As  there  was  no  charge  of  serious  injury  or  danger  to 
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life,  there  was  of  course  no  examination  of  medical  evi-    so.  77. 
dence  ;  and  it  was  not  till  some  time  afterwards  that  it    ^^^ 
was  discovered  that  the  injuries  were  mortal,  and  thatp^.^'^^ 
death  ensued.  mov.  21 

It  is  very  probable  that  the  pannel  defended  herself 1_ 

with  the  plea  of  provocation,  which  might  form  a  rele-  Murder. 
vant  and  good  defence  against  the  charge  of  assault,  while 
it  cannot  be  entertained  at  all  against  the  present  charge. 

She  is  now  indicted  for  the  crime  of  murder,  by 
means  of  an  assault  committed  on  the  same  person,  at 
the  same  time  and  place  libelled  in  the  complaint  in  the 
Police  Court.  It  may  be  mentioned — although  it  is  per- 
haps not  very  material — that  a  different  instrument  of 
assault,  namely  a  poker,  ,a  lethal  weapon  in  the  acceptation 
of  the  law,  is  now  libelled. 

The  real  answer  to  the  plea  of  res  judicata  appears  to 
be,  that  the  assault  was  of  too  serious  a  nature  to  be 
competently  tried  in  the  Police  Court.  It  is  true  this 
does  not  appear  on  the  face  of  the  record,  or  appears  only 
partially;  but  there  is  nothing  in  the  record  which  in 
any  manner  contradicts  it ;  and  the  instruments  of  assault 
libelled  might  well  apply  to  an  assault  of  a  serious  na- 
ture. But  for  the  present  argument,  the  prosecutor  is 
entitled  to  assume  that  the  facts  set  forth  in  the  indict- 
ment are  true ;  and,  therefore,  it  cannot  be  denied  that 
the  bailie  went  beyond  his  jurisdiction  in  trying  for  an 
assault  from  which  death  afterwards  resulted,  and  which 
must,  of  course,  have  been  at  the  time  an  assault  to  the 
danger  of  life. 

Now  the  principle,  that  a  second  trial  is  competent, 
where  a  radical  defect  in  the  proceedings  has  rendered 
the  first  null,  is  firmly  established  by  a  series  of  most 
deliberate  decisions.  These  are  so  recent  and  so  well 
known,  that  they  shall  only  be  shortly  referred  to. 

Thus  in  the  case  of  Menzies,  (1790,  Hume  II.  469.)  a 
conviction  being  set  aside  because  a  minor  was  discovered 
to  have  served  on  the  assize,  the  pannel  underwent  a  new 
trial. 
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Na.  77.        In  the  remarkable  case  of  John  Sharpe,  (March  5, 18S1), 

Cobb       ^^  pannel  having  been  found  guilty  under  two  indict- 

Pftif\mther  ^^^^»  *^^  Sentence  of  death  having  passed  on  one  of 

Nov.  21     them,  and  it  being  discovered  that  one  of  the  jury  was  a 

minor,  the  Public  Prosecutor  obtained  a  remission  of  the 

Murder,  sentence  already  obtained ;  and  was,  after  a  fiill  debate, 
allowed  to  bring  the  pannel  to  trial  again,  on  the  charge 
in  which  sentence  had  not  passed. 

In  the  case  of  Mary  Elder,  (Feb.  1827,  Hume,  II.  469) 
in  consequence  of  the  sudden  illness  of  a  juryman,  the 
assize  was  dismissed  by  the  Court  after  the  trial  had  pro« 
ceeded  some  way ;  and  notwithstanding,  a  new  trial  was 
allowed,  with  a  new  assize  balloted  from  the  same  list. 

These  precedents  establish,  that  even  in  capital  charges, 
and  in  the  most  solemn  form  of  proceeding  known  to  the 
law,  if  a  nullity  is  discovered  at  any  stage,  and  even  after 
the  conclusion  of  the  trial,  a  new  trial  may  take  place. 
The  prisoner  is  held  not  to  have  tholed  an  assize,  in  as 
much  as  in  the  eye  of  the  law  he  stood  in  no  peril,  from 
the  verdict  and  sentence  of  a  court  where  such  a  defect 
existed. 

If  we  examine  the  cases  which  apply  the  same  prin- 
ciple to  the  circumstances  of  a  previous  trial  in  an  infe- 
rior court,  we  find  that  Christian  Paterson  (High  Court, 
Dec.  33,  1822,)  was  indicted  for  murder  or  assault,  com- 
mitted on  Mrs.  Baird  or  Dunlop.  An  objection  of  res 
judicata  was  pleaded  to  the  alternative  charge  of  assault, 
by  Mr.  Menzies,  on  the  ground  of  a  previous  trial  and 
punishment  in  the  Police  Court.  It  appeared  that  she 
had  been  tried  in  the  Police  Court  upon  a  charge  of  drink- 
ing and  fighting,  and  sentenced  to  bridewell.  The  time, 
place,  and  all  other  circumstances  agreed ;  and  it  was 
offered  to  be  proved,  and  not  denied,  nor  indeed  doubted, 
that  the  very  same  species  Jacti  had  been  proved  and 
punished  in  the  inferior  court,  which  was  then  the  sub- 
ject of  the  capital  indictment.  The  Court,  especially 
Lord  Pitmilly,  expressed  some  doubts  with  regard  to  the 
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competency  of  the  Police  Covrti  intittiating  tliflt  itd  In-^    No.  77- 
competency,  if  ^stablighed,  would  have  beeti  a  sufficient    'cobb^ 
ground  for  allowing  a  new  trial ;  but  the  judgment  did  j.|dn?(«ith0r, 
not  proceed  on  this  ground.    The  objection  was  repelled,    ^o^*  ^^ 
because  the  charges  were,  ex  Jade  of  the  record,  different  __!.-* 
from  those  contained  in  the  indictment.  Murder. 

Mr.  Alison  very  justly  remarks,  (ii.  617,)  "  it  is 
worthy  of  observation,  that  in  this  case  the  plea  of  res 
Judicata  was  only  stated  against  the  charge  of  assault, 
''  and  not  against  that  of  murder,  though  the  pannel  was 
*'  defended  by  the  acutest  criminal  lawyers  at  the  bar." 

In  the  case  of  M'Lellan,  (Ayr,  1824.  Shaw,  p.  126,  and 
the  notes  of  the  A.  D.)  indicted  for  assault,  a  plea  of  ree 
Judkaia  was  met  by  an  allegation  of  various  irregulari- 
ties in  the  previous  trial.     It  was  stated  that  the  Justice 
of  Peace  ordered  the  pannel  to  pay  15s.  to  the  boy  in- 
jured ;  10s.  to  the  cleric  of  Court ;  7s.  6d.  to  the  officer ; 
I/.l.  7s.  6d.  to  the  Fiscal  as  agent ;  L.l.  to  the  doctor  who 
had  attended  the  boy,  and  who  was  himself  the  Justice  qf 
Peace ;  and  all  these  sums  had  been  paid.     The  Court 
did  not  hesitate  to  repel  the  objection  to  the  trial ;  and  al- 
though the  interlocutor  is  cautiously  limited  to  the  ground 
that  it  ia  not  averred  that  the  proceedings  stated  to 
have  taken  place  in  this  case  were  carried  on  before 
two  or  more  Justices  of  the  Peace,  but  only  before  one  of 
**  the  number ;"  yet  the  case  is  of  importance,  as  exhibiting 
in  actual  practice  circumstances  which  would  appear  too 
improbable  to  be  assumed  in  argument,  but  the  allegation 
of  which  would  render  it  necessary  for  the  Court  to  in- 
quire into  their  truth,  and,  if  found  true,  to  disregard  the 
judgment  of  the  inferior  court,  although  competent,  and 
although  the  proceedings  might  on  the  record  appear  fair 
and  regular. 

John  McNeill  (North  Circuit,  spring,  1826,  Shaw,  p. 
162.)  was  indicted  for  culpable  homicide  and  assault  alter- 
natively. It  was  pleaded  in  bar  of  trial  upon  the  charge 
of  assault,  that  he  had  already  been  tried  for  the  same 


Murder. 
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No.  77.    assault  before  the  mafiistrates  of  Montrose.     It  was  not 

Isabella      ,       .    ,      ,  .         >•       • 

Cobb      denied  that  the  species  jacU  of  the  indictment  was  the 

OP 

Fairweather,  same  as  that  which  had  taken  place  at  the  instance  of 
^^isie!^    the  party  assaulted,  with  the  concourse  of  the  Public  Pro- 

-secutor ;  but  the  Court  repelled  the  objection,  evidently  on 
no  other  grounds  than  the  incompetency  of  the  magistrates 
to  take  cognizance  of  an  assault  now  charged  as  to  the 
danger  of  life  and  the  effusion  of  blood. 

These  decisions  of  the  Supreme  Court  appear  sufficient, 
to  warrant  a  procedure  consistent  with  principle,  and  of 
the  highest  expediency.  There  is  indeed  the  case  of  Watt, 
indicted  for  assault,  (High  Court,  1824,)  where  the  plea 
of  res  judicata  was  maintained,  grounded  upon  a  previous 
trial  for  the  same  offence  in  the  Police  Court,  at  the  in- 
stance of  a  private  complainer,  with  concourse  of  the  Fis- 
cal. In  that  case  the  question  was  not  discussed ;  but  the 
Public  Prosecutor,  who  was  not  previously  aware  of  the 
police  trial,  being  satisfied  of  the  fairness  and  competency 
of  the  proceedings,  as  well  as  of  the  identity  of  the  species 

Jacti,  and  indeed  of  the  whole  charges,  entered  on  the  re- 
cord his  consent  that  the  pannel  should  be  dismissed  from 
the  bar. 

There  is  also  the  case  of  John  Robertson,  (Glasgow, 
Dec.  1831,)  which  is  imperfectly  reported  by  Mr.  Alison 
(ii.  6l6).  He  was  indicted  for  murder  or  assault  alterna- 
tively ;  and  the  minor  set  forth  an  assault,  on  the  6th 
September,  upon  Jane  Anderson,  and  farther,  another  as- 
sault on  the  9th  September,  on  both  occasions  by  striking 
with  the  fist,  whereby  she  was  severely  injured,  and  lan- 
guished till  the  23d  September,  when  she  died  in  conse- 
quence of  the  injuries  received  on  one  or  both  of  these 
occasions,  and  was  thus  murdered,  &c. ;  ok  othehWise, 
assaults  on  the  occasions  above  mentioned,  by  striking  with 
the  fist  to  the  injury  of  the  person,  and  danger  of  life. 
Special  defences  were  given  in  for  the  pannel,  setting 
forth  that  he  had  been  tried  before  the  Police  Court  of 
Glasgow,  on  the  10th  September,  for  the  assault  commit- 
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ted  on  the  9th,  and  in  respect  of  this  res  judicata  plead-    No.  77. 
ing,  that  no  evidence  should  be  allowed  to  be  led  in  sup-      cobb^ 
port  of  the  said  charge  of  assault.     The  whole  argument  Fairweather 
of  counsel  was  directed  against  the  relevancy  of  the  alter-    ^^'''  ^i* 
native  charge  of  assault;  and  upon  that  difficult  and  im, 
portant  point,  the  Judges  of  Circuit  certified  the  case  to    ^'"'^*'•• 
the  High  Court.     The  case  was  not  pressed  to  a  decision 
upon  the  original  indictment;  but,  at  the  following  circuit 
(Glasgow,  spring,  1832),  the  pannel  was  served  with  a 
new  indictment,  charging  the  two  assaults  on  the  6th  and 
9th  of  September,  whereby  the^  said  Jane  Anderson  was 
severely  injured,  and  died  in  consequence  of  the  injuries 
received  on  one  or  both '  of  these  occasions,  and  was  thus 
murdered,  &c. ;  or  otherwise,  an  assault  with  fists,  to  the 
great  injury  of  the  person,  on  the  first  occasion.     The 
Advocate-depute  whoprepared  the  second  indictment,  being 
informed  of  the  grounds  of  the  objection  to  the  first,  and 
of  the  arguments  in  its  support,  conceived  that  he  had  ob- 
viated the  objection  by  omitting  the  second  charge  of 
assault  on  the  9th  September.     The  objection,  however, 
was  repeated  in  the  following  terms : — 

**  The  pannel  further  pleads  res  judicata  against  the 
"  violence  libelled  to  have  been  used  on  the  9th  Septem- 
*^  her  1831,  having  been  tried  and  punished  at  the  in- 
"  stance  of  the  Public  Prosecutor  in  the  Police  Court  of 
"  Glasgow,  for  the  said  violence  on  10th  September  1831, 
"  conform  to  the  extract  sentence  produced."  This  ob- 
jection having  been  briefly  stated,  and  put  upon  record, 
and  the  Public  Prosecutor  not  pressing  for  a  mor^  deli- 
berate discussion,  the  Judges  of  Circuit  **  sustained  the 
defence  of  res  judicata  as  to  the  assault  on  the  9th 
September  1831,  and  found  the  libel  relevant  to  infer 
the  pains  of  law  quoad  ultra^  as  charged  in  the  indict- 
"  ment." 

The  terms  of  this  interlocutor  leave  room  for  doubt, 
whether  it  was  the  intention  of  the  Court  to  decide  the 
case  upon  the  general  principle  that  trial  in  a  Police  court 
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yo,  77     shall  be  held  to  bar  a  subsequent  trial  for  murder,  emer^i- 

^Co^^    ing  afterwards  out  of  the  same  species  fajcA  which  had 

or       been  tried  as  assault.     It  will  be  observed  that  the  assault 

Fftirweather^ 

Nov.  21    of  the  9th  of  September  was  committed  with  fists ;  and 

there  was  probably  nothing  in  reality,  as  there  plainly 

Murder,  could  be  uothiug  on  the  face  of  the  record,  to  make  that 
charge  by  itself  beyond  the  jurisdiction  of  the  Police 
Court.  When,  therefore,  the  pannel,  indicted  for  this 
among  other  acts  of  assault,  individually  not  very  aggra- 
vated, but  cumulatively  amounting  to  murder,  pleaded 
that  one  of  these  must  be  left  out  of  account,  since  he  had 
already  been  tried  for  it  in  a  competent  court,  and  reeeiv« 
ed,  it  is  to  be  presumed,  an  adequate  sentence-^judgment 
might  well  be  in  his  favour,  without  taking  into  view  the 
great  difficulties  of  the  present  question.  If,  however,  the 
learned  Judges  rested  their  decision  upon  that  broad  prin- 
ciple, it  is  certainly  desirable  that  such  a  point  should  not 
be  finally  decided,  without  more  deliberate  consideration 
than  could  be  afforded  in  the  hurry  of  a  Glasgow  circuit. 
The  English  law  on  this  subject  is  shortly,  *'  That 
*'  where  a  man  is  once  found  not  guilty,  on  an  indictment 
^  or  appeal,  free  from  error,  and  well  commenced,  before 
any  court  which  hath  jurisdiction  of  the  cause,  he  may, 
by  the  common  law,  in  all  cases  whatsoever,  plead  such 
acquittal  in  bar  of  any  subsequent  indictment  or  appeal 
''  for  the  same  crime."  (Hawkins'  P.  C.  ii.  85.  Sttokie's 
Crim.  Plead,  pp.  298, 301,  304.) 

Russell,  in  treating  of  the  crime  of  burglary  (Book  iv. 
cap.  I.),  quotes  a  case,  in  which  it  was  found,  that  a  pri- 
soner indicted  for  burglary,  in  breaking  and  entering  a 
dwelling-house  with  intent  to  steals  cannot  plead  in  bar 
an  acquittal  upon  an  indictment  for  the  same  burglary, 
which  charged  a  breaking  and  entering  the  same  dwell- 
ing-house, and  stealing  there.  In  that  case  Mr.  Justice 
BuUer,  delivering  the  opinion  of  all  the  Judges,  laid  it 
down  that,  **  if  crimes  are  so  distinct,  that  evidence  of  the 
**  one  will  not  support  the  other,  it  is  as  inconsistent  with 
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^  reason,  as  it  is  repugnant  to  the  rules  of  law,  to  say  that    So.  77. 

**  they  are  so  far  the  same,  that  an  acquittal  of  the  one      cobb^ 

**  shall  be  a  bar  to  the  prosecution  of  the  other."    And,  Faimithfr 

after  examining  the  authorities,  the  Judge  continued,    ^?LP 

These  cases  established  the  principle,  that,  unless  the , ^ 

first  indictment  were  such  as  the  prisoner  might  have   Murder. 

**  been  convicted,  upon  proof  of  the  facts  contained  in  the 

**  second  indictment,  an  acquittal  on  the  first  indictment 

**  can  be  no  bar  to  the  second."    It  is  scarcely  necessary 

to  notice,  that  facts  set  forth  in  an  indictment  for  murder 

could  not  be  allowed  to  be  proved  under  a  charge  of  as- 

sault.     This  deliberate  and  authoritative  judgment  has 

been  cited  and  acquiesced  in  by  the  latest  criminal  Mrrit- 

ers.  (Starkie,  p.  306 ;  Archbold's  Criminal  Pleading,  voce 

^uirefbis  Acquit.    Rex  v.  Sheen,  1887.    Car.  and  Pa.  ii. 

6S4.) 

Mr.   Hume  lays  it  down  (ii.  468),  that  *'  the  eA^Kd- 

^  vitor  can  only  be  available  to  the  pannels,  so  far  as 
**  it  has  been  obtained  in  a  fiair  and  regular  process.'* 
But  from  the  context  it  is  plain  that  he  had  in  view,  on- 
ly to  guard  that  it  should  not  be  a  collusive  proceeding. 
The  opinion  of  that  learned  writer  upon  such  a  ease  as 
the  present,  which  had  never  come  under  his  obser^'ation, 
is  to  be  gathered  more  satisfactorily  from  the  passage 
where  he  treats  of  the  competency  of  a  second  trial,  in 
cases  where  the  first  had  been  nugatory  from  accidental 
causes,  such  as  the  minority  of  a  juryman,  an  assize  being 
discharged'  by  reason  of  the  sickness  of  a  juryman,  &c. 
(lb.  p.  469.) 

The  opinion  of  Mr.  Alison  is  to  be  gathered  from  bis 
remarks  upon  the  cases  of  M^Innes  and  Robertson  (vol. 
ii.  pp.  616,  617),  and  on  that  of  Christian  Paterson, 
where  he  points  out  in  strong  terms  the  inexpediency  of 
a  Police  Court  being  allowed,  by  its  rash  proceedings,  to 
obstruct  the  course  of  public  justice  against  high  cri- 
minals. 

(1.)  In  considering  the  point,  whether  from  the  begin- 
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No.  77.    ning  the  Police  Court  was  a  competent  court  for  the  trial 

^Co*bb  *    ^^  ^^^^  offence,  the  terms  of  the  record  itself — assault  and 

Fairwea  h  r  ^^^^^^^7  pushlog  to  the  ground,  and  repeatedly  striking 

yor,  21  'with  a  besom  and  metal  goblet,  to  the  effusion  of  blood-r- 

L-Scem  of  themselves  to  establish,  that  this  was  not  a  case 

Murder,  propcr  for  the  jurisdiction  of  a  Court  of  very  limited 
powers,  and  summary  procedure.     The   instruments  li- 
belled in  the  Police  conviction  are  lethal  weapons,  and, 
together  with  the  effusion  of  blood  libelled,  give  a  cha- 
racter to  the  offence  above  that  which  falls  properly  with- 
in the  Police  jurisdiction.     But  besides,  holding  the  pre- 
sent indictment  to  be  true, — as  is  held  of  necessity. in  all 
discussions  upon  the  relevancy  of  an  indictment — it  must 
be  assumed  that  death  resulted  from  the  assault;  and 
therefore,  the  quality  of  danger  to  life  really  attached  to 
the  offence  at  the  time  of  the  first  trial,  namely,  the  day 
after  the  assault.     It  is  of  no  consequence  that  this  is  not 
set  forth  in  the  Police  complaint, — that  no  medical  evi- 
dence to  that  effect  was  taken  on  the  trial; — it  is  of  no 
consequence  even  that  the  fatal  result  was  not  anticipated 
by  the  assaulted  person  or  her  friends ;  the  quality  of 
danger  to  life  must  have  existed,  since  death  followed, 
and  that  quality  is  independent  of  belief  or  opinion  of 
persons  however  well  qualified  to  judge. 

On  these  grounds,  the  case  appears  to  have  been  tried  in 
an  incompetent  court,  and  the  acquittal  consequently  to 
be  insufficient  to  bar  a  second  trial. 

But  (2.)  The  same  actions  already  tried  and  punished 
may,  from  various  circumstances,  assume  such  a  different 
character,as  to  be  intheeye  of  the  law  subject  to  anew  trial. 

If  a  person  be  apprehended  and  tried  for  drawing  his 
knife  and  inflicting  a  scratch  with  it,  he  will  not  be  al- 
lowed to  plead  the  previous  trial  in  bar  of  a  trial  upon  a 
charge  of  murder,  the  death  occurring  some  long  time  af- 
terwards, but  inflicted  with  the  same  knife,  at  the  same 
time,  upon  the  same  person,  the  knife  having  been  poison- 
ed, and  the  deed  committed  with  deliberate  malice  afore. 


AND  CIRCUIT  COURTS  OF  JUSTICIARY.  369 

thought     The  result  of  the  injury,  joined  with  the  ani-     No.  77. 
mus  with  which  the  stab  was  inflicted,  give  such  new  ele-     "cobb 
mentSy  that  he  cannot  be  said  to  have  formerly  tholed  pairw»ther 
an  assize  for  the  same  crime.  Nor.  21 

Or  if  a  carter  is  brought  before  the  Police  magistrate 1^ 

charged  with  riding  on  his  cart  within  the  streets  of  a  Mard«r. 
city,  and  is  instantly  convicted  and  fined,  and  in  a  few  mi- 
nutes afterwards,  information  is  brought  that  at  the  time 
and  place  set  forth  in  the  first  complaint,  tk^  same  person 
had  recklessly  or  wantonly  driven  over  a  child  and  killed 
it  on  the  spot,  the  first  trial  for  the  venial  offence  would 
not  save  the  prisoner  from  standing  a  trial  for  homicide. 

Another  case  may  be  taken  distinguished  from  both  the 
preceding.  One  of  the  civilians  (Mathaeus  de  Grim.)  tells 
us  of  a  town  in  Holland,  where  there  is  a  statutory  pe- 
nalty for  being  abroad  after  dark  without  a  lantern ;  ano- 
ther for  carrying  a  sword  in  the  streets ;  and  a  third  for 
cutting  or  stabbing  with  the  sword.  The  first  of  these, 
being  the  first  discovered,  is  alleged  against  an  individual, 
and  he  is  convicted  and  fined ;  but  it  comes  out  afterwards 
that  he  was  at  the  same  time  guilty  of  the  other  two — or 
more  properly,  that  he  had  incurred  all  the  three  fines  by 
one  act  of  rushing  out  into  the  street  at  night  and  wound- 
ing a  passenger  with  a  sword.  It  was  of  course  compe- 
tent from  the  beginning  to  conclude  for  the  three  fines, 
and  to  bring  evidence  of  the  three  offences  in  one  libel 
and  trial ;  but  there  is  no  sound  reason  against  the  Pro- 
secutor breaking  down  his  libel  into  three,  and  obtaining 
separate  convictions  for  the  separate  offences. 

It  may  be  objected  that  in  some  of  the  cases  now  sup- 
posed, a  new  intention  or  animus  is  introduced  to  distin- 
guish the  second  from  the  first  offence,  which  is  not  so  in 
the  present  case ;  but  it  will  be  remembered  that  a  charge 
of  murder  presumes  a  deadly  intention,  and  that  it  is  not 
necessary  to  set  forth  that  animus  even  in  charging  a  mur- 
der which,  upon  the  evidence,  comes  out  to  be  of  the  most 
deadly  malice. 

2  B 
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No.  77.        It  is  laid  down  by  Mr.  Untme  (IL  p.  479)  that  "  the 
Cobb     *^  Lord  Advocate,  having  prosecuted  in  the  Court  of  Jus^ 

fain^rfher, "  ticiary  for  the  pains  of  law,  must  be  content  with  the 
^isa^^    "judgment  he  obtains  there,  and  can  molest  the  pannel 

, «  with  no  new  process  for  his  further  chastisement."     It  is 

Murder,  evident  that  this  doctrine  is  subject  to  the  limitation  which 
that  writer  himself  has  previously  pointed  out.  But  it  is 
not  necessary  here  to  call  it  in  question ;  and  it  would  un-^ 
doubtedly  require  the  allegation  of  some  very  extraordi- 
nary facts  to  entitle  the  Lord  Advocate  to  move  for  a  new 
trial,  after  a  previous  deliberate  trial  in  the  Court  of  Jus- 
ticiaiy  at  his  own  instance. 

It  is  said  very  justly  by  Mr.  Alison,  that  the  pannel  is 
not  to  be  injured  or  put  to  the  annoyance  and  risk  of  a 
double  trial,  on  account  of  the  ignorance  and  undue  haste 
of  the  Public  Prosecutor,  in  taking  up  the  case  before  the 
whole  consequences  and  character  of  the  offence  are 
known ;  and,  certainly,  where  a  charge  is  brought  by  a 
high  legal  officer,  who  is  expected  to  act  with  all  delibera- 
tion, both  in  regard  to  his  high  office,  and  to  the  forms  of 
the  court  in  which  he  acts,  it  is  to  be  presumed  that  he  has 
as  folly  as  possible  ascertained  the  whole  circumstances  of 
the  case  ;  and  it  will  require  the  averment  of  some  vety 
extraordinary  supervening  fact,  or  some  fatal  nullity  of  pro* 
cess,  to  warrant  him  in  proposing  a  second  trial.  But  it  is 
widely  different,  where  the  first  trial  takes  place  in  a  court 
which,  by  its  legal  constitution,  is  obliged  to  take  up  and 
dispose  of  its  cases  in  the  most  expeditious  and  least 
formal  manner.  There,  a  defence  of  provocation  may  be 
-  held  good,  because  it  is  incompetent  to  delay  the  proceed- 
ings to  learn  the  fatal  restdt  of  the  offence;  and  in  a 
case  like  the  present,  the  dilemma  arises,  either  that  the 
court  was  incompetent  from  the  beginning  for  the  trial  of 
the  crime,  as  being  of  too  serious  a  nature,  or  that  it 
tried  it  in  a  manner  beyond  and  contrary  to  its  own  con- 
stitution and  authority. 
The  doctrine  of  not  tholing  an  assize  twice  is  one  of 
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universal  application5  and  independent  of  whosoever  may    No.  77* 
be  the  prosecutor.     A  fair  trial  at  the  instance  of  a  pri-     cobb 
vate  party,  with  concourse  of  the  fiscal,  will  be  as  effectual  ito^the^ 
for  this  purpose  as  one  at  the  instance  of  the  Public  Pro-    ^^^^ 
secutor.     But  this  maxim  in  favour  of  the  pannel  has—— ^ 
frequently  been  mixed  up  with  a  doctrine  altogether  dis-   ^^^'^^^ 
tinct,  and  which  admits  of  some  limitation.     It  is  held, 
and  in  practice  it'  is  generally  very  convenient  to  hold, 
that  all  public  prosecutors  are  to  be  viewed  as  eadem  per- 
sona with  the  Lord  Advocate,  who  is  to  be  held  responsi-^ 
ble  for  the  actings  of  every  prosecutor  in  whatever  cri- 
minal  court.     Now,  in  a  court  of  statutory  jurisdic- 
tion, like  the   Police  Court  of  Dundee,  where  neither 
the  Lord  Advocate,  nor  the  Sheriff,  nor  any  law-officer 
has  the  appointment  or  control  of  the  fiscal,  it  is  manifest 
that  the  public  interest  may  suffer,  if  the  Prosecutor  in 
the  Supreme  Court  is  to  be  prejudiced  by  the  informal  ot 
illegal  actings  of  this  Police  superintendent.     When  that 
officer,  in  the  discharge  of  his  duty,  and  in  virtue  of  the 
powers  given  to  him  by  the  statute,  brings  a  case  within 
the  jurisdiction  of  his  court  to  a  proper  and  formal  trial 
in  that  court,  undoubtedly  the  Public  Ptosecutor  will  be 
held  bound,  not  only  by  the  decision  of  the  court,  but  by 
every  act  and  undertaking  of  the  Fiscal.     But  it  seems 
equally  against  principle  and  expediency,  that  such  an 
officer  should  have  it  in  his  power,  when  acting  beyond 
his  own  sphere  and  jurisdiction,  to  prejudice  the  high 
officer  to  whom  the  public  look  for  the  efficient  adminis- 
tration of  criminal  prosecution. 

The  argument  maintained  for  the  prosecution  is,  that 
the  pannel  has  not  tholed  an  assize, — ^has  never  stood  in 
that  jeopardy,  which  is  inferred  by  a  fair  trial  in  a  com- 
petent court ;  and,  therefore,  she  suffers  no  hardship,  nor 
is  the  equitable  principle  of  the  law  thwarted.  If  the 
assault  was  such  as  necessarily  to  lead  to  death,  in  that 
case  at  least  the  court  was  clearly  incompetent,  and  the 
proceedings  null.     If  again,  death  unexpectedly  super- 
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No.  77.    vened,  that,  together  with  the  animus  or  malice,  which  is 
Cobb     presumed,  even  if  not  libelled,  in  a  charge  of  murder, 
FainJnther,  "^^^  a  Sufficient  change  in  the  circumstances,  to  avoid  the 
^iS&  *    objection  of  res  judicata. 


Murder.       Jq  ^j^g  Information  for  the  pannel  it  was  argued. 

1.  The  proof  offered  by  the  Prosecutor  is  objected  to,  be- 
cause the  record  of  the  Police  Court  of  Dundee,  of 
wliich  she  has  produced  an  extract,  affords  clear  and  un- 
ambiguous evidence  of  the  regularity  of  the  procedure  of 
that  court,  in  the  trial  to  which  the  extract  produced  re- 
fers, which  it  is  incompetent  to  contradict  by  parole  proof. 

No  argument  is  necessary  in  support  of  the  general 
proposition,  that  the  evidence  of  the  record  of  a  court  can- 
not be  contradicted  by  parole  proof ;  and  it  is  submitted 
that  the- same  credit  which,  in  the  general  case,  is  due  to 
the  record  of  a  court,  must  be  held  to  be  due  to  the  record 
on  which  the  pannel's  plea  of  res  judicata  is  founded. 

The  Police  Court  of  Dundee  is  established  by  the  5th 
Geo.  IV.  c.  129.  By  sections  109  and  173  of  that  act, 
the  superintendent  of  police  is  authorised  to  insist  in,  and 
the  magistrates  to  hear  and  give  judgment  summarily  in 
a  variety  of  charges,  amongst  which  charges  for  assault 
are  enumerated.  By  section  1 83,  it  is  enacted,  that  the 
procedure  in  trials  of  charges  preferred  under  the  act 
shall  be  summary,  f .  e.  that  there  shall  not  be  written 
pleadings,  and  that  the  evidence  shall  not  be  recorded ; 
but  there  is  a  special  provision  that  a  record  shall  be  kept 
of  the  charge  and  of  the  sentence.  In  practice  this  record 
is  kept  by  filing  the  complaints  made  by  the  superinten- 
dent, with  the  sentences  of  the  officiating  judge  endorsed 
upon  them,  in  the  same  manner  as  the  records  of  the 
Police  Court  of  Glasgow  are  kept,  under  a  similar  direc- 
tion in  the  police  act  of  that  city,  that  a  record  be  kept  of 
the  charge  and  judgment  in  cases  tried  under  the  act.  It 
was  lately  decided  that  the  direction  of  the  Glasgow  po- 
lice act,  that  a  record  be  kept  of  the  charge  and  judgment. 
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was  sufficiently  obeyed  by  filing  the  original  complaint    No.  77. 
and  sentence,  in  the  manner  practised  in  the  Police  Court     cobb^ 
of  Dundee,     (Ayton  v.  Haig,  March  18,  1836;   Swin- p^j^J^ither, 
ton's  Reports,  vol.  i.  p.  78).     And  as  the  directions  of  the    ^JL^* 
acts  on  this  point  are  similar,  it  may,  therefore,  be  fairly —J..^ 
argued,  that  the  complaints  and  sentences  in  the  Police    M»»'*«f- 
Court  of  Dundee,  when  filed  as  above  mentioned,  form  a 
record  duly  kept  under  the  sanction  of  an  act  of  Parlia- 
ment.    It  is  submitted,  therefore,  in  the  ^rst  place,  that 
the  weight  to  be  given  to  the  evidence  afforded  by  the 
extract  record  produced,  as  to  the  proceedings  at  the  trial  to 
which  it  refers,  must  be  estimated  according  to  the  ordi- 
nary rules  by  which  such  a  question  would  be  determined, 
in  regard  to  the  record  of  any  other  legally  established 
court.     Now,  as  it  is  a  fundamental  general  principle  of 
the  law  of  evidence,  that  the  record  of  a  court,  if  ex  Jade 
clear  and  free  from  objection,  shall  be  conclusive  as  to 
what  was  done  at  the  trial  of  which  it  is  the  record,  it  is 
only  necessary  further,  on  this  branch  of  the  case,  to  show 
that  the  evidence  afforded  by  the  record  of  which  the 
pannel  has  produced  an  extract,  as  to  the  regularity  of 
the  procedure  in  the  trial  of  which  it  is  the  record,  is 
clear  and  unambiguous. 

The  interlocutor  of  the  judge  who  tried  the  cause  in 
the  Police  Court  forms  part  of  the  record  on  which  the 
pannel  founds.  It  bears,  ^*  Having  examined  the  de- 
fender, and  heard  the  evidence  adduced^  assoilzies  the 
defender,  and  dismisses  her  from  the  bar."  Of  course, 
a  judge,  to  whom  the  legislature  has  committed  the  deli- 
cate duty  of  deciding  in  questions  affecting  the  property 
and  liberties  of  the  subjects,  must  be  presumed  to  under- 
stand the  meaning  of  the  words  in  the  act  of  Parliament 
which  is  his  warrant,  and  of  those  which  he  uses  in  pro- 
nouncing judgment  But  there  can  be  but  one  mean- 
ing attached  to  the  word  *'  evidence"  used  without  ex- 
planation, in  reference  to  parole  proof,  in  an  act  of  Parlia- 
ment.    It  can  only  be  held  to  mean  depositions  of  wit- 
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Na  77.    nesses  who  have  been  put  on  oath;   because  the  term 

Cobb      '*  evidence,"  used  to  denote  jmrole  testimony,  can  with 

Fain^aatber,  propriety  be  applied  only  to  depositions  of  persons  who 

^1836?*    ^^^^  ^^^  P^^  ^^  ^®*^'     When  the  judge,  therefore,  offi- 

ciating  under  an  act,  by  which  he  is  directed  to  take  evi- 

Murder,    j^jjcg  gf  the  charges  brought  before  him,  states  in  his 
judgment,  in  a  case  under  that  act,  that  he  has  decided 
it,  after  having  **  heard  evidence,"  he  must  be  held  to 
mean  that  he  has  heard  evidence  delivered  regularly,  and 
as  required  by  the  act     This  argument  is  strengthened 
by  the  decision  in  the  case  of  M'Queen  and  Robson, 
(June  4,  1832),  where  the  Court  held  that  the  declaration 
of  the  judge  in  his  sentence,  that  he  had  taken  evidence,  was 
good  evidence  that  the  witnesses  bad  been  put  on  oath ; 
**  these  expressions,"  Mr  Alison  adds,  (vol.  ii.  598,)  **  being 
*^  justly  held  to  warrant  the  inference  that  they  were  put 
*^'  on  oath,  the  legal  meaning  of  evidence  being  such  as  is 
^*  legally  taken."     It  may  be  proper  to  observe,  that  the 
Police  Court  of  Leith,  before  which  the  convictions  in 
this  case  had  been  obtained,  is,  like  that  of  Dundee,  esta- 
blished by,  and  acts  under,  a  special  act  of  Parliament, 
(7  and  8  Geo.  IV.  c.  112,  sect.  140,)  and  that  the  clause 
of  that  act  which  regulates  the  forms  of  proceeding  in 
criminal  trials  under  it,  is  very  similar  to  the  clause  in 
the  Dundee  Police  Act,  regulating  the  procedure  in  trials 
to  be  held  under  that  act.     Both  acts  declare  that  the 
forms  of  procedure  in  the  courts  which  they  establish 
shall  be  summary ;  and  both  acts  declare,  in  terms  pie* 
cisely  similar,  that  a  record  shall  be  kept  of  the  charges 
brought  before  these  Courts,  and  of  the  sentences  pro- 
nounced  in  them.     If,  therefore,  a  record  of  a  summary 
proceeding  in  the  Leith  Police  Court  bearing  that  evi- 
dence was  taken,  was  held  to  import  clearly  and  un- 
doubtedly that  the  witnesses  adduced  in  the   course  of 
that  proceeding  were  put  on  oath,  it  is  difficult  to  see  why 
the  expression  in  a  record  of  a  summary  proceeding  in  the 
Dundee  Police  Court,  that  "  evidence"  had  been  heard. 


AND  CIRCUIT  COURTS  OF  JUSTICIARY.  375 

should  not  also  be  held  clearly  to  import  that  the  wit-    no.  77. 
neasefl  adduced  had  be^  put  on  oath.     It  does  not  ap-   ^cobb' 
pear  from  the  note  of  the  case  of  McQueen  and  Robson,    .  or 
given  hy  Mr.  Alison,  or  from  the  record  of  the  case,  that   Nov.  21 
there  was  any  oflTer  by  the  pannel's  counsel  to  prove  that,  ' 

in  point  of  fact,  the  witnesses  in  the  case  in  the  Police  Harder. 
Court,  to  the  extract  record  of  which  he  objected,  had  not 
been  put  on  oath.  But  that  is  not  of  much  ccHisequence. 
The  judgment  of  the  Court  on  the  objection  by  the  pan- 
nel  establishes  the  rule,  that  where  the  record  of  a  count 
constituted  like  the  Police  Court  of  Dundee  bears,  that  a 
judge  tr3ang  a  particular  cause  in  that  court  had  heard 
evidence,  there  is,  ex  Jade  ^  the  record,  no  appearance 
to  warrant  a  doubt  whether  the  witnesses  adduced  in  that 
cause  had  been  put  on  oath.  To  lead  parole  proof,  there- 
fore, to  show  that  the  witnesses  in  such  a  case  had  not 
be^i  put  on  oathf  would  be  not  to  explain  a  doubtful  re- 
cord, but  to  contradict  a  clear  and  unambiguous  record, 
which  cannot  competently  be  done. 

But  it  is  all^edf  that  it  is  the  invariable  practice  in 
the  Police  Court  <tf  Dundee  not  to  put  the  witnesses  on 
oath,  except  in  trials  of  charges  of  theft.  This  allega- 
tion  is  irrelevant.  If  the  Lord  Advocate  alleged  that  the 
record  of  any  particular  class  of  cases  in  the  Dundee  Polioe 
Court  stated  the  fact  that  the  witnesses  in  these  cases  had 
been  put  on  oath,  in  terms  more  explicit  than  those  used 
in  the  sentence  on  which  the  pannel  founds,  and  in 
sentences  in  similar  cases, — ^proof  of  that  allegation  might 
be  held  admissible,  because  it  would  show  that  the  record 
of  the  sentence  bore  testimony  to  the  alleged  irregularity 
at  the  trial  on  which  the  sentence  followed. — (Allan 
Grant  and  others,  5th  March  1827.  Syme,  p.  188.)  But 
such  is  not  the  argument  of  the  Prosecutor  in  the  present 
case.  He  does  not  assert  that  the  terms  of  the  sentence, 
of  which  the  pannel  has  produced  an  extract,  vary  from 
the  uniform  style  of  sentences  of  the  Police  Court  of 
Dundee,  whether  in  cases  of  theft,  or  of  other  charges. 
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L^bJiia    '^^^  ^*^^  ^^*  ^^^^  ^^  *^^  ®^^^  ^^^  which  go  to  trial,  the 

Cobb     sentences  of  the  police  judges  in  Dundee  proceed  upon 

Fairweather,  the  narrative,  that  they  have  **  heard  the  evidence  ad- 

1^6.      ^^  duced ;"  and  if  that  expression  affords  good  evidence 


that  the  witnesses  in  one  class  of  cases  had  been  put  on 

oath,  it  must  afford^  equally  good  evidence  of  the  same 
fact  in  any  other  class  of  cases.  It  would  be  in  the  high- 
est degree  unjust  to  vary  the  effect  to  be  given  to  an  ex- 
pression used  by  a  judge  in  pronouncing  sentence,  merely 
in  consequence  of  an  assertion  by  one  of  the  parties  in  the 
case,  when  the  other  party  seeks  to  claim  an  undoubted 
legal  consequence  of  that  sentence.  This  would  make  the 
faith  of  records,  and  the  rules  as  to  the  kind  of  evidence 
by  which  these  shall  be  allowed  to  be  impeached,  depend, 
not  upon  the  regularity  with  which  they  are  kept — ^not 
upon  any  thing  which  appears  ex  facie  of  the  record  it- 
self— but  upon  the  allegations  of  parties  ;  and  it  is  sub- 
mitted that,  than  this,  nothing  could  more  completely  ob- 
viate the  purposes  for  which  records  have  been  instituted, 
or  be  more  utterly  subversive  of  the  principles  on  which 
the  evidence  of  a  record  is  held  to  be  admissible. 

The  danger  of  allowing  a  parole  proof  in  support  of  an 
allegation  impeaching  the  evidence  of  a  record,  has  been 
put  in  a  most  striking  point  of  view  by  the  late  Lord 
Meadowbank,  in  the  opinion  delivered  by  his  Lordship 
in  the  well  known  case  of  Hannay.—  (Burnett,  App.  p. 
70.)  "  There  must  be  a  written  record,"  his  Lordship 
observes,  "  of  judicial  proceedings ;  and  this  is  of  the 
greatest  importance  to  the  security  of  the  su^ect 
Here  it  is  made  out  in  public  by  the  clerk  of  Court, 
under  the  obligation  of  an  oath  ;  and  the  Judge,  who 
immediately  controls  the  clerk,  is  himself  under  the 
control  of  the  Jury,  counsel,  and  all  present.  The  ob- 
jection here  made,  if  listened  to,  would  materially  af- 
fect that  control.  It  would  change  the  functions  of 
the  counsel  for  the  pannel,  and  also  those  of  the  Pro- 
secutor, who  would  be  turned  into  watchmen  to  take 
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advantage  of  any  slips  that  might  occur.     The  Prase-    no.  77. 
cuiar  himself  might  keep  an  objection  in  pbtto,  to  cast    ^"^"* 


'*  the  whole  proceedings ;  and  so  might  the  counsel  for    .  ^ 
**  the  pannels,  who  might  in  this  way  take  the  chance  of   Nov.  21 


1836. 


a  trial,  reserving  their  objections  in  point  of  form,  to 

be  urged  when  every  other  resource  should  fail."  Murder. 

Part  of  these  observations  are,  no  doubt,  particularly 
applicable  to  the  case  where  the  record  of  the  Court  of 
Justiciary  is  challenged ;  but  there  is  in  them  much  which 
applies  with  great  force  to  the  present  case.  The  Prose- 
cutor's allegation  is,  that  although  the  evidence  of  the  re- 
cord of  the  Dundee  Police  Court  as  to  the  procedure  in 
all  cases  is  uniform,  the  practice  has  notwithstanding  been 
to  take  legal  evidence  only  in  certain  cases.  Many  illegal 
convictions  must  therefore  have  occurred,  and  many  ille- 
gal punishments  must  have  been  inflicted ;  but  the  objec- 
tions to  these  are  kept  in  petto^  until  the  time  when  the 
individuals' who  have  been  illegally  tried  and  sentenced, 
shall  seek  to  infer  from  that  trial  and  sentence  the  unde^ 
niable  consequence  of  a  legal  sentence,  that  they  shall 
not  be  again  tried  on  the  same  charge.  The  Prosecutor 
then  discovers  his  objections,  and  argues  that  the  whole 
proceedings  at  the  former  trial  shall,  in  consequence,  be 
cast.     No  plea  could  wear  a  less  gracious  aspect. 

In  the  cases  of  Menzies  and  Sharpe  referred  to  in 
the  information  for  the  prosecution,  it  was  moved  that 
verdicts  which  had  followed  on  former  trials  of  the  pan- 
nels  should  be  set  aside,  on  the  ground  that  persons  who 
were  minors  had  served  upon  the  assize.  Parole  proof 
of  the  allegations  was  admitted,  and  the  verdicts  in  both 
cases  were  set  aside  accordingly.  Now,  it  is  no  doubt 
true,  that  it  is  essential  to  the  validity  of  a  trial,  that 
all  jurymen  who  serve  upon  the  assize  shall  be  of  law- 
ful age ;  but  in  practice,  the  fact  that  every  one  who  is 
called  as  a  juryman  is  of  lawful  age,  is  always  pre- 
sumed ;  and  an  inquiry  as  to  the  ages  of  the  jurymen 
forms,  therefore;,  no  part  of  the  res  gestcB  at  a  trial.     The 
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« 

imS^    fact  is  left  to  rest  upon  a  presumption ;  and,  if  it  should 
Cobb       subsequently  be  alleged  by  either  of  the  parties  that  a 
Fainraather,  minor  had  served  upon  the  assize,  it  would  be  this  pre- 
^Tm     sumption,  and  not  the  evidence  of  the  record  of  the  trial, 
which  it  would  be  incumbent  on  the  party  making  the 
allegation   to   rebut.     But  the  case  is  widely  different 
when  it  is  alleged  that  the  witnesses,  at  the  trial  which  is 
impugned,  had  not  been  examined  on  oath.     The  admi- 
nistration of  the  oath  to  the  witnesses  forms  part  of  the 
res  gesUe  at  every  trial.     It  is  an  act  of  the  Judge ;  and 
a  party  alleging  that  it  has  not  been  performed  may  be 
met  by  the  legal  maxim,  that  ^*  the  records  of  courts  of 
justice  are  conclusive  evidence  of  the  acts  done  by  sudi 
courts.**    The  pannel  therefore  submits,  that  it  must 
be  by  a  construction  of  the  terms  of  the  extract  record 
which  she  has  produced,  that  it  will  be  determined  whe- 
ther the  witnesses  at  the  trial,  to  which  that  record  refers, 
were  examined  on  oath,  and  not  by  an  inquiry  conducted 
by  means  of  parole  proof. 

S.  On  the  second  branch  of  the  case  the  learned  Prosecutor 
contends  that  in  this  argument  he  is  entitled  to  assume,  tihat 
death  actually  resulted  from  the  acts  for  which  the  pannel 
suffered  a  trial  in  thePoliceCourt — ^that  the  assault  duu^ged 
against  her  in  that  Court  must  therefore  have  been  an  as- 
sault to  the  danger  of  life,  and,  in  consequ^ice  of  that  ag- 
gravation, beyond  the  jurisdiction  of  the  Court.  He  then 
adds,  ^^  It  is  of  no  consequence  that  this  is  not  set  forth  in 
*'  the  police  complaint,"  &c.  The  pannel  cannot  assent  to 
this  doctrine.  It  will  be  observed  that  the  present  is  not 
a  question  as  to  the  relevancy  of  the  indictment  for  mur- 
der, but  as  to  the  competency  of  the  inferior  court  to  en- 
tertain the  charge  against  the  pannel  which  it  did  enter- 
tain. Had  the  question  regarded  the  relevancy  of  the 
indictment,  the  assumption  for  which  the  Prosecutor  con- 
tends would  have  formed  a  most  important  element  in  the 
argument ;  but  here  it  is  of  no  consequence  at  all.  In 
every  court,  whether  of  civil  or  criminal'  jurisdiction,  the 
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competency  of  the  court  to  entertain  any  question  which    No.  77. 
is  hrought  before  it  must  be  determined  on  a  considers-    ^"cobb 
tion  of  the  writ  by  which  the  case  is  brought  into  court,  rajrw^ther 
In  civil  cases,  the  question  is  decided  by  a  construction  of    ^?L3^ 

the  conclusions  of  a  summons,  or  of  the  prayer  of  a  peti* 

tion,  because,  by  looking  at  these,  the  court  can  deter-  ^n^'Br. 
mine  whether  it  has  the  power  to  afford  the  redress  which 
is  demanded.  In  the  same  way,  a  criminal  court  can  de- 
termine, by  looking  at  the  major  proposition  of  an  indict- 
ment or  criminal  complaint,  (supposing  the  terms  of  the 
latter  to  be  reduced  to  the  form  of  a  syllogism),  whether 
it  has  power  to  deal  with  a  party  accused  of  the  offence 
libeUed.  Now,  the  complaint  in  the  present  case  states 
against  the  pannel  a  charge  of  assault  of  the  most  simple 
description,  and  the  pannel  submits  that  there  can  be  no 
doubt  of  the  competency  of  the  Police  Court  of  Dundee  to 
entertain  such  a  charge. 

The  sentence  in  the  charge  of  assault,  on  which 
she  founds  her  plea  of  res  judicata^  is  s^  sentence  of 
mbiolvitar.  Perhaps  this  circumstance  creates  a  special 
plea  in  bar  of  trial  of  the  charge  of  murder,  which  would 
not  have  had  place,  if  the  sentence  in  the  charge  of  assault 
had  been  a  sentence  condemnatory.  When  two  parties 
have  gone  to  issue  upon  a  fact,  the  finding  of  a  Judge 
or  a  Jury  upon  that  fact,  as  betwixt  them,  must  be  con- 
clusive; and  the  record  of  the  finding  must  be  held  to 
be  evidence,  not  only  of  the  fact  that  such  a  finding  was 
pronounced,  but  also  of  the  truth  of  what  it  bears  to 
have  been  found.  Although,  however,  the  sentence  of 
absolvitor  in  the  former  charge  clearly  shows  that  that 
charge  must  have  been  held  unfounded,  it  is  now  propo- 
sed to  show  that  it  was  well-founded.  It  is  proposed  in- 
deed besides,  to  show  that  the  acts  said  to  have  been 
committed  by  the  pannel,  on  the  occasion  to  which 
both  charges  refer,  amounted  to  a  much  higher  crime 
than  assault ;  but  the  libel  of  the  Lord  Advocate  shows, 
from  its  own  terms,  that  that  higher  crime  cannot  be 
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f^iln'    V^^^^9  without  also  proving  the  inferior  crime,  which  it 
Cobb      has  already  been  found  that  the  pannel  did  not  commit. 

or 

Fairweather,  But  cveu  had  the  Sentence  in  the  former  trial  been  a 
^1836?^  sentence  condemnatory,  the  pannel  pleads,  that  having  on 
-a  former  occasion  suffered  a  prosecution  for  a  criminal 
charge,  which  was  insisted  in  by  a  prosecutor  for  the  pub^ 
lie  interest,  until  a  judgment  was  obtained,  she  cannot  be 
again  prosecuted  on  any  criminal  charge  deduced  from  the 
same  species  Jacti. 

The  general  rule  of  law, ,  as  stated  by  Mr.  Hume,  (vol. 
ii.  p.  465.)  unquestionably  is,  that  a  party  shall  not  be 
prosecuted  a  second  time  for  the  pains  of  the  same  acts ; 
no  matter  how  different  the  charge  which  the  new  prose- 
cutor chooses  to  found  upon  these  acts.  That,  in  his  opi- 
nion, this  rule  is  not  subject  to  be  varied  by  the  occur- 
rence of  any  unforeseen  consequence  of  the  acts  of  the 
pannel,  after  trial  on  a  criminal  charge  founded  on  these 
acts,  may  be  gathered  from  the  account  which  he  gives  of 
the  trial  of  William  Paterson  for  murder,  where  the  rea- 
sons stated  as  having  induced  the  Court  to  repel  the  plea 
of  res  judicata^  are  exclusively  reasons  arising  from  the 
irregularity  in  the  former  trial.  There  is,  neither  in  the 
note  of  the  case  given  by  Mr.  Hume,  nor  in  any  remark 
upon  it  by  the  learned  author  himself,  any  indication  of 
an  opinion,  that  if  the  former  trial  had  been  in  all  respects 
regular,  and  proceeded  with  honajide^  in  vindictam  ptib^ 
Ucam^  the  occurrence  of  the  woman's  death  after  the  date 
of  the  former  trial  would  have  subjected  the  pannel  to  a 
new  trial  for  murder,  in  consequence  of  the  same  act  of 
having  beaten  her  with  a  staff,  on  which  the  complaint 
in  the  inferior  court  had  been  founded. 

The  apparent  inexpediency,  however,  of  allowing  the 
proceedings,  however  regular,  in  so  slight  a  matter  as  a 
trial  for  a  police  assault,  to  be  pleaded  in  bar  of  prosecu- 
tion for  the  high  crime  of  murder,  seems  to  have  suggest^ 
ed  to  Mr.  Alison  some  doubts  as  to  the  sufficiency  of  the 
plea  of  res  judicata  in  such  circumstances,  in  bar  of  trial 
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of  the  higher  charge ;  although  it  should  be  evident,  from    no.  77. 
comparison  •  of  the  record  of  the  -trial  on  the  charge  of   ^cobb 
assault  with  the  narrative  of  the  indictment  containing  p^w^the- 
the  charge  of  murder,  that  both  have  been  founded  on    ^o^-  21 
the  same  acts  of  the  pannel.     (Alison,  vol.  ii.  pp.  615, 
616.     Cases  of  John  Robertson  and  Christian  Paterson,    Murder. 
ibid.  p.  617.) 

^  These  doubts  derive  no  support  from  any  construction 
of  the  rules  which  the  learned  author  states  as  those  by 
which  the  sufficiency  of  any  plea  of  res  judicata  in  bar  of 
a  new  trial  may  be  determined.  If  it  be  true  that  the 
Lord-Advocate  cannot  charge  as  homicide,  or  murder, 
what  was  formerly  libelled  on  und^r  the  name  of  assault, 
even  although  the  proceedings  in  the  former  trial  had  been 
in  an  inferior  court,  there  can  be  no  reason  for  doubting 
whether  a  trial  for  assault  in  a  Police  Court  may  be.stated 
in  bar  of  a  subsequent  trial  for  murder  founded  on  the 
same  alleged  acts  of  the  accused.  The  inferiority  of  the 
court  in  which  the  charge  of  assault  is  in  such  a  case  sup- 
posed to  have  been  tried,  to  the  Court  in  which  the  charge 
of  murder  must  needs  be  prosecuted,  is  no  doubt  very 
manifest ;  still,  if  the  former  was  competent  to  entertain 
the  charge  of  assault,  the  general  inferiority  of  the  cha- 
racter of  its  jurisdiction  can  form  no  ground  for  refusing 
to  infer  from  its  sentence  an  undeniable  consequence  of 
every  legal  sentence  in  a  criminal  charge  brought  in  a 
competent  Court. 

The  case  of  Robertson,  which  is  imperfectly  reported 
by  Mr.  Alison,  affords  a  direct  argument  in  support  of  the 
plea  of  res  judicata  in  the  present  case.  In  noticing  the 
case  of  Christian  Paterson,  Mr.  Alison  (vol.  ii.  p.  617), 
states,  **  that  it  is  worthy  of  observation,  that  in  this  case 
the  plea  of  res  judicata  was  only  stated  against  the 
charge  of  assault,  and  not  against  that  of  murder ;"  but, 
with  deference,  the  remarkable  circumstance  of  the  case 
appears  to  be,  that  the  plea  of  res  judicata  was  stated  at 
all.     A  conviction  against  an  individual  on  a  general 
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No.  77.    charge  of  **  fighting,**  without  any  specification  of  the  an- 
Cobb     tagonist  in  the  contest,  could  never  have  been  sustained  in 

Fairienther,  ^^^  ^^  ^^*^  ^^^  ^^^  murder  or  assault  of  a  person  specifi- 
^\^     ed ;  because  the  species  Jkcti  on  which  the  former  and 

present  proceedings  were  founded  would  necessarily  ap^ 

Murder,  pear,  exjhde  of  the  record  and  indictment,  to  be  differ- 
ent. Accordingly,  in  the  case  referred  to,  the  plea  in  bar 
of  trial  of  the  assault  was,  on  that  account,  repelled,  and 
would  also  for  the  same  reason  have  been  repelled,  if  it 
had  been  stated  in  bar  of  trial  of  the  murder. 

Neither  does  the  doubt  of  the  learned  author  appear 
capable  of.  being  supported  by  an  argument  on  general 
principle.  The  learned  author  doubts  *'  whether  there  is 
*^  any  rational  ground  on  which,  when  an  offence  so  to^ 
**  tally  different  emei^es,  as  that  of  murder  from  a  police 
**  assault,  the  plea  of  res  judicata  can  be  sustained  against 
**  the  heavier  charge,  even  on  the  clearest  possible  evi- 
**  dence  from  the  record  of  the  previous  proceeding  hav- 
*'  ing  related  to  the  same  criminal  actSi 

Two  offences,  however  different  in  denomination,  which 
yet  relate  to  the  same  criminal  acts,  can  scarcely  be  said 
with  propriety  to  be  totally  different  offences.  Take  the 
present  case  of  twocharges,  one  of  assault,  the  other  of  mur- 
der, deduced  from  the  same  acts  of  the  pannel.  It  mi^t 
seem  at  first  sight,  that  the  introduction  into  the  indict- 
ment charging  murder,  of  the  statement  that  the  person 
assaulted  had  died  since  the  injuries  were  inflicted,  made 
a  species  Jhcti  different  from  that  narrated  in  the 
charge  of  assault  But  the  statement  of  the  subsequent 
death  in  the  indictment  for  murder  is  put  inferentially, 
not  as  a  mere  statement  of  fact,  but  as  a  consequence 
which  has  followed  from  the  commission  of  the  acts 
which  are  stated  in  common  in  the  indictm^at  for  mur- 
der, and  in  the  complaint  or  indictment  for  assault. 
The  essential  difference  betwixt,  an  indictment  for  mur- 
der and  an  indictment  for  assault,  foimded  on  the  same 
acts  of  the  pannel,  is,  therefore,  a  difference  in  inference. 
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and  not  in  fact ;  so  that,  if  in  any  case  the  Public  Pro-    No.  77. 
aecutor  shall  be  allowed  to  proceed  to  prove  a  charge  of     Cobb 
murder  against  a  pannel,  notwithstanding  a  plea,  found- p^irweather, 
ed  on  the  record  of  a  court,  that  the  pannel  has  already    ^^^^ 


suffered  a  trial  for  an  offence  of  a  different  denomina- 
tion,  but  founded  on  the  acts  on  which  the  murder  is  ^"^®'- 
said  to  be  founded,<^he  will  be  allowed  to  do  so,  not 
in  consequence  of  any  new  statement  of  fact  in  the  in- 
dictment for  murder,  but  in  consequence  of  a  new  in- 
ference which  he  makes  from  the  same  facts.  In  other 
words,  he  will  be  allowed  to  evade  the  plea  of  resjudica^ 
ia,  by  charging  under  a  different  denomination  of  crime 
the  same  acts  for  which  the  pannel  has  already  suffered  a 
trial.  It  is  admitted,  however,  on  all  hands,  tbat  such  a 
course  of  proceeding  cannot  be  allowed. 

But  further,  there  is  a  marked  difference  betwixt  the 
extreme  caste  of  the  most  aggravated  and  the  most  sim- 
ple crimes,  which  may  be  relevantly  charged  under  the 
name  assault ;  but  betwixt  these  extremes  there  is  an  in- 
finite variety  of  degrees  of  the  same  species  of  offence. 
If,  then,  the  Public  Prosecutor  in  this  case  shall  admit  the 
general  rule  stated  by  Mr.  Alison,  that  the  Lord  Advo- 
cate cannot  be  allowed  to  charge  as  homicide  or  murder 
what  was  formerly  libelled  on  under  the  name  of  assault, 
but  maintain  that  that  rule  is  not  applicable  where  the 
assault  was  not  charged  under  an  aggravated  form — it 
may  be  asked,  where  is  the  line  to  be  drawn  betwixt  that 
class  of  assaults,  a  trial  for  which  would  be  sulScient  to 
found  a  plea  of  res  Judicata  in  bar  of  a  trial  of  a  subset 
quent  charge  of  murder,  founded  on  the  same  acts  of  the 
pannel,  and  the  less  aggravated  class,  a  trial  for  which 
would  not  be  sulScient  to  found  such  a  plea  ?  This  is  a 
question  which  cannot  be  left  to  the  arbitrary  discretion 
of  the  judge,  like  the  question  of  the  proper  punishment 
for  the  different  degrees  of  the  same  crime.  It  is  a  ques- 
tion for  the  determination  of  which  there  must  be  a  fixed 
rule.    But  it  seems  difficult  to  discover  any  principle  on 
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No.  77.    which  a  rule  applicable  to  the  case  can  be  founded »  other 

IiabelU 

Cobb     than  that  a  party  shall  in  no  case  be  tried  a  second  time 

FairwMther,  ^^^  ^^^  commission  of  the  same  acts. 
^iM6?^        It  may  be  said  that  the  plea  of  res  judicata  would  be 

good,  if  the  death  of  the  party  assaulted  had  occurred  pre- 

Murder.  yious  to  the  trial  for  assault ;  but  that  it  cannot  apply 
where  the  death  occurred  after  that  trial,  because,  before 
it  took  place,  the  Prosecutor  could  not  have  charged  mur- 
der, and,  therefore,  ought  not  to  be  debarred  from  doing 
so  when  new  circumstances  would  seem  to  warrant  the 
charge.  But  it  is  as  much  the  duty  of  a  Prosecutor,  when 
a  certain  description  of  criminal  acts  is  brought  under  his 
notice,  to  consider  what  is  likely  to  be  the  consequences 
of  these  acts,  as  to  consider  what  has  already  ensued  from 
them.  To  use  the  words  of  Mr.  Alison  (Vol.  ii.  p.  616), 
he  '^  has  himself  to  blame  if  he  has  been  so  negligent  in 
''  his  conduct  of  the  case,  or  so  hasty  in  instituting  pro- 
'^  ceedings  in  regard  to  it,  that  he  has  brought  on  a  trial, 
"  when  the  nature  of  the  case  which  was  to  be  the  sub- 
"  ject  of  trial  was  not  fully  understood,  and  the  prisoner 
*'  in  consequence  has  escaped  with  an  inadequate  punish- 
'^  ment,  or  no  punishment  at  all,  from  the  offence  having 
"  been  charged  under  an  erroneous  denomination.*' 

But  besides,  it  is  clearly  laid  down  by  Mr.  Alison  (Vol. 
ii.  p.  617),  "  that  in  judging  whether  the  new  offence 
charged  is  or  is  not  the  same  as  a  former  one,  on  which 
judgment  has  already  been  pronounced  in  an  inferior 
"  court,  the  Court  can  only  look  to  the  record,  proved 
"  by  production  of  itself,  or  a  regular  extract.**  But  if 
the  former  trial  was  for  an  assault,  the  record  would 
present  exactly  the  same  resemblance  to  the  indictment 
for  murder,  where  the  death  occurred  subsequent,  as  in 
the  case  where  it  had  occurred  previous  to  the  trial ;  and 
if  it  is  admitted  that  it  would  be  held  good  in  the  one 
case,  to  found  a  plea  of  res  judicata  in  bar  of  a  subsequent 
trial  for  murder,  it  must  also  be  admitted  that  it  would  be 
held  equally  good  to  do  so  in  the  other. 


Nor.  21 
1836. 


AND  CIRCUIT  COURTS  OF  JUSTICIARY.  S85 

With  regard  to  the  question,  whether  the  introduction    No.  77- 
into  the  indictment  of  the  statement  of  the  subsequent     cobb 
death  of  the  object  of  the  assault  tried  in  the   Police  F|^r^^t]J0r 
Court  makes  the  sj^ecies  Jacti  in  the  two  cases  different, 
the  learned  Prosecutor  states  as  the  foundation  of  his  ar- 
gument, "  that  the  same  actions  already  tried  and  pu-  ^^>^^- 
**  nished  may,  from  various  circumstances,  assume  such  a 
**  different  character,  as  to  be  in  the  eye  of  the  law  sub- 
*'  ject  to  a  new  trial."     He  states,  in  illustration,  the  case 
of  a  carter  charged  before  a  police  magistrate  with  riding 
on  his  cart  within  the  streets  of  a  city ;  and  he  then  asks, 
whether  a  conviction  for  such  an  offence  would  bar  a  trial 
of  the  carter  for  having,  at  the  same  time  and  place  set 
forth  in  the  first  complaint,  driven  over  a  child  and  killed 
it  upon  the  spot?     Most  certainly  it  would  not,  and 
simply  because  the  facts  of  the  two  cases  would  be  essen- 
tially different     In  the  former  charge,  it  had  not  been 
alleged  that  the  carter  had  driven  over  a  child — in  the 
latter,  that  allegation  is  made  ;  and  the  species  Jacti  in 
the  two  cases  are  thus  completely  different. 

On  the  whole  it  is  submitted,  that  as  the  present  charge 
of  murder  is  founded  on  certain  acts  for  which  the  pannel 
has  already  suffered  a  trial,  she  is  entitled  to  found  upon 
that  former  trial  a  plea  of  res  Judicata  in  bar  of  the  pre- 
sent charge. 

The  justice  of  sustaining  this  plea  in  the  circumstances 
of  the  case,  is  illustrated  by  the  practice  of  the  English 
courts.  (Archbold  on  Criminal  Pleading,  5th  Ed.  p.  88. 
East's  Pleas  of  the  Crown,  Vol.  ii.  pp.  519  and  522.  2 
Hawkins,  c.  85,  §  3.  Foster,  361-8.  Rex  v.  Pedley, 
B.  R.  1782.) 

The  case  came  to  be  advised  this  day,  when  the  follow- 
ing opinions  were  delivered : — 

The  Lord  Justice-Clerk. — There  are  two  points 
which  we  are  to  consider  in  this  case,  (I.)  the  compe- 

2  c 
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N«.  77.    tency  of  admittiDg  parole  proof  of  the  allegation  that  the 

^c^^    witnesses  in  the  trial  before  the  Police  Court  were  not 

Fairw^ithar  examined  on  oath ;  and  (2.)  the  relevancy  of  the  defence 

Nov.  21    which  is  founded  on  the  result  of  that^trial.     On  the  first 

point,  it  appears  to  me  that  the  proceeding  proposed  is 

MurdflT.  (dearly  incompetent.    For  whatever  may  be  the  constitu- 
tion of  the  Police  Court  of  Dundee,  the  preservation  of  the 
charge  and  sentence  in  each  case  constitutes  a  record. 
And  I  do  not  find  in  any  of  the  cases  quoted  for  the  pro- 
secution any  authority  for  holding,  that  the  record  of  a 
competent  court  can  be  contradicted  by  parole  evidence. 
The  case  of  the-discovery  after  a  trial  of  the  minority  of  one 
of  the  Jury  is  not  at  all  in  point.     For  supposing  such  a 
nullity  in  the  proceedings  to  be  established,  this  is  not  a 
contradiction  of  the  record,  because  the  record  contains 
no  statement  that  the  Jurors  were  of  the  requisite  age. 
On  the  second  point,  having  ^ven  every  degree  of  consi- 
deration to  the  subject,  and  keeping  in  view  that  the  sta- 
tute specially  recognises  the  Superintendent  as  Public 
Prosecutor,  I  fpr  one  am  clearly  of  opinion,  that  the  plea 
of  resjudficaia  is  well  founded.    The  facts  are,  that  this 
pannel  h^s  been  already  tried  for  an  assault  and  acquit- 
ted, and  now  an  indictment  for  murder  is  brought  against 
her,  in  consequence  of  its  having  been  discpvered  that  the 
result  of  the  assault  was  fatal.     Now,  according  to  the 
well  known  principles  of  our  law,  I  hold  it  to  be  settled, 
that  where  there  is  no  collusion  between  the  prosecu- 
tor and  the  accused  party,  the  same  species  JacH  can- 
not be  made  the  subject  of  more  than  one  regular  trial. 
It  happens  in  this  case  that  the  sentence  of  the  inferior 
court  was  a  sentence  of  absolvitor.    But  if  the  doctrine 
contended  for  on  the  part  of  the  prosecution  be  correct, 
the  aspect  of  the  question  would  have  been  the  same,  had 
a  conviction  taken  place  in  the  PoMce  Court,  and  an  ade- 
quate punishment  followed.     The  authority  of  the  case  of 
Robertson,  which  has  been  referred  to  on  both  sides,  is 
very  important.     The  Public-Prosecutor,  by  abandoning 
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the  eertificdtion  in  that  case,  virtually  adaiotrledged  that    No.  77. 
the  defence  of  res  judicata^  was  well  founded.  Cobb* 

Lord  QiLLtES. — I  entirely  concur*   and  I  do  not j.^; J'^ther, 
think  that  Lord  Medwyn  and  I  could  have  done  any  thing    ^Sif  ^ 
else  iii  the  case  of  Robertson  than  what  we  did.     But  the__L- 
first  question  is,  can  the  record  be  opened  up  ?     I  think  Mnrdw. 
that  the  Police  Court  of  Dundee  is  essentially  a  court  of 

■ 

tccotA  ;  although  the  act  establishing  it  dispenses  with  the 
formality  of  t^ecording  any  thing  except  the  charge  and 
fitentence.  I  agree,  therefore,  in  holding,  that  in  the  re- 
cord of  this  court,  such  as  it  is,  the  word  *^  evidence'* 
must  inean  "  evidence  on  oath,**  and  that  parole  proof  to 
establish  that  the  witnesses  were  not  sworn  is  wholly  in- 
admissible. But  1  have  another  difficulty  in  allowing 
this  to  be  done.  I  hold  that  quoad  the  pannel,  it  is  the 
Publie-Rrosecutor  who  is  responsible  for  the  first  trial. 
The  Procurator-Fiscal  represents  the  public  in  one  quar- 
ter, just  as  mirch  Ibis  his  Majesty '^  Advocate  does  in  ano- 
ther. It  was  the  duty  of  the  Public  Prosecutor  to  pro- 
pose and  insist  that  the  witnesses  should  be  examined  on 
oath.  And  it  is  incompetent  for  him  to  take  advantage 
afterwards  of  an  illegality  or  informality,  which  it  was  his 
duty  to  have  prevented.  Evidence  does  mean,  must 
mean,  atid  can  only  mean  legal  evidence ;  and  it  was  not 
posisessed  of  that  character,  unless  the  witnesses  were 
sVirorU;  It  has  been  said  that  the  Superintendent  is  rash 
and  inefilcient.  I  hope  this  charge  is  overstated.  But  if 
it  is  indeed  so,  for  his  rashness  the  Lord-Advocate  is  re- 
sponsible. This  Superintendent  brings  a  prosecution — 
hasty  it  may  be^-^nd  under  that  prosecution  the  pannel 
is  acquitted.  The  case,  I  say,  is  res  Judicata ;  and  it  is 
well  argued,  that  here  the  assault  charged  was  of  a  trivial 
nature,  but  it  might  have  been  the  most  serious  kind  of 
assault  known  in  our  law ;  and  shall  it  be  said  that  in 
such  a  case,  the  circumstance  of  death  following,  would 
have  justified  the  Public-Prosecutor  in  raising  a  new  pro- 
secution in  the  face  of  the  former  acquittal  ?   In  the  sup- 
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No.  77.    posed  case  of  a  party  tried  for  careless  driving,  but  who 

Cobb      is  afterwards  discovered  to  have  been  guilty  of  culpable 

Fairweather  homicide,  or  in  that  of  a  stab  inflicted  by  a  weapon,  af- 

^is^    terwards  discovered  to  be  poisoned — ^the  species  Jucii 
would  not  be  the  same.     On  the  whole,  therefore,  I  ad- 

M  urder.  here  to  the  opinion  I  expressed  at  Glasgow  in  the  case  of 
Robertson. 

Lord  Meadowbank. — I  have  always  looked  upon 
this  as  a  question  of  great  importance,  but  also  of  consi- 
derable difficulty.  (1.)  On  the  first  point,  the  opinion 
which  I  have  formed  concurs  on  the  whole  with  that  al- 
ready expressed.  But  it  is  not  without  difficulty  that  I 
come  to  that  conclusion.  The  Dundee  Police  Act  cer- 
tainly provides  for  a  record  being  kept ;  but  it  is  a  record 
of  a  very  particular  nature,  and  confined  merely  to  the 
charge  and  sentence.  At  the  same  time,  I  look  upon  it  as 
so  hazardous  to  allow  parole  proof  in  contradiction  even 
of  such  a  record  as  this,  that  I  can  say  no  more  than  that 
I  entertain  doubts  upon  the  subject  (2.)  On  the  second 
point  I  would  observe,  that  this  is  a  private  act  for  the 
district  of  Dundee.  In  this  private  act  there  is  a  state^ 
ment  of  the  cases  which  the  court  created  by  it  is  to  be 
competent  to  try,  and  in  all  cases  cognizable  under  the  act 
the  Superintendent  .is  declared  to  have  power  to  act  as 
prosecutor.  Now,  it  is  an  important  matter  which  we 
are  called  upon  to  determine,  th&t  the  officer  upon  whom 
this  duty  is  devolved  by  a  private  act  of  Parliament,  is  to 
have  in  him  the  power  of  discharging  prosecutions  for 
crimes  not  cognizable  by  that  act.  Suppose  the  Superin- 
tendent states  the  crime  of  rape  under  a  charge  of  assault, 
and  brings  a  trial  for  that  crime  before  the  Police  Court, — 
is  it  to  be  supposed  that,  whatever  the  issue  of  the  case 
may  be,  a  subsequent  trial  of  the  party  before  this  Court 
is  incompetent?  I  cannot  hold  that  this  would  be  the 
case ;  and  therefore,  in  the  circumstances,  I  consider  the 
defence  of  res  Judicata  imfounded. 

Lord  Mackenzie. — On  the  first  point  I  have  some 
difficulty  in  going  the  full  length  of  holding,  that  parole 
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evidence  of  the  alleged  informalitf  is  incompetent  The  No.  77. 
act  does  not  authorize  any  record  to  be  kept,  except  of  the  cobb 
charge  and  sentence.  I  doubt,  therefore,  whether  it  is  ^,^5,^^,^^^^ 
competent  to  prove  by  the  record  what  refers  neither  to  ^j**^-  21 
the  charge  nor  sentence.  The  result  of  holding  this 
would  be,  that  the  record  of  the  sentence  excludes  after  ^w'^er. 
objection  against  any  other  part  of  the  proceedings.  But 
I  am  much  disposed  to  concur  with  one  remark  of  Lord 
Gillies.  The  objection  just  amounts  to  a  statement  that  in 
the  Police  Court  sentence  was  pronounced  without  suffi- 
cient evidence.  Now  this  might  have  been  a  good  argu- 
ment in  the  mouth  of  the  other  party,  in  a  case  where  a 
conviction  had  followed.  But  the  prosecutor  has  himself 
to  blame,  if  sufficient  evidence  is  not  brought  forward. 
(2.)  On  the  second  question  also  I  entertain  considerable 
doubts.  This  point  I  should  think  very  important,  if 
questions  involving  it  were  not  of  very  unfrequent  occur- 
rence. The  argument  maintained  for  the  pannel  seems 
to  me  to  involve  two  distinct  propositions — (1.)  that  the 
party  has  already  tholed  an  assize  for  the  same  facts 
which  are  to  be  made  the  subject '  of  investigation,  (2.) 
that  she  has  been  tried  for  part  of  the  facts  and  acquit- 
ted ;  and  that  this  acquittal  shows  that  she  cannot  be 
guilty  of  that  part,  for  which  it  is  now  proposed  that  she 
should  be  tried  again.  As  to  the  first  of  these  proposi- 
tions,— even  if  the  pannel  had  been  tried  by  an  assize,  I 
think  it  still  must  be  evident,  that  she  was  not  tried  for  the 
same  crime  of  which  she  is  now  accused.  At  the  time  of 
the  first  trial  death  had  not  taken  place.  There  was 
therefore  no  tholing  of  an  assize — no  trial,  for  the  crime 
now  charged.  It  is  said  that  the  pannel  had  done  all  that 
she  ever  did  to  incur  the  guilt  of  murder.  But  the  act  of 
murder  is  not  complete,  till  the  person  is  actually  dead. 
The  act  of  the  pannel  may  be  nothing,  unless  the  conse- 
quential fact  following  on  that  act  has  occurred.  The 
whole  res  gesta^  therefore,  was  not  in  the  first  charge,  and 
the  party  cannot  be  said  to  have  tholed  an  assize.    (2.) 
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No.  77    The  second  plea  is^  that  the  party  cannot  be  teied  again, 

Cobb     because  she  has  already  been  acq^aittad  of  i^  part  of  the 

FairwMther,  crioie,  and  cannot  be  guilty  of  the  other  part    To  this 

^1836^^   plea  I  have  only  to  aay,  I  do  not  know  where  it  would 

. end.     Suppose  a  party  tried  for  entering  a  house  at  night 

Murder«  j^y  q^  window^  and  acquitted  on  ihBt  charge-;  and  iSuppoae 
that  it^  was  afterwards  foimd  that  the  house-breaker  had» 
while  in  the  house,  committed  a  murder,  the  party  would 
not  be  entitled  to  take  advantage  of  the  acquittal  on  the 
charge  of  hous&^hreaking,  as  a  defence  against  an  indict- 
ment fo^  murder.  There  Is  no  pripciple  in  our  litw,  which 
would  stretch  the  plea  of  res  jtuUeata  to  mich  an  .ex« 
tent.  I  cannot,  therefore,  concur  in  holding,  that  there  la 
in  our  authorities  any  thing  which  ought  to  induce  us  to 
sustain  the  defence  in  this  case.  What  the  rule  might  have 
been,  if  the  death  had  occurred  previous  to  the  trial  be- 
fore  the  Police  Court,  it  is  net  necessary  thai  I  dMittld  in« 
quire ;  though  even  in  that  Case  I  should  have  doubted, 
whether  a  trial  for  assault  could  be  founded  on,  as  making 
a  charge  of  murder  m^dioote. 

LoRJp  MoNCR£)FF.-«**-It  is  With  great  regret  that  I 
find  myself  compelled  to  diffmr  £rom  the  bead  of  the  Court 
But  I  concur  with  Xiord  MackeilEie.  I  agree  on  the  whole 
with  the  opinion  expressed  by  the  Bench  generally  on  the 
first  pointy  and  therefore  shaU  not  occmpy  time  by  statii^ 
my  views  upon  it*  But  the  other  question  I  consider 
one  of  great  icnportanoe ;  and  I  find  it  quite  impossible  to 
reconcile  with  the  principles  of  our  Criminal  Law,  the 
doctrine  that  An  acquittal  before  a  Police  Court  on  a 
charge  of  assault  can  found  a  defence  against  an  itadict^ 
ment  for  murder.  It  may  be  that  the  case  is  the  same,  or 
nearly  the  same,  as  if  there  had  been  a  oottviction,  instead 
of  an  acquittal,  on  the  original  trial.  But  there  may  be  a 
difierence ;  for  there  may  be  a  case  of  assault,  fVom  whidi 
the  party  not  only  may  be  acquitted,  but  ought  to  be  ac* 
quitted,  and  yet  his  defence  not  be  such  as  would,  in  the 
case  of  death  following,  absolve  him  from  the  guilt  of  cul* 
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pable  homieide.    For  I  jcaomda  it  important  to  recollect,    No.  77. 
that  this  duu^  of  nrardar  Hidudea  a  charge  of  ettlpable      cobb 
honucidd.    A  defence  of  provocalioii  might  clear  the  pan-  FairvMthtf, 
nel  from  a  chmtge  of  aesanlt,  and  yet  would  not  afford    ^^f  ^ 
anf  pnotection  against  the  higher  charge.    The  dfcum^ 


stances  in  this  case  are,  that  the  pannel  is  tried  fer  assault  ^^'^^^' 
and  acquittedy^^*on  what  groands  we  do  not  know,  and 
cannot  inquire.  It  afterwards  tnms^out  that  there  is  a 
case  ci  murder.  Now,  it  wouM  be  a  very  bataidoas  pre- 
cedenti  if;  it  were  to  be  settled^  that-^*«4be  two  denomina^' 
tionaof  offence  being  quite  different,*  and  the  acquittal 
bekig  obtained  against  the  ope  ckarge,  before  the  circum- 
stance which  grounds  tlie  other  has  ariseuy-^tbe  pleadf 
TM  jmdittekt  could  be  sucoessfiilly  maintained.  If  I  read 
the  authorities  in  esur  own  law  aright,  the  principle,  as 
laid  down  by  Baron  Hume,  does  not  apply  to  any  case, 
except  those  in  which  the  facts  are  the  same.  In  the  case 
of  Christian  Peterson,  Mr.  Alison  observes,  that  it  is  re- 
markable that  res  judicata  was  pleaded  indefbnee  against 
the  charge  of  assault  only,  and  not  against  that  of  mur- 
der. I  have  great  diflkulty  in  saying  much  about  the 
state  of  the  £act  in  Robertson's  case,  in  the  presence  of 
the  Judges  before  whom  the  point  arose.  But  looking 
at  the  record,  I  cannot  help  thinking  that  that  case  was 
dealt  with  in  the  same  way  as  Peterson's.  If  the  fact  i9 
otherwise,  the  decision  in  that  case  is  unquestionably  en- 
titled to  ^reat  weight ;  buti  notwithstanding  that,  I  am 
not  prepared  to  hold  that  a  police  OGnviction,  or  a  poUce 
acquittal  for  assault^  can  found  a  de&nce  against  the  se- 
rious charge  of  murder* 

Lord  Mrbwyk.— *0n  the  6iBt  pomt  I  have  no  doubt, 
that  ^*  evid^ace"  must  be  held  to  mean  evidmse  on  oath  ; 
and  I  think  this  opinion  is  supported  by  the  style  of  the 
record  in*  the  High  Cowt  itself.  The  second  point  is  one 
of  great  difficulty.  I  have  carefully  considered  the  opi- 
nion which  I  had  occasion  to  deliver  in  the  case  of  Ro- 
bertson in  1831 ;  and  I  adhere  to  that  opinion.    The  Pub- 
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No.  77.    lie  Ftosecutor  in  an  inferior  court  is  identified  with  the 
Cob^    Lord  Advocate.     And  a  party  having  undergone  a  trial 
FairwMther  ^^^0^6  a  Competent  tribunal,  it  is  not  competent  to  bring 
Nov.  21    iiiia  again  into  Court  for  the  same  act,  even  though  the 
___  circumstances  should  have  so  far  changed,  as  to  enable  the 
Murder.    Pfosecutor  to  State  it  under  a  different  denomination  of 
crime.    I  do  not  understand  what  has  been  said,  as  to  the 
pannel  having  been  already  tried  for  a  part  of  the  offence 
with  which  she  is  now  charged.     There  has  been  no  act* 
done  by  her  since  the  date  of  the  first  trial ;  and  I  do  not 
think  a  party  is  to  be  tried  twice  for  the  same  offence, 
because  a  Prosecutor  is  rather  hasty,  and  brings  the  case 
into  Court  before  its  ultimate  complexion  is  ascertained. 
Suppose  a  pannel  tried  for  an  assault,  and  either  acquit- 
ted,  or  convicted  and  punished, — and  afterwards  the  per- 
son assaulted  happens  to  fever.     According  to  the  doc- 
trine maintained  in  this  case,  it  would  be  competent  to 
try  him  again  for  assault  to  the  danger  of  life.     He  would 
thus  be  tried  a  second  time  for  the  same  facts ;  for  though 
the  fever  is  a  new  fact,  it  is  not  done  by  him.     But  suppose 
the  fever  ends  fatally,-  the  death  creates  a  new  fact  still ; 
and  is  the  pannel  thus  to  be  tried  three  times  for  the  same 
offence  ?     I  cannot  hold  such  to  be  the  state  of  the  law ; 
and  therefore  I  should  be  for  sustaining  the  defence  in 
this  case. 

The  Bench  being  equally  divided  in  opinion,  the  Lord 
Justice  Clerk  had  no  voice  in  the  judgment. 

The  Court  accordingly  found  it  incompetent  to  redargue 
or  contradict  by  parole  evidence  the  record  of  the  Police 
Court  of  Dundee  as  proposed  by  the  prosecutor,  but  re- 
pelled the  defence  of  res  Judicata  pleaded  for  the  pannel, 
and  on  the  motion  of  the  Lord-Advocate,  deserted  the 
diet  against  her  pro  loco  et  tempore^ 


^  No  farther  proceedings  took  place  against  the  pannel. 


c 
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Present,  Nov.  28 

1836. 

Thjb  Lord  Jdstick-Clbrk, 

Lords  Gillibs,  Mradowbank,  Mackenzie,  Moncreiff,  Medwyn. 

Thomas  Mathews,  Suspender — McNeill, — J.  Anderson. 

AGAINST 

The  Oi#a8gow  Iron  Company,  Respondents— JS[tfay, — Penney. 

Statute  ISth  Geo.  III.  c.  81. — Suspension  and  Liberation- 
Expenses — L  It  is  not  competent  under  a  Scotch  warrant,  indorsed 
in  England  under  the  above  statute,  to  convey  a  prisoner  by  sea  to 
any  ooonty  in  Scotland  not  geographically  next  adjacent  to  England. 

2.  A  judgment  suspended,  and  letters  of  liberation  granted,  but  ex- 
penses refused,  in  respect  that  the  irregular  proceedings. originated  in 
the  suspender  having  deforced  the  officers  of  the  law. 

The  suspender,  along  with  several   other  Englishmen,   No.  7s. 
entered  into  the  employment  of  the  respondents,  as  pud-      ^.  ^* 
dlers,  in  June   1836.     It  was  stipulated  in  a  written  ®'^^ 
agreement  (signed  in  July),  that  for  the  first  three  months  Company, 
they  were  to  receive  L.2.  10s.  per  week,  and  after  that  to  g      ^^ 
be  paid  at  a  certain  rate  per  ton  of  iron  produced  by     ^i**- 
them. 

Early  in  November  the  respondents  gave  notice,  that 
all  the  puddlers  should  work  by  the  ton  after  the  7th  of 
that  month.  It  is  a  rule  in  their  works  that  workmen 
shall  give  a  fortnight'^  notice  before  leaving  their  service. 
In  compliance  with  this  rule,  the  suspender  gave  notice 
on  Saturday  the  5th  of  November,  that  he  intended  to 
leave  the  work  in  a  fortnight. 

On  Monday,  the  7th,  as  none  of  the  puddlers  came  to 
the  work,  and  as  it  was  understood  that  they  had  deter- 
mined to  set  off  next  day  for  England,  the  respondents 
made  an  application  to  the  Justices  of  the  Peace  for  Lan- 
arkshire, under  the  act  4th  Geo.  IV.  c.  34,  and  obtained 
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No.  78.    warrants  to  apprehend  the  suspender  and  others,  and  bring 
^.^^*  them  before  the  Justices  for  examination. 
^i^^       Having  obtained  the  concurrence  of  the  bailie  on  the 
Company,  riyer  and  frith  of  Clyde  to  these  warrants,  an  officer,  with 

Nov.  28  ' 

1836.     four  concurrents,  proceeded  to  put  them  in  force  against 
t         7  the  parties.     He  found  them  about  to  embark  in  a  Li- 

Susp.  and  ^ 

Lib.  verpool  steam^boat,  and  apinrehended  three  of  them  with 
some  difficulty.  These  howevw  escaped,  and  with  the 
others  forcibly  entered  the  yesseL  The  officer  foUowed^ 
and  attempted  to  lay  hold  o£  several  of  the  parties;  but 
finding  it  impracticable  to  carry  the  warrants  into  effect, 
and  being  in  fear  of  bodily  violence,  was  obliged  to  relin- 
quish the  attempt  to  take  them  into  custody.  He,  how- 
ever, followed  the  vessel  to  Greenock,  and  there  got  on 
board ;  and  on  arriving  at  Liverpool,  obtained  the  indor- 
sation of  an  English  magistrate  to  the  warraat8/^--appre^ 
bended  all  the  parties, — and  brought  them  back  to  Glasgow 
by  the  same  steam-boat,  which,  as  it  happened,  returned 
the  next  forenoon.  On  their  arrival  in  Glasgow,  the  sus- 
pender was  brought  before  Mr.  Martin,  a  Justice  of  the 
Peace,  and  after  an  examination  sentenced  to  sixty  clays' 
confinement  in  Bridewell,  and  to  be  kept  at  hard  labour. 
Having  been  incarcerated  under  this  sentence,  he  pre- 
sented to  the  Court  a  bill  of  suspension  and  liberation,  on 
the  following  among  other  grounds : — {1.)  That  the  war- 
rant under  which  he  was  apprehended,  even  if  indorsa- 
ble  under  the  statute  13th  Geo.  III.  c.  31,'  did  not  justi* 


1  This  statute,  which  proceeds  upon  a  preamble,  that  felons  and 
other  loale&ctors  escape  from  Elngland  to  Scotland,  and  from  Scotland 
to  Enghindy  <<  whereby  their  offi^oes  often  remain  unpunished,  thens 
"  being  no  sufficient  provision  by  the  laws  of  either  of  the  two  parts  of 
<<  the  United  Kingdom  for  apprehending  such  offendersi  and  transmit- 
**  ting  them  to  that  part  of  the  United  Kingdom  in  which  their  offences 
**  were  committed,"  provides,  with  reference  to  Scotland,  that  the  in- 
dorsation of  a  Scotch  warrant  by  an  Englbh  Justice  of  the  Peace,  of 
the  place  to  which  the  person  may  have  escaped,  shall  be  sufficient 
authority  "  to  execute  the  said  warrant  in  the  county,  riding,  division, 
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fy  his  trangportatioii  by  sea  from  England  to  Scotland  ;   No.  7a 
(S.)  That  under  the  provisions  of  this  statmte^  and  of      «. 
44th  Geo.  III.  c.  92 ;  45th  Geo.  III.  c.  92 ;  and  64th  ^'j^ 
Geo.  III.  c.  186,  he  oujrht  to  have  been  taken  before  the  ^p^J* 

Nov.  28 

justice  who  indorsed  the  warrant ;  (8.)  That  these  statutes  I886. 
require  that  the  oflfender  apprehended  under  such  indorsed 
warrant,  shall  be  conveyed  by  the  officer  apprehending  hib. 
him  to  the  county  in  Scotland  next  adjacent  to  Eng- 
land, and  taken  before  the  Justices  of  Peace  of  such  adja* 
cent  county ;  who  are  authorised  to  proceed  with  regard 
to  such  person  in  the  manner  directed  by  the  84th  Geo. 
ZI.  c.  55,  by  whkh  statute  the  person  apprehended  may 
find  bail,  where  the  offence  is  bailable. 

It  was  answered  for  the  respondents,  (1.)  Although 
the  statute  originally  contemplated  the  transmission  of 
prisoners  by  land  from  England  to  Scotland,  it  cannot  be 
held  that  the  more  direct  and  expeditious  conveyance, 
which  has  now  become  the  common  and  usual  mode  of 
tritvdling,  is  excluded.  The  direction  to  convey  prison- 
ers to  the  county  next  adjacent  to  England,  implies 
merely,  that  they  shall  be  taken. into  Scotland  in  the 
shortest  and  moat  direct  way.    (2.)  The  duty  of  the  in- 


"*-• 


«  city,  liberty,  town  or  plaoe  where  it  is  so  indoraedi  by  appreheoding 
«  the  person  or  persons  against  whom  such  warrant  is  granted*  and  to 
«  convey  him,  her  or  them  into  the  county  or  place  of  that  part  of 
«<  Great  Britain  called  Scotland,  being  adjacent  to  that  part  of  Great 
^  Britain  ealled  England,  where  the  crime  was  committed,  and  before 
<<  the  Sheriff,  or  Steward-Depute  or  Substitute,  or  one  of  the  Justices 
'<  of  the  Peace  of  such  county  or  place,  to  be  there  dealt  with  according 
<<  to  law  ;  and  in  case  the  crime  was  committed  in  a  county  not  next  ad- 
«<  jacent  to  that  part  of  Great  Britain  called  England^  then,  and  in  such 
<<  case,  to  convey  her,  htm  or  them  into  any  county  of  that  part  of 
**  Great  Britain  called  Scotland  next  adjacent  to  that  part  of  Great 
<'  Britain  oaHed  England,  and  before  the  Sheriff,  or  Steward  Depute  or 
**  Substitute,  or  one  of  the  Justices  of  the  Peace  of  such  county,  which 
<*  Sheriff^,  Steward,  or  Justice  of  Peace  is  hereby  required  to  proceed 
**  with  regard  to  such  person  or  persons,  according  to  the  rules  and 
<<  practice  of  the  laws  of  Scotland,  as  if  the  said  person  or  persons  had 
«<  been  apprehended  in  the  said  county." 
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No.  78.    dorsing  magistrate  is  purely  ministerial.     (3w)  The  sus- 
^*^*'''  pender  never  offered  to  find  bail,  or  demanded  to  be  taken 
^'iron'^  before  a  magistrate  for  that  purpose. 
Company,      J.  ANDERSON,  for  the  suspeuder,  pleaded, — ^Previous 

1836.     to  the  statute  ISth  Geo.  III.  c.  SI,  English  Justices  had 


'  no  power  to  grant  such  a  concurrence  to  Scotch  warrants, 

^  Li^  as  would  be  effectual  for  the  conveyance  of  prisoners  from 
the  one  country  to  the  other.  Their  only  authority  for 
doing  so  is  to  be  found  in  this  statute,  which  must  be  strict- 
ly interpreted.  But  its  provisions  do  not  justify  the  con- 
veyance of  prisoners  apprehended  in  England  any  where, 
except  to  the  county  of  Scotland  next  adjacent  to  Eng- 
land. Even,  therefore,  if  the  suspender  had  been  taken 
to  Glasgow  by  land,  the  proceeding  was  incompetent. 
The  warrant  only  justifie^d  his  being  carried  before  a  Jus- 
tice in  Berwickshire  or  Dumfriesshire,  or  some  other 
county  in  Scotland  next  adjacent  to  the  English  border. 
But  besides,  his  being  put  on  ship-board  was  an  ille- 
gal detention,  which  exposed  him  to  the  risk  of  being 
driven  to  a  foreign  port,  or  captured  by  an  enemy  or  pri- 
vateer. Such  a  detention  is  not  merely  a  ground  for  an 
action  of  damages,  but  renders  the  proceedings  under  the 
warrant  null.  (Case  of  William  Taylor,  4th  March 
1818;  Hume,  vol.  ii.  pp.  54,  78,  79.  Haliburton  v. 
Stewart,  21st  July  1709,  Die.  p.  2 ;  Archer  r.  Law,  18th 
June,  1791»  Die.  p.  8894 ;  Bell's  Commentaries,  vol.  ii. 
p.  572.)  But  the  act  ISth  Geo.  III.  c.  31,  was  amended 
by  the  45th  Geo.  III.  c.  92.'  according  to  which  the  sus- 


^  By  this  statute  it  is  enacted,  "  That  in  ease  any  person  or  persons 
**  shall  be  apprehended  in  one  of  the  said  parts  of  the  United  Kingdom 
**  for  an  offence  which  was  committed,  or  charged  to  have  been  com- 
'*  mitted  in  either  of  the.  other  parts  of  the  same,  under  any  warrant  in- 
''  dorsed  in  such  manner  as  is  in  that  respect  provided  by  virtue  of  ei- 
**  ther  of  the  said  recited  acts  (Idth  Geo.  III.  c.  81.  and  44th  Geo.  III. 
**  c.  92.),  such  person  or  persons  shall  and  may  be  taken  before  the 
**  Judge  or  Justice  who  indorsed  the  said  warrant,  or  before  some  other 
<*  Justice  or  Justices  of  the  county,  stewartry,  city,  liberty,  town,  or 
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pender  ought  to  have  been  taken  before  the  Justice  who   Na  78. 
indorsed  the  warrant,  or  some  other  Justice  of  the  same     *v. 
county,  in  order  to  give  him  an  opportunity  of  finding  ®^J^^ 
bail.     And  it  was  onlv  on  his  failure  to  do  so,  that  it  was  ^^l* 

'  Nor.  28 

competent  to  commit  him.  i836. 

Keay,  for  the  respondents,  answered. — The  object  of  g^^  ^^ 
the  statute  being  the  speedy  and  safe  transmission  of  of-  ^^ 
fenders  from  England  to  Scotland,  the  question  arises, — 
cannot  a  party  who  escapes  from  the  one  country  to  the 
other  by  sea,  be  brought  back  in  the  same  way  ?  It  can- 
not be  argued,  that,  it  is  in  all  circumstances  illegal  to 
transport  a  prisoner  apprehended  under  this  statute  by 
sea.  A  warrant  from  a  Justice  in  Northumberland 
would  be  effectual  for  apprehending  a  party  who  had  es- 
caped from  Edinburgh  to  Holy  Island.  It  cannot  be 
supposed,  that  before  he  could  be  transported  from  thence 
to  Mid-Lothian,  he  must  be  landed  on  the  ^ores  of  Ber- 
wickshire. If  the  interpretation  contended  for  be  cor- 
rect, a  pannel  escaping  from  Kirkcudbright  to  Working- 
ton could  not  be  brought  across  the  Solway,  but  must,  at 
whatever  inconvenience,  be  conveyed  round  by  land  to 
Scotland.  The  only  construction,  therefore,  that  can  be 
put  upon  the  clause  of  the  statute  in  question  is,  that  the 
officer  was  bound,  so  soon  as  he  touched  Scotch  ground, 
to  obtain  the  warrant  of  a  magistrate  before  taking  the  pri- 
soner any  farther, — and  not  that  he  was  under  any  obliga- 
tion first  to  touch  Scotch  ground  at  any  particular  place. 


<'  place  where  the  same  was  indorsed  ;  and  in  case  the  offence  be  baila- 
'*  able  io  law,  and  such  offender  or  offenders  shall  be  willing  and  ready 
"  to  give  bail  for  his,  her,  or  their  appearance,  according  to  Ibe  exigence 
**  of  the  said  warrant,  such  Judge,  or  Justice,  or  Justices,  by  whom 
<<  such  warrant  was  indorsed,  or  before  whom  any  such  offender  or  of- 
**  fenders  shall  be  brought,  shall  and  may  proceed  with  such  offender  or 
"  offenders,  and  take  bail  for  him,  her,  or  them,  according  to  the  exi- 
<<  gence  of  the  said  warrant,  in  the  same  manner  as  the  Judge  or  Jus- 
**  tice  who  originally  issued  the  same  should  or  might  have  done.** 
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NoL  78*  Suppose  the  sudpender^  instead  of  l«iiig  ctugbt  at  Liver- 
V.       pool,  had  been  caught  in  the  Isle  of  Man^  is  it  possible  to 

^j^^  doubt  that  his  direct  conveyance  by  the  Lirerpool  steain- 
^y*^'  boat,  which  touches  at  that  island,  and  sails  straight  to 

1836.     Glasgow,  would  have  been  quite  unexceptionable  ?  or  is 

Snap,  and  ^^^  ^^7  ^^Y  capable  of  being  pointed  out,  which  in 
^b.  truth  and  substance  would  come  more  closely  to  the  in- 
tentions of  the  statute  ?  If  the  concuiTenoe  of  a  Court  of 
Admiralty  was  necessary  in  this  case^  there  will  constant- 
ly be  warrants  iu  the  cotanty  of  Inverness,  whidi  cannot 
be  executed  under  the  sole  authority  of  the  Sheriff.  But 
even  taking  a  stricter  view  of  the  statute,  though  Lan- 
arkdiire  is  not  geographically  next  adjacent  to  Lancashire, 
it  is  so  in  another  sense,  and  in  that  in  which  the  statute 
meant  the  expression  to  be  understood.  It  was  the  next 
adjacent  comity,  aocovding  to  the  ordinary  mode  of  tra-* 
veiling*  No  bthAt  county  intervened.  If  indeed  the  of-* 
ficer  and  his  prisoner  had  been  driven  upon  the  coast  of 
AjTrsfaire,  it  wduld  have  been  necessary  to  procure  a  war- 
rant from  a  Justice  there.  But  no  Scotch  jurisdiction 
was  entered  previous  to  arriving  at  Glasgow.  That  was 
the  point  in  Scotland,  to  which  the  prisoner  could  be  most 
speedily  and  easily  conveyed  from  England,  which  was 
what,  according  to  sound  construction,  the  statute  intend- 
ed, by  the  place  ^  nelt  adjaoenf  to  England.  That 
such  was  its  meaniBg  is  illustrated  by  the  act  44th  Geo. 
III.  c.  9S,  which  extends  the  benefit  of  this  statute  to  the 
case  of  Ireland,  and  gives  authority  **  to  convey  him,  her, 
«<  or  them  hy  thejiret  direct  way  into  Ireland,  and  before 
^^  one  of  the  Justices  of  the  Peace  in  the  county  in  Ire- 
*^  land  living  near  the  place,  and  in  the  county,  where  he, 
*^  she,  or  they  shall  arrive  and  land."  The  other  alleged 
irregularity  is,  that  the  suspender  had  not,  during  his 
transmission  to  Scotland,  constant  access  to  a  magistrate. 
This  objection  would  apply  in  every  similar  case.  Under 
the  provision  of  the  act  45th  Geo.  III.  c.  92,  that  a  party 
in  liiis  situation   '^  shall  and  may  be  taken  before  the 
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<<  Justice  who  indorsed  the  warraiit/'  and  be  by  bim  ed-  No.  78. 

Mathewf 

mitted  to  bail,  if  the  offence  be  bailable,  it  might  have      «. 
been  held,  that  if  the  suspender  bad  applied  to  be  taken  ^j|^^ 
before  the  Bnglish  Justice,  his  demand  must  have  been  ^^'^l' 
cmnplied    with.      But    he  made  no  such   application;     ^^^ 
and  besides,  as    he  was   committed   for  further   exa-  g      ^^ 
mination,  bail  was  not  competent.     Further,  there  is  one     ^^' 
meet  important  speciality  in  this  case,  which  is  not  to  be 
lost  sight  of,  namely,  the  deforcement  by  the  suspender 
and  his  companions  of  the  c^cer  at  the  Broomielaw, 
when  he  attempted  to  execute  his  warrant  against  them 
there.    The  suspendar  was  apprehended  in  Scotland,  and 
it  was  only  by  a  most  ill^al  act,  and  contempt  of  autho- 
rity, that  he  made  his  escape.     Into  England  he  certainly 
got ;  but  he  did  so  only  as  a  party  who  had  been  appre- 
hended in  Scotland,  and  who  was  forcibly  bidding  defi- 
ance to,  and  holding  in  contempt  the  authority  under 
which  he  had  been  so  apprehended.     Ther^re,  construc- 
tively, he  was  never  out  of  Scotland.     He  did  contrive  to 
get  himself  conveyed  to  England,  but  all  the  while  he  was 
a  prisoner,  and  in  legal  custody  of  the  officer  who  appre- 
hended him  at  Glasgow,  mider  the  warrant  and  authority 
of  one  of  his  Majesty's  Justices  of  the  Peace  for  Lanark- 
shire.    Having  thus  forci])ly  and  illegally  absconded  from 
justice,  although  he  had  been  forcibly,  and  without  any 
warrant  from  an  English  magistrate,  reapjn^hended,  and 
brought  back  to  Scotland,  he  would  have  had  no  good 
ground  for  complaint,  nor  would  there  have  been  any 
thing  illegal  in  the  act. 

M*N£iLL,  for  the  suspeiider,  replied---«Thi8  being  a 
'  (ease  solely  imder  the  statute,  its  provisions  must  be 
literally  complied  with.'  But  the  statute  does  not  give 
the  English  warrant  effect  to  convey  the  suspender  any 
where,  except  to  a  countyin  Scotland  geographically  ''next 
^*  adjacent"  to  England.  At  the  date  of  the  statute,  La- 
narkshire was  not,  even  in  the  sense  now  contended  for, 
the  county  next  adjacent  to  England.    Neither  was  it 
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No.  7&  the  nearest  in  the  course  of  the  steam-boat ;  for  before 

Mathews  j^gching  Lanarkshire,   the  suspender  was   carried   past 

^u^^  the  shores  of  Wigton,  Ayrshire,  and  Renfrewshire.     If 

Company,  the  advantages  of  steam  communication  make  it  more 

1836.     convenient  to  convey  a  prisoner  from  England  to  Glasgow 

direct,  this  may  form  a  suflSdent  reason  for  a  new  Act  of 

^U).^   Parliament  on  the  subject.     But  in  the  absence  of  such 
an  act,  and  as  the  44th  Greo.  III.  c.  92,  applies  only  to 
Ireland,  to  which  there  is  no  land  conveyance,  the  present 
proceedings  were  wholly  illegal.     As  to  that  part  of  the 
statute  which  refers  to  bail,  its  direction  is,  that  every 
prisoner  is  to  be  brought  before  the  indorsing  Justice  or 
some  other  Magistrate ;  and  it  js  for  the  Magistrate  to 
judge,  whether  or  not  the  offence  is  bailable. 
The  Judges  having  consulted  together. 
The  Lord  Justice-Clerk  stated  the  unanimous 
opinion  of  the  Court,  that  the  statute  does  not  warrant 
the  transmission  of  prisoners  by  sea  from  England  to 
Scotland,  except  to  a  county  in  Scotland  geographically 
**  next  adjacent"  to  England. 
.  McNeill,  for  the  suspender,  moved  for  expenses. 
Lord  Medwyn. — I  do  not  think  we  can  give  expenses, 
when  we  look  to  the  illegal  act  of  the  suspender.   ' 

The  Lord  Justice-Clkuk. — These  proceedings  todc 
their  rise  in  a  most  illegal  act  on  the  part  of  the  suspender, 
and  I  do  not  think  that,  under  all  the  circumstances,  we 
should  give  him  expenses. 

Lord  Gillies. — In  a  case  of  this  kind  I  think  we  are 
not  only  entitled,  but  bound,  to  take  all  the  circumstances 
into  view.  Although*  we  have  found  that  there  was  no 
authority  for  transmitting  the  suspender  by  sea  from 
Liverpool  to  Glasgow,  and  that  the  officer  entrusted  to 
execute  the  warrant  against  him  committed  an  error  in 
doing  so,  still  it  is  clear  that  the  respondents  had  no  wish 
that  such  an  error  should  be  committed,  or  that  any  thing 
illegal  should  be  done.  There  has  been  no  wrong  inten- 
tionally committed  on  their  part^  while  there  was  a  very 
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serious  wrong  committed  on  the  part  of  this  suspender,  in   No.  78. 
deforcing  the  oflScer  of  the  law  holding  a  regular  and     ^r/'^* 
valid  warrant  for  his  apprehension.  ^i^^'' 

Lord  Meadowbank. — The  only  question  we  have  ^^"p*^/' 
decided  is,  that  as  the  transmission  of  the  prisoner  was     1836. 
not  warranted  by  the  statute,  and  consequently  illegal,  g^^       . 
the  proceedings  must  fall  to  the  ground,  and  the  prisoner     Lib. 
be  liberated.     We  have  not  gone  into  the  other  circum- 
stances at  all,  and  therefore  must  keep  them  completely  out 
of  view  in  judging  of  the  question  of  expenses.     I  am 
therefore  for  giving  the  suspender  expenses,  as  we  have 
found  that  the  respondents  were  in  the  wrong,  and  as  I 
do  not  think  we  can  enter  into  the  question  how  these 
proceedings  originated. 

Lord  Mackenzie. — I  quite  agree  with  Lord  Gillies, 
that  we  must  take  all  the  circumstances  of  this  case  into 
view  in  judging  of  the  question  of  expenses.  There  has 
been  no  intentional  wrong  committed  here  on  the  part  of 
the  respondents,  but  only  an  error  committed  by  the 
officer  in  the  mode  of  doing  what  the  respondents  had  9 
right  to  do ;  whereas  a  crime,  that  of  deforcement,  has 
been  committed  on  the  part  of  this  suspender,  by  which 
crime  the  respondents  were  forced  into  the  proceedings 
in  which  the  en'or  occurred.  We  must,  notwithstanding, 
give  him  the  benefit  of  suspension  and  liberation,  but  I 
am  not  for  giving  him  expenses. 

Lord  Moncreiff. — I  think  that,  the  whole  case  be- 
ing before  us,  although  we  hold  the  respondents  to  have 
been  technically  wrong,  and  therefore  suspend  the  judg- 
ment, we  are  not  bound,  considering  the  conduct  of  the 
suspender,  to  award  expenses. 

The  Court  accordingly,  unanimously  suspended  the 
judgment,  and  granted  letters  of  liberation ;  but,  by  a 
majority,  found  no  expenses  due. 

F18BEB  &  DuNCAK,  S.  S.  C— Tod  &  Romakes,  W.  S.-«Ag«nto. 

S  D 
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Assault. 


Nj^.  28,  Present, 

The  Lord  Justice-Clerk, 

Lords  Gillies,  Meadows ank^ 

His  Majesty's  Advocate — Lord  Advocate  Murray^^Hamfyside. 

AGAINST 

Davio  Muir — Inglis. 

Witness. — Husband  and  Wife. — A  woman,  designed  in  the  body 
of  tbe  indictment  as  the  pannel*s  wife,  or  reputed  wife,  having  stated 
that  she  was  not  his  wife,  allowed  to  give  evidence  against  him. 

No.  79.  David  Muie  was  charged  with  Assault,  to  the  effusion  of 
jihUr.  blood  and  serious  injury  of  the  person,  and  further  aggra- 
-  vated  by  his  having  been  previously  convicted  of  assault. 

In  so  FAR  AS,  on  the  29th  of  August  1886,  within  the  house  situated 
in  College  Wynd,  Edinburgh,  then  possessed  and  occupied  by  him, 
the  said  David  Muir  did  wickedly  and  feloniously  attack  and  assault 
Isabella  Watson,  then  residing  with  him,  and  did  kick  her  on  the  face, 
and  did  strike  her  with  his  fists  upon  tbe  face,  and  did  knock  her 
down  upon  the  floor,  by  all  which  she  was  seriouly  injured  in  her 
person,  and  to  the  effusion  of  her  blood :  And  Grace  Tweedale  or 
Muir,  then  residing  with  him,  his  wife,  or  reputed  wife,  having  inter- 
fered, and  endeavoured  to  prevent  him  from  continuing  his  assault 
upon  the  said  Isabella  Watson,  the  said  David  Muir  did,  time  and 
place  foresaid,  attack  and  assault  the  said  Grace  Tweedale  or  Muir, 
and  did  strike  her  on  the  face  and  on  the  eyes  with  his  clenched  fist, 
and  did  bite  her  on  the  fore  finger  and  back  of  her  right  hand,  and  on 
the  back  of  her  neck,  and  did  knock  her  down  on  the  floor,  and  did 
kick  her  on  the  head  and  on  other  parts  of  her  body,  all  to  the  effusion 
of  her  blood,  and  to  the  serious  injury  of  her  person,  and,  in  particular, 
to  the  loss  of  tbe  sight  of  her  left  eye :  Likeas,  (2)  on  the  dd  of 
September  1836,  and  place  above  libelled,  the  said  David  Muir  did 
wickedly  and  feloniously  again  attack  and  assault  the  said   Grace 
Tweedale  or  Muir,  and  did  tear  her  shawl  from  her  back,  and  did 
strike  her  with  his  clenched  fists  on  the  face  and  other  parts  of  her 
body,  and  did  drag  her  by  the  hair  of  her  head,  and  was  prevented 
from  carrying  his  violence  farther  only  by  the  cries  of  the  said  Grace 
Tweedale  or  Muir  bringing  the  police  to  her  assistance. 
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Grace  Tweedale  or  Muir,  designed  in  the  list  of  no.  79. 
witnesses  as  "  now  or  lately  residing  in  Fisher's  Land,  ^ull** 
Cowgate,  Edinburgh,  with  James  Biggan  or  Newbig-  ^^^ 
gingy  a  labourer,  now  or  lately  residing  there/'  having  ^ 


been  called,  stated,  that  she  had  cohabited  with  the  pan-  a*""^*- 
nel,  but  was  not  married  to  him.     It  was  then  proposed, 
on  the  part  of  the  prosecution,  to  examine  her  regarding 
the  assault  on  Isabella  Watson. 

Inglis,  for  the  pannel,  objected. — If  the  witness  is  the 
pannel's  wife,  her  evidence  is  admissible  only  as  regards 
the  assault  on  herself.  She  states  she  is  not  married  to 
him ;  but  the  fact  of  her  being  designed  in  the  indictment 
as  his  "  wife,  or  reputed  wife,"  threw  the  pannel  off  his 
guard,  and  prevented  his  being  prepared  with  evidence 
to  establish  the  marnage. 

The  objection  was  repelled,  and  the  witness  examined 
on  the  whole  facts  set  forth  in  the  indictment. 

The  proof  having  been  concluded,  the  Jury  found  the 
pannel  guilty  of  the  assault  as  libelled,  with  the  exception 
of  having  kicked  Grace  Tweedale  or  Muir,  which  they 
found  not  proven. 

In  respect  of  which  verdict  of  Assize,  he  was  sentenced 
to  be  transported  beyond  seas,  for  the  period  of  seven 
years. 
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GLASGOW  CIRCUIT. 


Winter,  1887. 


Culpfthla 
Homicide. 


Jan.  4  Judges. — Lords  Mbadowbank  and  Moncrbitp. 

1837. 

His  Majesty's  Advocatb — Handyside. 

AGAINST 

John  Forrest — McNeill — Colquhoun. 

Culpable  Homicide. — Exculpatory  Evidence. — L  Circumstances 
in  which  a  Pannel  was  acquitted  on  a  charge  of  Culpable  Homicide. 

2.  Though  a  pannel  cannot,  in  the  ordinary  caae»  found  hb  defence  on 
statements  made  by  himself,  it  is  competent  for  him  to  prove  that  hb 
account  of  the  matter  has  been  the  same  throughout 

No.  80.  John  Forrest,  Foreman  to  James  Forrest,  Tenant  of 
Forreiu  Langholm,  parish  of  Lamington,  and  county  of  Lanark, 
was  charged  with  Culpable  Homicide, 

In  so  FAR  AS,  late  on  the  night  of  the  18th,  or  early  in  the  morning  of 
the  1 9th  of  October,  1836,  he  did,  in  front  of,  or  near  to  the  dwelling- 
house  situated  on  the  farm  of  Langholm  aforesaid,  culpably,  recklessly, 
and  unlawfully,  discharge  a  pistol,  loaded  with  powder  and  shot,  at  the 
person  of  the  now  deceased  William  Tweedie,  wright  in  Biggar,  and 
the  shot  having  taken  effect  on  the  person  of  the  said  William  Tweedie, 
and  penetrated  into  his  chest,  he  was  thereby  mortally  wounded,  and 
almost  instantly  died  in  consequence  thereof,  and  was  thus  culpably  kill- 
ed by  the  said  John  Forrest. 

The  pannel  pleaded  not  guilty,  and  special  defences 
were  lodged  for  him,  to  the  effect,  that  the  unfortunate 
event  which  had  given  rise  to  the  prosecution  was,  so  far 
as  he  was  concerned,  altogether  accidental. 

BVIDENCB  FOR  THB  PROSECUTION. 

Margaret  Russell,  servant  and  house^keeper  to  James  Forrest^ 
tenant  of  Langholm. — I  lived  at  Langholm  as  housekeeper,  in  October 
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last,  and  had  been  there  since  the  previous  Whitsunday.    There  were    No.  80. 
no  other  female  servants  till  the  harvest*    Agnes  Davidson,  Jane  Blake,      *'ohii 
and  Elizabeth  Barclay  came  then.    We  all  slept  in  the  kitchen — and  Glasgow, 
Barclay  and  I  in  the  same  bed.     The  tenant  did  not  live  on  the  fitnn.     *'^"'  ^ 

lfl37 

The  pannel  was  his  foreman,  and  lived  there,  and  slept  in  the  middle ' 


room.  The  kitchen  window  looks  to  the  yard  in  front  of  the  house ;  culpable 
the  window  of  the  pannePs  room  to  the  garden  behind.  The  house  is}  Homicide 
closely  surrounded  by  offices.  In  coming  from  the  high  road  to  the 
house,  the  stables  are  on  the  left  hand.  There  b  a  loft  above  the 
stables,  in  which  Robert  Mitchell,  Alexander  Cranston,  and  John  Jack 
slept  during  the  harvest.  On  the  night  libelled,  we  went  to  bed  about 
ten  o'clock.  At  about  one  in  the  morning,  I  was  awakened  by  a  noise 
of  knocking  at  the  kitchen  window.  I  asked  what  was  wanted ;  and  a 
voice  replied,  calling  for  Lizzy  Barclay,  and  saying  that  her  father  was 
ill.  Barclay  rose  and  opened  part  of  the  shutters,  but  not  the  window. 
She  named  Eady  Patterson,  and  the  party  so  addressed  told  her  that  he 
had  only  used  the  words  as  to  her  ihther,  in  order  to  rouse  her  from 
bed,  and  that  nothing  was  the  matter  with  him.  Barclay  said  Patter- 
son was  her  near  neighbour,  and  was  putting  on  her  clothes  to  go  out. 
I  said  she  might  go  out,  but  was  not  to  bring  the  man  in.  There  was 
at  this  time  a  loud  knocking  at  the  door  and  window  at  once.  The 
pannel  came  into  the  kitchen,  and  asked  what  was  the  meaning  of.  that 
disturbance.  One  of  the  women  answered,  '*  we  do  not  know  them." 
Before  this  I  had  told  the  pannel  that  a  man  had  called  to  Barclay  that 
her  father  was  ilL  The  pannel  gave  all  the  girls  in  the  house  liberty  to 
go  out  if  they  liked,  and  so  keep  down  the  disturbance.  He  repeated 
this  twice,  and  afterwards  went  back  to  his  own  room.  The  persons 
outside  were  making  no  noise  then,  and  I  thought  they  had  gone  away. 
We  were  disturbed  again  in  about  five  minutes.  Three  men  broke 
open  the  kitchen  window,  and  came  in.  The  window  was  fastened 
down  with  a  nail.  The  men  went  to  the  bed  in  which  Davidson  and 
Blake  were.  The  girls  said  that  was  not  where  Lizzy  Barclay  slept. 
They  then  came  to  Barclay's  and  my  bed,  and  were  using  me  ill,  trying 
to  draw  me  out  of  bed.  We  called  for  the  pannel,  and  one  of  the  girb 
knocked  on  the  partition.  He  came  into  the  kitchen,  but  before  he  got 
there,  two  of  the  men  had  gone  out  by  the  window,  but  the  third  re- 
mained near  me.  The  one  who  remained  gave  a  whistle,  and  the  two 
others  came  in  again.  This  was  before  the  pannel  came  beth  and  when 
I  was  calling  to  hinu  When  he  came  into  the  kitchen,  he  caught  hold 
of  one  or  two  of  the  men,  and  said  that  the  window  was  not  a  road  to 
go  oyt  by,  and  he  would  show  them  another.  They  slipped  out  of  his 
hands,  and  all  three  went  out  by  the  window,  and  went  away.  The 
pannel  tried  to  put  down  the  window,  but  could  not.  I  rose  and  put  it 
down.  It  was  stiff.  I  got  a  candle  from  the  pannel's  room  to  enable 
me  to  see  to  put  it  down.  After  I  had  put  it  down,  something  heavy 
was  thrown  against  the  door ;  and  the  pannel  wished  me  to  open  the 
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No.  80.    door,  and  see  what  it  was,  but  I  told  him  I  dimt  not     This  was  irnme*- 

John     diately  after  the  men  went  out.    I  had  previowly  extinguished  the 

Gks^ow,  candle,  after  putting  down  the  window.     The  panoel  said  he  would  go 

Jan.  4     ^^ii  me  while  I  opened  the  door.    I  then  opened  it,  and  found  that  a 

fire  shovel  had  been  thrown  against  the  door..   I  shut  and  bamd  the 


Culpable  ^^^^  >^n,  and  returned  to  the  kitchen,  and  went  to  bed.  The  pan- 
Homicide,  nel  went  to  his  own  bed-room.  Shortly  afterwards,  I  heard  a  great 
knocking  at  the  door.  I  went  to  the  pannel,  and  told  him  I  was 
frightened,  and  that  the  bar  was  nearly  out  of  the  door.  I  think  he  had 
gone  to  bed  again.  I  saw  no  light  in  his  room.  He  told  me  he  woold 
come.  I  went  to  the  kitchen,  and  as  I  was  going  through  the  passage, 
I  called  to  the  persons  outside  that  John  was  coming  with  a  gun  or 
pistol.  I  bad  seen  him  with  a  pistol  in  his  hand  when  I  was  ben  before. 
After  I  had  returned  to  the  kitchen,  the  knocking  at  the  door  was  con- 
tinued. The  pannel  went  out,  but  the  noise  was  so  great  that  I  did  not 
hear  him  open  the  door.  I  heard  the  report  of  a  pistol,  and  then  I  met 
the  pannel  coming  in.  I  never  saw  him  in  the  kitchen  from  the  time  I 
shut  down  the  window  till  I  met  him  after  having  heard  the  report  of 
a  pistol.  He  had  come  to  the  door  of  the  kitchen,  and  spoken  to  the 
other  girls  who  were  in  bed,  but  I  did  not  hear  him.  When  1  met  him 
after  hearing  the  report  of  the  pistol,  he  said  he  had  got  a  sore  hand. 
I  asked  how  he  bad  got  it  He  said  they  were  coming  forward  to 
strike  him,  but  he  had  <<  kepped"  the  stroke,  and  the  pistol  had  gone 
off  with  the  stroke  he  got,  which  knocked  it  out  of  his  hand.  He  de- 
sired me  to  go  and  look  for  the  pistol,  on  the  road  between  the  stable 
end  and  the  door  of  the  house.  He  said  he  had  been  going  to  rouse 
the  men,  and  I  knew  the  window  at  which  he  used  to  call  to  them.  I 
went  out  with  Jane  Blake  to  look  for  the  pistol  without  a  candle,  but 
did  not  find  it  I  went  as  fiir  as  the  stable  end.  We  went  out  again 
with  a  candle,  and  found  a  man  lying  at  the  stable  end,  and  another 
man  standing  by,  but  found  no  pbtol.  The  man  who  was  standing  was 
speaking  to  the  one  who  was  lying.  He  told  him  he  had  often  advised 
him  to  keep  out  of  these  scrapes,  and  that  he  had  no  one  but  himself  to 
blame  for  what  had  happened.  He  was  calling  the  man  on  the  ground 
Willie.  I  asked  who  it  was.  He  said  Willie  Tweedie,  a  wright  in 
Biggar.  J  did  not  know  Tweedie.  The  man  standing  said  to  me,  **  O 
Miss,  do  not  blame  me,  for  I  heard  the  noise,  and  came  from  the  mar- 
ket^road  to  see  what  it  was."  I  then  returned  to  the  house.  I  did  not 
believe  that  the  man  on  the  ground  was  seriously  hurt,  as  the  other 
man  did  not  ask  for  help.  I  told  what  I  had  seen.  The  pannel  wished 
me  to  call  our  servants.  I  went  to  the  stable  and  did  so.  The  man 
who  was  standing,  when  he  heard  me  calling  for  help,  ran  away  by  the 
back  of  the  stable.  The  pannel  desired  me  to  go  out  again  and  see 
what  was  wrong  with  the  man.  Some  one  was  with  me.  I  do  not  re- 
member who.  I  then  went  forward  to  the  man.  The  servants  had  not 
come  down.     J  discovered  that  the  man  was  nearly  gone.    I  went 
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straight  to  the  stable,  and  cried  to  the  men.    They  came  down,  the   No.  80. 
man  was  carried  into  the  kitchen,  where  he  died.    The  pistol  was  not  p]^^. 
found  that  night    It  was  fetched  into  the  kitchen  by  James  Inglis,  QUugow^ 
some  days  afterwards.    I  made  him  lay  it  on  a  chesUhead  in  the  pan-    ^{S^^ 
nel's  room,     f  Identified  the  pieiol  lulled  em.)  ' 

Crou'examined  by  M'Neill,  for  the  pannel.*— When  the  pannel  culpable 
came  first  into  the  kitchen,  all  the  women  denied  that  they  knew  the  Homicidf!. 
men  who  were  outside.  When  he  was  in  again,  and  gripped  one  of 
the  men,  and  they  went  out  of  the  window,  none  of  the  women  ao* 
knowledged  that  they  knew  the  men.  I  was  myself  very  sore  alarmed 
by  the  men  coming  back  so  often.  The  nail  which  fastened  the  win* 
dow  was  put  in  above  the  upper  sash,  into  the  side.  This  is  the  way 
we  are  aocustomed  to  secure  it.  When  I  attempted  to  put  down  the 
window  again,  the  nail  was  bent,  and  torn  up  along  with  the  sash. 
The  shutter  was  broken.  When  I  called  to  the  men  that  John  was 
coming  with  a  pistol,  my  object  was  to  make  them  go  away.  I  had 
said  before,  when  they  were  in  the  kitchen,  that  there  were  such  things 
as  a  gun  or  pistol  in  the  house.  This  was  also  to  make  them  go  away. 
Elizabeth  Barclay  had  been  there  nearly  a  fortnight.  She  is  not  a  par- 
ticular favourite  of  the  pannel's.  The  pannel's  uncle  is  tenant  of  the 
farm.  His  name  is  James  Forrest  The  pannel  was  living  there, 
taking  charge  of  the  farm.  He  was  the  only  male  person  sleeping  in 
the  house.  He  is  of  very  mild  temper;  a  peaceable  well-behaved 
person.  The  firat  time  he  came  into  the  kitchen,  he  had  nothing  on 
except  his  shirt ;  the  next  time  he  had  his  trowsers  on,  and  nothing 
more  \  and  the  same  when  I  met  him  coming  in,  afler  the  shot  had 
been  fired.     He  had  no  shoes  or  stockings  on. 

By  the  Court. — It  was  not  very  dark,  but  there  was  no  moonlight 
When  the  men  tried  to  pull  me  out  of  bed,  they  never  spoke,  except 
when  I  struck  them.  They  then  said,  "  that  was  y&ry  sair ;"  and  this 
was  all  I  heard  them  say  while  in  the  kitchen.  There  was  not  at  that 
time  sufficient  light  for  me  to  see  their  faces.  I  could  not  see  them 
sufficiently  to  know  whether  the  man  who  was  afterwards  brought  in 
and  died  in  the  house,  was  one  of  those  who  tried  to  pull  me  out  of 
bed.  In  trying  to  pull  ne  out  of  bed,  they  used  me  very  ill,  and  I 
cannot  say  what  they  intended  to  do.  They  had  their  arms  round  my 
waist,  and  were  in  the  act  of  taking  me  out  of  bed.  I  had  no  clothes 
on.  They  did  not  get  me  fairly  out  of  bed.  None  of  them  attempted 
to  get  into  the  bed.  My  master  came  in.  I  do  not  know  what  their 
intentions  were. 

By  M'Nbill. — It  was  on  occasion  of  my  first  going  out  that  I 
found  the  man  lying,  and  heard  the  conversation.  I  then  told  my 
master.  It  was  after  that,  that  I  went  out  with  the  candle  to  look  for 
the  pistol. 

By  a  Juryman. — Before  my  master  went  out,  I  had  complained  to 
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No,  80,    him  of  the  treatment  I  met  nrith,  and  said  I  would  not  stay  in  the  house 
Forreit,    ^^^^^  ^^  E^^  them  put  away. 

Glasgow,       By  Thb  Advocate-Deputb. — I  cannot  say  whether  I  ever  again 

1837.'    ^^  ^^^  '^^  ^^^  ^^  standing  beside  the  one  on  the  ground.    I  might 

.^^.^  know  his  voice  again.    I  was  shown  some  persons;  to  see  if  I  could  re- 


Culpable   cognise  any  of  them.    I  never  heard  any  of  them  speak,  nor  expressed 

Homicide.  ^  wish  that  they  should  speak. 

£lizabbth  Barclay,  daughter  of  George  Barday,  iaiior  ai  Cul-- 
ter. — I  was  engaged  at  Langholm  for  the  harvest,  and  slept  in  the 
kitchen  with  the  other  girls.  I  knew  Adam  Patterson,  who  was  a  neigh* 
hour's  SOD.     After  going  to  bed  one  night,  I  heard  a  knocking  at  the 
window.    I  heard  a  voice  say,  **  Rise  Lizzy  Barclay,  your  father  is  ill.*' 
I  rose,  opened  part  of  the  shutter,  and  spoke  to  the  persons  outside. 
When  I  got  there,  they  said  that  what  they  had  told  roe  about  my  fa- 
ther, was  to  bring  me  to  the  window,  and  that  there  was  nothing  wrong 
with  him,  and  they  wanted  me  to  go  to  the  door.    I  thought  the  man 
who  spoke  was  Adam  Patterson,  and  told  the  other  girls  so.    I  told 
uone  of  them  that  I  was  going  out  to  see  him,  but  I  began  to  put  on 
my  clothes.    At  the  window  I  saw  another  man,  besides  the  one  I 
thought  was  Patterson.    The  pannel  came  ben  the  passage  while  I  was 
putting  on  my  clothes.    I  then  went  to  bed  again.     The  pannel  said, 
the  lasses  might  go  out  if  they  liked,  or  tell  the  men  to  go  away.    He 
then  went  back  to  his  own  room.    Soon  afterwards,  I  again  heard  a 
noise  at  the  window.     Some  men  came  into  the  kitchen.    I  saw  two. 
I  did  not  see  how  they  came  in.     I  was  lying  at  the  back  of  the  bed, 
and  could  not  see  the  window.    I  did  not  hear  what  the  men  did.    I 
was  not  alarmed.     I  did  not  think  they  were  thieves.    They  came  to 
the  bed  where  Margaret  Russell  and  I  were  lying.    I  did  not  feel  or 
see  them  lay  hold  of  Margaret.    I  saw  her  raise  her  hand,  but  I  do 
not  know  if  she  struck  them.    I  heard  nothing  said  about  a  hard  blow. 
None  of  the  men  mentioned. my  name;   nor  do  I  remember  Agnes 
Davidson  or  Jane  Blake  mentioning  my  name.    I  did  not  feel  the 
bed-clothes  in  any  way  hauled  off.  I  did  not  hear  Margaret  Russell  cry 
out,  or  knock  on  the  partition.    I  did  not  cry  out.    I  did  not  hear  any 
of  the  other  girls  call  for  the  master.    I  heard  some  of  them  knock  on 
the  other  bed  in  which  Blake  and  Davidson  sleep.    I  took  no  thought 
of  what '  the  knocking  was  for.     The  men  appeared  in  good  humour. 
I  did  not  hear  them  laughing.     They  said  nothing  to  me.     I  do  not 
remember  their  speaking  to  the  other  lasses.     I  did  not  hear  their 
voices.    I  was  not  afraid  for  the  pannel.     I  might  have  gone  out  if  I 
had  liked.     When  I  put  on  my  clothes,  1  did  not  intend  to  go  out,  but 
only  to  go  to  the  door.     The  pannel  came  into  the  kitchen.    I  do  not 
know  what  brought  him.     The  men  were  still  there.    I  did  not  hear 
him  say  anything  to  the  men.     The  men  went  out  of  the  window.     I 
was  sitting  up  at  that  time.    I  had  got  on  my  short-gown  and  petticoat. 
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I  cannot  say  whether  Adam  P&tterson  was  one  of  the  men  who  was  in    No.  80. 
the  kitchen.    I  knew  James  Pennie.     I  could  not  say  either,  whether   p"'®'*" 
he  was  one  of  the  men.     I  also  knew  William  Tweedie,  but  cannot  tell  Glangow, 
whether  he  was  one  of  them.     After  the  men  had  gone  out  of  the  win-     ^^o^^* 
dow,  I  think  the  pannel  asked  us  lasses  whether  we  knew  them.     I  do 
not  know  who  answered.     Some  of  them  eM  they  did  not  know  them,  Culpable 
but  I  do  not  know  who.    I  did  not  answer  at  all.    When  the  pannel  H<Hnidde. 
came  in  the  first  time,  he  did  not  ask  who  the  men  were.    I  did  not 
hear  Margaret  Russell  tell  the  pannel  that  they  were  men  asking  for 
Lizzy  Barclay,  or  that  they  had  said  my  father  was  ilL    I  did  not  hear 
the  report  of  a  pistol.    I  saw  the  body  of  a  dying  man  brought  into  the 
kitchen.     I  had  heard  some  of  them  say  before  that,  that  the  pannel 
had  fired,  and  that  there  was  a  man  hurt.     Agnes  Davidson  had  before 
that  told  me,  that  the  pannel  was  coming  with  a  pistol.     On  her  tell- 
ing me  this,  I  cried  to  the  men.     I  was  then  in  bed.    The  window  had 
been  shut  before  that.     I  did  not  hear  it  broken  open.     I  heard  some 
noise,  but  could  not  say  what  it  was.     I  heard  no  rattle  of  the  glass 
from  which  I  could  conclude  that  it  was  the  window.     When  the  body 
was  brought  in,  I  knew  it  to  be  the  body  of  William  Tweedie. 

Jane  Blake,  servant  to  Miss  Thomsony  Muirhouse. — I  was  engaged 
at  harvest  work  at  Langholm,  and  slept  in  the  kitchen.  In  the  course 
of  the  night  I  was  disturbed  by  a  noise  at  the  window.  I  heard  voices 
Miyiug,  "  Lizzy,  Lizzy,  rise,  your  father  is  very  ill."  Elizabeth  Barclay 
rose,  and  went  to  the  window.  She  asked  what  was  wrong.  A  man's 
voice  answered,  nothing ;  he  was  just  joking  her.  I  do  not  recollect 
anything  being  said  about  her  going  to  the  door.  Elizabeth  Barclay  had 
on  some  of  her  clothes,  a  shortgown  and  petticoat,  before  she  went  to  the 
window.  While  they  were  speaking  at  the  window,  there  was  also  a 
voice  at  the  door.  When  the  man  at  the  window  addressed  Barclay, 
she  said,  **  Edie  Patterson,  is  that  you  ?*'  I  cannot  recollect  whether  the 
voice  at  the  window  answered.  The  pannel  came  to  the  kitchen,  and 
asked  what  the  noise  was,  and  said,  if  any  of  them  wanted  to  go  out  to 
the  men,  they  were  to  go  out,  and  have  no  disturbance  there.  I  said, 
they  do  not  want  us,  but  Lizzy  Barclay.  He  told  Lizzy  to  go  if  she 
wanted.  She  said  no,  she  was  not  going.  I  did  not  see  Lizzy  Barclay 
on  the  fioor  at  this  time.  The  pannel  went  away  after  this.  Soon 
after,  in  less  than  ten  minutes,  I  heard  another  noise  at  the  window. 
One  man  came  in  first,  and  came  forward  to  our  bed.  I  said,  "  you 
need  not  come  here,  Lizzy  is  not  here."  He  then  went  to  the  other 
bed.  Two  others  came  in  afterwards.  Agnes  Davidson  then  cried, 
**  John,  John!"  and  they  went  out  again  immediately.  They  came  in 
again,  and  I  knocked  on  the  back  of  the  bed,  and  the  pannel  came 
ben^  and  said  he  would  show  them  another  road  than  that,  and  then 
all  the  three  went  out  of  the  window.  After  they  were  out,  the  pan- 
nel told  Margaret  Russell  to  rise  and  pull  down  the  window.  She 
did  so.     I  do  not  recollect  if  she  gut  a  caudle.    I  do  not  remember 
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No.  80.    whether  it  was  at  that  time»  or  at  another,  that  the  pannel  asked  who 

FonM     ^^  ™^°  were.    I  answered,  that  I  did  not  know  them.     Maigaret 

Glaagow,  Russell  said  the  same.    No  one  said  she  did  know  them.    After  the 

^i^'^     pannel  left  the  room  the  noise  was  renewed  both  at  the  window  and 

*     door.    Margaret  Russell  cried  to  the  pannel  again.    He  came  to  the 

Culpable   kitchen,  and  saki  something  to  me,  but  I  do  not  know  what  it  was.     I 

Homicide,  spoke  to  Agnes  Davidson,  who  said  to  me,  **  for  God's  sake,  rise.**    I 

rose  and  put  on  my  clothes.    The  pannel  was  not  then  in  the  kitchen. 

I  had  not  heard  a  report  of  a  pistol  before  that.    I  did  not  hear  him 

going  out  of  the  door. 

3^  the  Court. — I  heard  Lizzy  Barclay  say,  that  the  pannel  was 
coming  with  a  gun  or  pistol.    Agnes  Davidson  had  told  Lizzy  this. 

Crou^examined  by  McNeill.— -I  never  heard  the  report  of  a  pistol. 
It  was  not  a  very  windy  night  I  was  very  much  alarmed.  After  ris- 
ing, I  went  to  the  door.  The  pannel  passed  me  then  coming  in,  and 
told  me  to  go  out  for  the  pistol.  I  went  to  the  porch  door,  and  then 
turned  back,  and  told  him  I  dare  not  go  fiirther.  Margaret  Russell  and 
he  were  standing  in  the  passage.  He  told  Russell  and  me  both  to  go 
out  for  the  pistol,  which  was  lying  between  the  house  and  the  stable 
end,  for  it  was  knocked  out  of  his  hand.  Russell  and  I  went  out.  We 
did  not  find  the  pistoL  We  had  no  candle.  We  saw  one  man  lying, 
and  another  standing  beside  him.  The  man  who  was  standing  said 
to  the  one  who  was  lying,  '<  Willie,  often  have  I  told  you  to  keep  out 
of  these  scrapes.  You  see  what  you  have  brought  yourself  to  now ; 
and  you  have  nobody  to  blaitae  for  it  but  yourself."  When  he  said  that, 
Margaret  Russell  said,  <<  you  had  been  well  warned."  The  man  said, 
<<  Miss,  do  not  blame  me ;  I  heard  the  noise,  and  came  off  the  market 
road."  I  did  not  know  this  man.  I  did  not  go  out  again.  The  pan- 
nel is  a  good  master, — a  quiet,  well-behaved,  peaceable  man.  When 
the  men  were  in  the  room,  one  of  them  was  beside  Russell's  bed.  I 
heard  her  tell  him  to  stand  back,  and  ask  what  he  wanted  there.  I  did 
not  hear  her  strike  him,  nor  did  I  hear  him  say  anything  about  the 
blow  being  sore.  I  knew  nothing  about  their  trying  to  pull  Margaret 
out  of  bed.  I  did  not  know  what  to  think  as  to  the  object  of  the  men, 
I  was  so  much  frightened.  I  thought  it  was  Lizzy  Barday  they  wanted. 
When  I  went  to  the  door,  I  heard  the  cries  of  a  man  as  if  hurt.  I 
heard  no  words  out  of  doors  before  that 

By  a  Juryman.— When  the  pannel  said  that  the  pistol  had  been 
knocked  out  of  his  hand,  he  said  nothing  about  his  hand  being  hurt  I 
never  saw  any  hurt  about  his  hand. 

AoNBs  Davidson,  rending  ai  Symingtom,  corroborated  the  preced- 
ing witnesses,  as  to  the  men  coming  to  the  window  on  the  night  libelled. 
When  Lizzy  went  to  the  window,  she  said,  *<  Edie  Patterson,  is  that 
you  ?'  I  did  not  ask  her  what  Patterson  it  was.  Nor  did  I  hear  any 
one  else  ask  her.  1  heard  her  say  that  he  was  a  neighbour  of  hers.  I 
know  Adam  Patterson.    When  the  pannel  came  into  the  room,  I  do  not 
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recollect  any  thing  being  said  to  bin  about  Patterson*  or  as  to  Lizay's    No.  80. 
father  being  ill.    I  did  not  see  the  window  thrown  up.    Three  men    p*'      . 
came  in*     One  of  them  came  to  my  bed — I  said  that  was  not  where  Glasgow, 
Lizzy  Barclay  lay.    Another  oamct  and  I  told  him  the  same.    When  I     \^>j^ 
saw  a  third*  Jane  Blake  told  me  to  call  for  the  pannel.    I  did  so,  and  ' 

then  two  of  the  men  got  out  of  the  window.  They  came  in  again,  and  culjMtble 
then  Blake  knocked  at  the  back  of  the  bed.  The  pannel  came  into  the  Homidde. 
kitchen*  and  said  he  would  show  them  the  way  to  the  door.  This  was 
said  in  his  ordinary  tone.  The  men  then  got  out  of  the  window.  The 
pannel  tried  to  put  down  the  window*  He  could  not  do  it,  and  told 
Margaret  Russell  to  rise  and  put  it  down.  She  did  so.  The  pannel 
asked  us  if  we  knew  the  men.  I  said  no*  I  did  not  hear  any  one  else 
answer  him.  I  did  not  know  whether  Patterson  was  one  of  the  men. 
The  pannel  left  the  kitchen.  I  heard  the  noise  again  at  the  window. 
There  was  no  noise  at  the  door  at  that  time.  When  the  pannel  left  the 
kitchen  he  took  a  candle  with  him.  It  was  soon  after  the  pannel  left 
the  kitchen  that  I  heard  the  last  noise. — I  cannot  say  how  long.  Russell 
rose  and  called  the  pannel.  I  did  not  hear  him  come  berty  or  open  the 
outer  door.  I  told  Lizzy  Barclay  to  cry  and  warn  the  men  that  John 
was  coming  with  a  pistol.  1  heard  Margaret  Russell  tell  him  to  load 
either  the  pistol  or  the  gun.  This  was  after  the  men  were  put  out  at 
the  window.  It  was  after  that  that  he  went  ben  with  the  candle.  Lizzy 
Barclay  cried  to  the  men.  I  do  not  remember  the  words  she  used. 
She  was  then  in  her  bed,  and  the  window  was  down.  Margaret  Rus- 
sell was  then  ben  calling  to  the  pannel.  She  afterwards  came  back  to 
the  kitchen,  and  told  Lizzy  Barclay  to  hold  her  tongue,  for  John  want- 
ed to  know  who  they  were.  Not  long  after  this,  I  heard  the  report  of 
a  pistol  quite  distinctly.  I  do  not  know  whether  every  one  else  in  the 
kitchen  must  have  heard  it.  It  was  not  loud — not  so  loud  as  the  shut- 
ting of  many  a  door.  I  heard  no  voices  out  of  doors  before  the  report. 
I  was  sure  it  was  the  report  of  a  pistol  when  I  heard  it.  I.  observed  no 
flash  through  the  window. 

J3j^  the  Court. — The  first  man  who  came  in  went  to  the  side  of 
Russell's  bed.  I  did  not  hear  them  try  to  pull  her  out— or  observe 
them  struggle  with  her,  or  pulling  the  clothes  off  her.  Nor  did  I  hear 
the  man  say  any  thing  like*  **  that  is  hard,''  or  "  that  is  sore." 

Robert  Mitchell,  farm'ServanL — I  slept  over  the  stable  at 
Langholm  along  with  John  Jack  and  Alexander  Cranston.  On  the 
night  libelled,  I  was  awakened  by  the  report  of  a  pistol,  and  heard  like 
two  cries.  I  got  up.  Before  I  was  dressed,  the  women  came  to  call 
me.  I  came  down  with  them,  and  at  the  end  of  the  stable  found  the 
body  of  William  Tweedie  lying. 

By  the  Court. — John  Jack  was  with  me.  No  one  was  beside  the 
body.     Nor  did  I  see  any  one  running  away. 

By  M*NiELL. — The  pannel  is  a  well-behaved  quiet  person.  He  told 
me  to  saddle  the  horse  and  go  for  the  doctor.    I  said  it  was  too  late.  • 
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No.  80.       By  the  Court. — There  was  no  suspicioD  about  the  place  that  the 

Forrest,  P^°°^  ^''^  particukrly  attached  to  Lizzy  Barclay. 

Glasgow,      By  McNeill. — I  went  to  Tweedie's  house  to  ascertain  if  be  was  at 

^\Sit    ^^'"^'    ^y  object  was  to  see  if  it  was  he  who  had  been  killed.    None 

of  the  servants  in  the  house  recognized  the  body  as  a  person  they  knew. 


Culpable      By  the  Court. — The  man  who  had  been  standing  beside  the  body 
Homicide,  had  called  him  Tweedie. 

John  Jack,  farm  servant^  corroborated  the  preceding  witness. — 
When  we  found  Tweedie,  he  was  lying  with  his  feet  towards  the  door 
of  the  house,  and  his  head  towards  the  road.  He  was  lying  on  his  side. 
He  was  nearer  the  window  in  the  gable  of  the  stable,  than  the  door  of 
the  house — at  that  part  of  the  stable  end  which  is  furthest  from  the 
porch  of  the  house. 

By  the  Court. — The  maids  slept  in  the  kitchen.    Both  beds  are  on 
the  same  side  of  the  kitchen.    Agnes  Davidson  and  Jane  Blake  slept  in 
the  bed  nearest  the  window.     The  head  of  that  bed  is  towards  the  win- 
dow.    So  is  the  head  of  the  other  bed.    A  person  lying  at  the  back  of 
'  the  bed  would  not  see  the  window  unless  she  looked  out 

The  Advocate-Depute  stated,  that  Andrew  Patter- 
son had  been  regularly  cited  as  a  witness  for  the  prosecu- 
tion, but  was  not  forthcoming. 

Adam  Patterson,  masanj  residing  in  Culter. — I  knew  the  late  WiU 
liam  Tweedie,  who  died  on  the  19th  October  last  I  was  in  company 
with  him,  James  Pennie,  and  Andrew  Patterson,  the  evening  before. 
We  had  some  drink  together.  It  was  proposed,  in  the  course  of  the 
night,  to  visit  some  of  the  farm-houses  to  see  the  girls.  Tweedie,  Pen* 
nie,  and  Andrew  Patterson  went  with  me  to  Langholm.  I  was  ac« 
quainted  with  Elizabeth  Barclay,  and  had  seen  Agnes  Davidson  also. 
I  do  not  know  at  what  hour  we  reached  Langholm.  We  had  had  a 
considerable  quantity  of  liquor.  When  we  got  to  Langholm,  I  think 
we  all  went  forward  to  the  house.  I  went  to  the  kitchen  window.  I 
had  never  been  there  before  on  the  same  adventure.  I  rapped  at  the 
window,  and  told  Elizabeth  Barclay  that  her  father  was  ill.  She  came 
to  the  window.  I  do  not  know  that  she  recognised  me  or  named  me. 
I  told  her  her  father  was  quite  well.  We  wished  either  to  get  her  out 
of  the  bouse  or  to  go  in.  She  went  away  back  from  the  window.  A 
man  came  to  the  door,  and  opened  it.  I  knew  the  pannel.  I  cannot 
say  whether  it  was  he  who  came  to  the  door.  He  told  us  to  move 
away.  I  told  him  to  tell  Lizzy  Barclay  to  come  and  speak.  He  said 
if  she  wished  to  come  out  she  might  come.  He  then  shut  the  door. 
When  he  came  to  the  door,  the  other  three  ran  away,  and  I  was  the 
only  person  at  the  door.  I  went  back  to  the  rest,  who  were  standing 
near  the  end  of  the  stable.  Pennie  returned  to  the  window.  I  follow- 
ed him.     When  I  got  up  to  him,  the  window  was  up.     I  got  in  at  the 
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window.    Tweedie  followed  me,  and  afterwards  Pennie*    I  went  to  the    No.  80. 
bed  next  the  passage  door,  and  asked  for  Lizzy  Barclay.    I  was  told  in    J^^^^^ 
answer,  that  she  was  in  the  other  bed.    I  went  forward  to  it,  and  spoke  oiaBgow, 
-to  her.   I  do  not  know  what  I  said.  The  pannel  did  not  come  in,  so  long     ^JSn^ 
as  I  was  there.    I  heard  one  of  the  women  say  he  was  coming.    I  then  ^ 


went  out  at  the  window.  The  other  two  followed.  I  did  not  return  Culpable 
again  into  the  kitchen.  I  did  not  look  in  at  the  window.  Nor  did  I  Homicide, 
hear  the  pannel's  voice.  I  went  to  near  the  end  of  the  stable,  and  did 
not  come  back  to  the  house  at  all.  At  the  end  of  the  stable  J  found 
Andrew  Patterson,  and  was  followed  there  by  Tweedie  and  Pennie. 
We  resolved  to  go  home.  Pennie  and  I  went  home  together.  I  left 
Andrew  Patterson  with  Tweedie.  When  going  along  I  heard  the  report 
of  a  pistol,  but  did  not  return. 

Crats^examined  by  M'Nrill. — We  did  not  go  home  along  the  road, 
but  through  the  parks.  We  were  the  breadth  of  two  parks  away,  when 
I  heard  the  report  of  the  pistol. 

By  the  Court. — When  at  the  side  of  the  bed,  I  did  nothing  to  any 
body.  I  laid  hold  of  nobody.  I  did  not  try  to  pull  the  clothes  off  any 
one.  I  did  not  feel  any  one  give  me  a  blow.  And  I  did  not  say  any 
thing  like  "  that  is  sore."  I  was  not  the  worse  of  liquor.  I  do  not 
know  how  much  drink  we  had.  We  had  both  cold  whisky  and  whisky 
toddy.  I  do  not  know  how  much  was  paid  besides  two  shillings  which 
I  paid  myself.  There  were  some  friends  there  who  did  not  pay.  There 
were  nine  persons  in  all.  I  do  not  know  who  paid.  People  do  not 
generally  pay  all  the  same  in  a  public  house.  We  went  in  about  dark- 
ening, and  were  there  till  about  midnight.  We  were  drinking  and 
cracking  together  all  the  time. 

By  McNeill. — The  whole  party  did  not  stay  the  whole  time.  My 
father  and  two  brothers,  and  the  apprentice,  went  away  first  We  went 
out  and  saw  them  into  a  return  chaise.  I  recollect  having  half  a  mutch- 
kin  after  that,  but  I  do  not  remember  more.  I  do  not  know  at  what 
o'clock  they  went  away.    I  was  not  at  all  confused  that  night. 

By  the  Couar. — I  parted  from  Tweedie  and  Patterson  at  the  back  of 
the  barn.    I  did  not  understand  that  they  were  going  back  to  the  house. 

James  Pennie,  masony  residing  in  Culier,  corroborated  the  preceding 
witness,  as  to  going  to  Langholm  on  the  night  libelled,  and  as  to  what 
occurred  there.  I  did  not  try  to  pull  the  clothes  off  any  of  the  girls, 
nor  did  I  see  any  one  do  so. 

Cross-examined  by  McNeill. — I  did  not  see  Adam  Patterson  at  the 
bed-side  at  all.  The  window  remained  open  after  we  were  in  the  house. 
I  did  not  see  any  one  go  out  of  the  window  and  come  in  again. 

By  the  Court. — We  had  drink,  and  were  elevated,  but  knew  per- 
fectly what  we  were  about. 

William  Pillans,  sheriff-officer, — I  was  on  my  way  to  Lanark,  and 
•met  the  pannel,  who  told  me  he  was  going  to  give  himself  up  to  the 
authorities.    In  going  along,  he  held  out  his  hand,  and  showed  me  that 
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No.  80.  it  was  hurt,  and  said  he  could  not  account  for  it  I  told  him  his  piatol 
Fo^^\  had  been  overloaded,  and  the  recoil  must  have  done  it  He  said  he 
Glasgow,  would  not  say  but  that  might  be  true. 

*i^'7^        James  Inglis,  rnnfon,  residing  ai  Midmains, — ^I  was  working  at 
'     Langholm  in  October  last    On  the  21st  of  October,  I  found  a  pistol 


Culpable  ^^  ^^  ^^^  o^  ^^^  ^^  P^^  fourteen  or  fifteen  yards  from  the  stable^ 
Homicide,  nearer  the  house.  (IdenHfiei  Ae  pistol  UbtUed  tnuj  It  is  now  in  the 
same  state  as  it  then  was.  I  tried  the  lock.  It  did  not  go  off  on  half- 
cock,  but  did  on  fuU-cock. 

JonvVfuiTU^sergfeemi-nki^rftke Lanarkshire  Yeomanry  Cavaby. 
— The  pannel  is  a  private  in  that  corps.  There  are  annual  inspections 
of  the  arms ;  and  those  of  the  troop  to  which  he  belongs  were  inspected 
on  the  9th  of  May  last  There  is  an  armourer  bebnging  to  the  troops 
to  whom  the  arms  are  sent  when  requiring  repair.  The  stock  of  the  pistol 
libelled  on  is  splintered.  This  might  be  occasioned  by  an  over-charge. 
The  recoil  from  an  over-charged  pistol  would  be  very  likely  to  injure  the 
middle  finger.  This  pistol,  when  I  tried  it  three  weeks  ago,  would  not  go 
off  upon  half-cock.  Looking  at  the  position  of  the  doghead  and  the  ham- 
mer, I  dont  think,  if  it  did  go  off  on  half-cock,  it  would  cause  an  explosion. 

John  Bar,  lock  and  pun^smHh  ai  Lanark, — I  am  armourer  to  the 
Lanarkshire  Yeomanry.  The  pistol  libelled  on  was  in  my  charge  from 
August  18d5  to  May  1836.  I  then  returned  it  to  the  pannel.  It  was 
not  then  splintered  as  now.  The  splinter  might  be  caused  by  an  over- 
charge, and  partly  by  bad  keeping.  The  lock  was  in  order  when  I 
returned  it  to  the  pannel.    It  was  not  a  lock  to  go  off  at  half  cock. 

Alexander  Gray,  M.  D.  redding  in  CamwaA  proved  the  medi- 
cal report  libelled  on,  which  stated,  that  in  company  with  two  other 
medical  gentlemen  he  had  examined  the  body  of  the  deceased  William 
Tweedie.  The  fifth,  sixth,  and  seventh  ribs  were  fractured  about  two 
inches  from  the  spine^  and  on  removing  the  lung,  a  quantity  of  shot  and 
paper  were  found  under  it  There  was  only  one  wound,  and  it  was  in 
front. 

Cross-examined  by  McNeill. — The  wound  slanted  rather  down- 
wards. 

By  the  CowrU — The  deceased  was  as  tall,  or  rather  taller  than  the 
pannel. 

The  panners  two  declarations  were  then  read, — ^in  which 
he  stated  that  he  had  loaded  the  pistol  with  small  shot 
before  going  to  bed,  after  he  was  in  the  kitchen  the  first 
time — that  be  did  not  know  whether  the  pistol  was  cock- 
ed or  not  when  he  went  out — that  his  object  in  going 
was  to  call  his  men,  and  that  the  pistol  had  gone  off  ac- 
cidentally, in  consequence  of  a  violent  blow  from  the  de- 
ceased which  he  had  received  upon  his  knuckles,  and  by 
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which  his  right  hand  was  severely  injured — and  that  he   ^^  ^* 
did  not  know  that  the  pistol  had  taken  effect,  till  he  was    Forrest^ 
informed  that  there  was  a  man  Ijring,  upon  which  he  ^j!l^T' 
went  out  and  brought  him  in,  but  he  was  then  quite  dead.     ^^' 

EXCULPATORY  BVIDENCB.  Homicide. 

John  Scott,  ploughman  ai  Langholm. — The  pannel  is  a  very 
peaceable  well-disposed  person.  Oo  the  night  libelled  I  was  roused 
by  Robert  Mitchell,  and  went  to  the  house.  The  pannel  said  he  was 
going  to  give  himself  up  to  the  fiscal.  He  explained  to  me,  that  when 
he  was  going  to  call  his  men,  the  stranger  came  forward  and  attacked 
him,  and  that  he  had  been  holding  up  his  hand  to  ward  off  a  stroke, 
when  he  received  a  blow  which  made  the  pistol  go  off.  He  showed 
me  an  injury  in  hb  hand,  which  he  said  was  the  result  of  the  stroke. 

Lord  Meadowbank. — Is  it  competent  for  the  pan- 
nel to  found  on  what  he  himself  said  ? 

Lord  Moncreiff. — I  think  it  may  be  competent 
evidence,  in  order  to  show  that  he  always  gave  the  same 
account  of  the  matter. 

McNeill. — That  is  the  object  of  the  examination. 

Thomas  LEADBrrTSR,  merehani  in  Limarh^^l  have  known  the 
pannel  for  fifteen  years.  He  is  a  sofl-tempered,  well-disposed,  peace- 
able man.    His  fiimily  is  extremely  respectable. 

John  Muir,  farm&r.^-l  know  the  pannel  and  his  father  well,  and 
always  thought  him  an  inoffensive  young  man,  not  passionate — ^rather 
soft  than  otherwise. 

The  Rev.  William  Lamb,  minister  of  the  parish  of  Carmichael.-^ 
The  pannel's  family  are  most  respectable  church-going  people.  He 
himself  was  a  regular  attendant  at  church,  and  a  communicant. 

Alexander  Martin,  gun-smith,  Glasgow. — I  have  examined  the 
pistol  libelled  on.  It  will  sometimes  go  off  upon  half-cock,  and  some- 
times not.  This  is  chiefly  owing  to  the  rusty  state  in  which  it  is.  It 
is  more  out  of  order  than  most  yeomanry  pistols  usually  are. 

The  Advocate-Depute,  for  the  prosecution  argued, — 
that  a  case  of  culpable  homicide  had  been  established 
against  the  pannel. 

M'Neill,  for  the  pannel,  answered. — The  admission 
that  this  could  not  have  been  libelled  as  a  case  of  mur- 
der, proves  that  the  pannel  was  justified  in  loading  the 
pistol.     Indeed,  ignorant  as  he  was  that  any  of  the  in- 
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No.  80.   mates  of  the  house  knew  any  of  Patterson's  party,  he 
Forrest,  would  not  have  been  a  man  of  ordinary  prudence,  if, 
^jV^I'  after  the  repeated  attacks  made  on  the  house,  he  had  not 
1837.     provided  himself  with  a  weapon.     As  to  the  use  he  made 
Cuipahie  ®^  ^^^  weapon,  there  is  no  evidence  except  his  own 
Homicide,  statement,  which  has  been  the  same  throughout.     The 
only  witness  who  could  have  contradicted  it,  was  the  man 
who  was  found  standing  beside  the  deceased.     From  the 
evidence  it  is  probable  that  this  was  Andrew  Patterson, 
who  is  not  here.     But  the  pannel's  statement  is^  corrobo- 
rated by  the  condition  of  the  pistol,  which  sometimes  goes 
off  on  half-cock — by  the  direction  of  the  wound,  on  the 
left  shoulder  sloping  downwards  —  by  the  account  he 
gave  on  returning  to  the  house — and  by  the  injury  on  his 
hand.     If  this  story  had  been  told  for  the  first  time  now, 
or  in  the  declaration,  the  evidence  of  Pillans  might  be 
held  to  be  correct,  and  this  defence  a  concoction.    But  as 
this  was  not  the '  case,  there  must  be  some  misconception 
as  to  the  ingenious  theory  of  Pillans.     The  pannel  gave 
himself  up  at  once — ^he  is  of  good  character,  and  religious 
habits  ;  and  yet,  if  his  story  is  false,  it  must  have  been 
trumped  up  at  the  moment  of  committing  the  crime. 

Lord  Moncreiff  charged  the  jury.*  There  seems 
to  be  no  difficulty  in  the  law  of  this  case.  But  it  involves 
two  questions  of  fact : — (1.)  Before  a  conviction  can  fol- 
low, it  must  be  proved,  that  the  pistol  which  caused  the 
death  was  fired  with  the  will  and  intention  of  the  pannel. 
But,  (2.)  The  evidence  and  defence  bring  out  also  a 
question  as  to  the  state  of  the  pannel's  belief,  or  his  rea* 
sonable  fear,  concerning  the  purposes  of  the  men,  and  the 
danger  to  be  apprehended  from  their  proceedings.  The 
second  question  ought  to  be  considered  first,  because  the 
facts  necessarily  go  into  the  point,  whether  he  was  justi* 
fied  in  loading  the  pistol,  and  in  taking  it  in  his  hand  to 
the  door.     If  the  pannel  has  had  the  misfortune  to  com- 


I  His  Lordship  has  done  the  reporter  the  honour  to  revise  this 
charge. 
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mit  culpable  homicide,  it  is  at  least  a  hard  case,  that  the   No.  aa. 
affair  commenced  with  the  forcible  entry  of  the  house  by  Formt, 
three  strong  men.     He  was  the  person  in  charge  of  the  ^j^7' 
house  and  the  inmates  of  it — the  only  male  person  within     *^^' 
a  house  apparently  without  any  means  of  external  security.  "c^rZbiT 
Four  women  were  under  his  care.     In  the  middle  of  the  Homicide. 
night  the  house  was  beset  by  four  young  men,  strangers  to 
him,  who  had  come  from  some  distance.    He  was  told,  that 
the  object  of  the  men  was  to  get  the  women  out  of  the 
house.     This  might  be  true  or  not.     But  if  he  believed 
it,  he  was  still  entitled,  and  bound  as  a  man  and  a  master, 
to  protect  the  women,  at  least  against  violence  to  their 
inclinations.    He  does  not  seem  to  have  been  made  aware 
that  even  Elizabeth  Barclay  knew  any  of  the  men.     He 
was  told  that  the  other  girls  did  not.      He  said  the  lasses 
might  go  out  if  they  wished  to  go.     Even  Barclay  refused 
to  go  after  he  had  given  her  leave,  and  all  the  rest  were 
in  the  greatest  alarm.   Four  several  times  these  four  young 
men  attempt  an  invasion  of  the  house — first,  by  knocking 
at  the  window — secondly,  by  jumping  in — ^thirdly,  by 
two  of  them  coming  in  a  second  time— fourthly,  by  other 
two  returning  to  the  attack  with  violence,  as  is  proved  by 
something  heavy  having  been  thrown  against  the  door, 
whereby  the  bar  was  nearly  loosened.     These  repeated 
attempts  were  surely  a  sufficient  indication  to  a  man, 
situated  as  the  pannel  was,  of  an  intention  either  to  take 
the  women  away  by  force,  or  to  do  violence  to  himself 
or  others  within  the  house.     They  implied,  that  the  men 
would  or  might  strive  for  their  object,  whatever  it  was, 
by  violence  against  him.    When,  in  these  circumstances, 
he  went  to  load  his  pistol,  he  might  have  ground  to  hope 
that  the  men  were  gone,  though  he  had  also  ground  to 
Jear  that  they  might  return.     Even  then,  in  the  hope 
that  all  was  over,  he  went  to  bed.     But  the  question  is, 
had  he  not  cause  to  fear  that  they  might  come  back  ?    If 
he  had,   was  not  he — a  single  man  opposed  to  four — 
justified  in  making  preparations  for  his  personal  defence  ? 

2e 
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No.  80.  And  he  only  did  so,  after  Margaret  Russell  had  made  her 

Forrest,  stroog  Statement  of  alarm.     Then  the  violence  heard  at 

jaifT'  the  door  was  something  like  an  attempt  to  break  it  open 

^^^^'    — and  was  so  reported  to  him  by  RusselL     In  that  state 

Coipabie  of  things,  he  goes  to  the  door  with  his  loaded  pistol 
Homicide,  jjj  jj-g  jj^^ j .  ^^^  j|.  jg  j^  evidence  that  the  men  had 

been  warned  that  he  was  coming  with  a  gun  or  pistol.  It 
is  argued  for  the  prosecution,  that  in  going  to  the  door 
with  the  pistol,  his  only  intention  could  be  to  fire.  I 
cannot  say  that  this  observation,  though  fairly  enough 
made,  ought  to  guide  your  judgment.  For  the  pannel 
might  take  out  the  pistol  without  any  intention  of  firing, 
unless  actual  violence  should  be  attempted.  He  might 
go  out,  determined  to  tell  the  men,  that  if  they  used  vio- 
lence, he  would  fire.  It  may  be  thought,  that  it  would 
have  been  better  if  he  had  not  taken  the  pistol  at  all. 
But  can  any  of  us  tell,  that  this  would  have  been  our 
own  conduct  in  such  agitating  circumstances  ?  It  is  for 
you  to  judge,  whether  the  pannel  had  or  had  not,  in  all 
the  circumstances,  reasonable  grounds  of  fear  to  justify 
his  loading  the  pistol  and  carying  it  to  the  door  in  his 
hand.  It  seems  to  me  that  he  had  reasonable  grounds  of 
apprehension  to  justify  his  doing  so.  This,  however, 
will  not  necessarily  justify  his  firing.  But  if  you  think 
that  after  this  he  fired  intentionally^  you  will  then  con- 
sider whether  he  had  reason  to  fear  immediate  danger  to 
his  own  life,  or  to  the  safety  of  those  in  his  house.  If 
there  was  reasonable  ground  of  fear  sufficiently  proxi- 
mate, that  the  men  intended  to  enter  the  house  and 
forcibly  carry  out  the  women,  I  cannot  tell  you  that  he, 
as  the  master  of  the  house,  though  not  in  danger  of  his 
own  life,  was  not  justified  in  preventing  such  violence 
even  by  firing.  But  if  he  had  no  reasonable  ground  to 
apprehend  this,  or  no  such  ground  of  fear  sufficiently 
proximate,  though  the  circumstances  of  his  agitation  may 
make  the  fact  of  his  firing  not  a  case  of  murder,  and  may 
even  render  it  not  a  case  of  culpable  homicide  of  the 
most  serious  character,  it  will  still  be  culpable  homicide 
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of  a  certain  order.     If  you  come  to  be  satisfied  that  the  No.  so. 
pistol   was  fired  intentionally,   these  observations  will  Po^re?t, 
guide  you  in  the  verdict  which  you  ought  to  return.  ^Ja^T' 
But  the  question  remains — ^was  the  pistol  in  point  of  fact    ^^'^' 


fired  wil/ullff  ?  You  must  be  satisfied  of  this  from  the  ouipabie 
proof  adduced  for  the  prosecution,  before  you  can  convict  homicide. 
at  all.  In  ordinary  circumstances,  the  fact  of  the  pannel 
having  taking  out  the  pistol — the  shot  being  heard  im- 
mediately afterwards, — and  the  man  having  been  found 
dead,  would  afford  a  sufficient  presumption  of  his  having 
fired  intentionally.  But  (1.)  it  is  not  likely,  from  the 
former  character  of  the  pannel,  and  his  previous  forbear- 
ance on  the  night  in  question,  that,  when  he  went  out, 
he  went  with  the  intention  of  firing,  if  no  violence  were 
used  to  himself.  (2.)  There  is  no  doubt  that  the  pistol 
produced  might  go  off  at  half  cock ;  and  besides,  if  the 
pannefs  account  of  the  matter  be  true,  the  blow  he  re- 
ceived might  not  only  strike  his  hand,  but  also  strike  the 
d(^-head  of  the  pistol  and  put  it  back,  and  then  set  it  off. 
Then  (3.)  immediately  on  coming  in  at  the  door,  and  be- 
fore he  was  aware  that  any  one  was  hurt,  he  made  the 
statement  which  he  makes  now,  and  has  made  throughout, 
— that  some  one  came  forward  to  strike  him,  that  he  held 
up  his  hand  with  the  pistol  in  it  to  ward  off  the  blow,  and 
that  a  blow  given  at  once  set  it  off,  and  knocked  it  out  of 
his  hand.  (4.)  The  pistol  was  not  to  be  found — whether 
from  the  violence  of  the  blow,  or  from  the  fact  of  the 
other  person  who  was  present  on  the  occasion  having  put 
it  out  of  the  way ; — ^for  there  is  no  foundation  in  the  evi- 
dence for  what  must  be  the  theory  of  the  prosecutor — 
that  this  was  done  by  the  pannel.  (5.^  The  direction  of 
the  wound,  taken  in  connection  with  the  comparative 
stature  of  the  men, — and  its  position,  which  proves  that 
it  was  inflicted  while  the  deceased  was  facing  the  pannel, 
confirm  his  statement,  and  show  also  that  the  unfor- 
tunate man  was  not  inclined  to  abandon  his  design  of 
violence.  Lastly,  Andrew  Patterson  is  not  to  be  found ; 
and,  although  no  blame  attaches  to  the  prosecutor  for  not 
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^o.  80.   having  brought  him  forward  as  a  witness,  the  presump- 
Forrett,  tion  from  his  not  appearing  is,  that  there  is  something 
j^T'  which  he  is  not  willing  to  tell.    It  may  be,  no  doubt,  that 
'^^'    he  has  staid  away,  in  order  not  to  be  compelled  to  swear  to 
Culpable  f^cts  which  would  militate  against  the  pannel.     But  it  is 
Homidde.  possible  also,  that  when  the  pistol  went  oflF,  he,  Patterson, 
may  have  been  the  person  who  was  threatening  to  strike 
the  pannel,  or  he  may  have  actually  inflicted  the  blow 
which  caused  the  pistol  to  go  off.     From  all  these  cir- 
cumstances, I  think  it  extremely  doubtful,  whether  the 
pistol  was  intentionally  fired.     But  you,  the  jury,  are 
the  judges  of  that  matter.     I  have  already  expressed  my 
opinion  that,  even  if  it  were — ^there  may  have  been  such 
a  reasonable  fear  of  danger  as  to  justify  the  pannel  in 
firing;  and  there  certainly  were  such  circumstances  of 
alarm  and  agitation,  as  greatly  to  lessen,  if  not  entirely 
to  remove,  the  blame  attachable  to  him  for  having  done  so. 

The  jury  unanimously  found  the  pannel  not  guilty. 

In  respect  of  which  verdict  of  assize,  he  was  assoilzed 
dmpliciter,  and  dismissed  from  the  bar. 


Jan.  ft  His  Majesty's  Advocate — Handyside, 

1837. 

AGAINST 

Robert  Hall — Swintan. 


Indictment — Wilful  Fire-raisiko. — 1.  Objection  of  too  great  lati- 
tude in  the  modus  operandi^  by  the  introduction  of  the  words,  ^^arby 
some  other  means  to  the  prosecutor  unknown^*  repelled. 

2.  Circumstance  in  which,  from  the  absence  of  all  proof  as  to  any  con- 
ceivable motive,  and  the  want  of  all  corroboration  of  the  evidence  of 
the  principal  witness,  a  charge  of  Wilful  Fire-raising  was  abandoned. 

^^'  Robert  Hall,  lately  employed  as  Fireman  in  the  Glas- 
QU^vr.  S9^  Police  Establishment,  was  charged  with  Wilful  Fire- 
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raising,  or  attempt  to  commit  Wilful  Fire-raising,  as  also   No.  81 
Malicious  Mischief.  HaiC 

Glasgow, 
In  so  par  as  (1.;,  on  the  22d  of  August   1836,  the  said  Robert  Hall    Jan.  5 

having  feloniously  obtained  entry  into  the  mechanics'  shop,  forming  a  ^^' 
portion  of,  or  attached  to  the  Engine-house  situated  in  the  Police  Build-  ^.,-, 
ittgs,  in  or  near  South  Albion  Street  of  Glasgow,  all  the  property  of  Fire- 
the  Commissioners  or  Board  of  Police  of  the  city  of  Glasgow,  by  rais-  ni>i'V> 
ing  a  sash  of  a  window  of  said  engine-house,  which  looks  into  the  court 
of  said  Police  Buildings,  and  by  forcing  open  a  door  leading  from  the 
said  engine-house  into  the  said  shop,  or  in  some  other  way  or  manner 
to  the  Prosecutor  unknown,  did  then  and  there  wilfully,  maliciously, 
wickedly,  and  feloniously,  by  applying  a  lighted  match,  or  some  other 
ignited  substance,  to  some  shavings  and  wood,  or  by  some  other  means 
to  the  Prosecutor  unknown^  set  fire  to  the  said  shop,  or  to  said  engine- 
house,  and  the  fire  did  take  effect,  and  did  bum  and  destroy  part  of  the 
said  shop,  or  of  the  said  engine-house,  particularly  the  door  or  part 
thereof,  leading  from  the  said  court  into  the  said  shop,  and  through  the 
said  shop  into  the  said  engine-house :  or  othbrwisb,  time  and  place 
aforesaid,  the  said  Robert  Hall  did,  in  manner  above  libelled,  wilfully, 
maliciously,  wickedly,  and  feloniously  attempt  to  set  fire  to  the  said  me- 
chanics' shop,  or  to  the  said  engine-house,  of  which  the  said  shop  forms 
a  part:  as  also,  time  aforesaid,  and  within  the  said  en^ne-house,  hav- 
ing obtained  entry  in  manner  aforesaid,  the  said  Robert  Hall  did,  with 
a  knife,  or  some  other  sharp  instrument  to  the  prosecutor  unknown, 
wickedly,  maliciously,  and  feloniously  cut  and  destroy,  so  as  to  render 
unserviceable  for  their  proper  and  intended  uses,  various  leathern  pipes 
or  hose,  extending  in  total  length  to  three  hundred  feet  or  thereby,  or 
part  thereof,  then  in  said  engine-house,  and  attached  or  belonging  to, 
or  intended  for  the  use  and  service  of  the  fiffr-engines  and  water-butts 
kept  in  said  engine-house,  all  the  property  or  in  the  lawful  possession 
of  the  said  Commissioners  of  Police,  and  this  he  did,  with  the  wicked 
and  mischievous  design  of  preventing  or  delaying  the  said  engines  and 
water-butts  being  put  to  immediate  use  for  the  purpose  of  extinguishing 
fires,  and  in  particular,  the  fire  raised,  or  attempted  to  be  raised  by  him 
in  manner  above  libelled,  and  until  said  engines  and  water-butts  should 
be  refitted  or  supplied  with  new  or  other  water-pipes  or  hose. 

SwiNTONyforthepannel, — objected  to  the  latitude  as- 
sumed in  stating  the  mode  in  which  the  fire  had  been 
set  to  the  shop  or  engine-house,  by  the  insertion  of  the 
words  **  or  hj  some  other  means  to  the  prosecutor  un« 
known.''  The  principle  recognised  in  the  case  of  John 
Arthur  (March  16, 1836.  Swinton,  p.  124)  seems  to  be, 
that  in  an  indictment  for  wilful  fire-raising  this  degree  of 
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No.  81.  latitude  may  be  taken,  in  stating  the  manner  in  which 

HiUi,    the  combustibles,  prepared  for  the  purpose,  have  been  ig- 

^ja^T  nited  ;  but  that,  in  describing  the  way  in  which  the  pan- 

*^^     nel  has  set  fire  to  the  building  itself,  no  such  latitude  is 

Wilful    permitted  as  might  admit  a  proof  of  the  fire  having  been 

r^ir*    raised  in  any  other  way,  than  by  the  use  of  the  combus- 

^^'      tibles  so  prepared.     And  this  principle  is  the  same  as 

that  which  holds  in  cases  of  house-breaking,  where  the 

insertion  of  the  words,  "  or  by  some  other  means  to  the 

prosecutor  unknown,"  has  merely  the  effect  of  covering 

any  slight  variation  in  the  mode  of  entry  libelled,  and 

will  not  warrant  a  proof  of  a  totally  different  modus 

operandi,     (Alison,  vol.  II.  p.  302.) 

Hakdyside,  for  the  prosecution,  answered^*— The  la- 
titude assumed  is  not  too  great,  and  no  authority  can  be 
derived  on  this  point  from  the  ease  of  Arthur,  as,  in  that 
case,  the  Solicitor-General  merely  consented  to  the  words, 
'^  or  in  some  other  manner  to  the  prosecutor  unknown,'* 
being  struck  out  of  the  indictment,  in  order  to  save  argu- 
ment, and  because,  in  the  circumstances,  these  words  were 
wholly  unnecessary.     (Swinton,  p.  127.) 

The  objection  was  repelled,  and  the  indictment  found 
relevant. 

EVIDENCE  FOR  THE  PROSECUTION. 

Henry  Mii<lrr,  SuperitUendeni  of  the  Gkugmo  Pciiee  BrtabUBk- 
tnmtf — discovered  the  fire  in  the  mechanics'  shop,  about  half  past  eleven 
o'clock  OD  the  night  libelled.  It  had  evidently  been  the  work  of  an  in- 
cendiary. The  door  between  the  engine-house  and  the  shop  had  been 
broken  open.  The  fire  had  taken  effect  on  the  door  leading  from  the 
shop  to  the  court,  and  was  not  extinguished  for  a  quarter  of  an  hour. 
The  pannel  was  among  those  who  came  to  assist  in  extinguishing  it. 
He  was  a  little  affected  with  liquor,  appeared  confused,  and  did  not 
show  his  usual  activity  in  assisting  to  extinguish  the  fire.  He  was  con- 
sidered one  of  the  most  active  firemen  in  the  Police  Establishm^t 
He  pointed  out  a  door  leading  from  the  engine-house  into  the  lane  be- 
hind, which  was  open.  It  must  have  been  opened  from  the  inside. 
The  person  who  committed  the  crime  must  have  entered  the  engine- 
house  by  a  window,  opening  into  the  court-yard.  This  window  was 
sometimes  left  open,  and  the  mark  of  a  hand  was  discovered  on  the 
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haodle  of  one  of  the  engiDes  next  the  window.     The  leathern  pipes  of   ^'^^' 
three  of  the  engines  had  been  cut,  so  as  to  render  them  unfit  for  use.     f]^)^ 
Suspicion  fell  upon  the  pannel,  as  the  author  of  the  crime,  both  from  his  Glasgow, 
evident  confusion  and  embarrassment,  and  from  hb  jacket  and  cap  being     i^^ 
covered  with  whitening  of  the  same  colour  as  the  walls  of  the  engine-  ..._ 


house.    When  charged  with  the  crime,  he  neither  admitted  nor  denied    Wilful 
it ;  but,  on  being  asked  where  he  had  been  that  evening,  he  said  he    ^i^ 
had  been  in  a  public  house  in  the  Bridgegate,  and  had  not  been  about      &c. 
the  police  buildings  since  seven  o'clock. 

William  Robertson,  superintendeni  rfihe^re  engines, — corrobo- 
rated the  preceding  witness,  and  stated  in  addition,  that  it  was  the  pan- 
nel  who  first  pointed  out  that  the  pipes  of  the  engine  had  been  cut. 
From  the  extent  of  the  injury  done,  it  must  have  taken  an  hour  to  do 
it.  Neither  of  these  witnesses  could  state  any  supposed  ground  of  dis- 
satisfaction which  the  pannel  could  have  had  with  the  establishment,  or 
any  one  connected  with  it.  He  was  in  the  lieutenant's  room  inquiring 
about  a  dog,  at  eight  o'clock  in  the  evening,  and  was  then  the  worse  of 
liquor.    His  own  house  closely  adjoined  the  Police  buildings. 

William  Bbll,  meehenUc^ — proved  the  locking  of  the  premises  at 
half  past  six  o'clock,  on  the  night  libelled.  The  pannel  was  several 
times  about  the  shop  that  day,  both  in  the  forenoon  and  afternoon. 
The  last  time  he  was  there,  was  about  Bve  o'clock,  when  he  had  no 
errand,  and  was  much  intoxicated.  He  was  not  much  addicted  to 
drink. 

William  Sim,  poiioe  ccmtmcior,  and  Alexander  Macfarlanb, 
^r€fium,— corroborated  the  preceding  witnesses,  as  to  the  pannel's  clothes 
being  whitened,  and  as  to  his  appearing  unusually  depressed.  He  was 
generally  bustling  and  talkative  at  a  fire.  In  answer  to  a  question  as 
to  where  he  had  been,  he  said  he  had  just  come  from  Cook's  circus. 
He  had  evidently  had  a  little  drink,  but  was  quite  fit  for  duty. 

Maroabbt  M<Feat  or  Stafford,  residing  in  the  police  buildings^ 
— saw  the  pannel  between  nine  and  ten  o'clock  on  the  night  libelled, 
close  to  the  window  of  the  engine-house  which  opens  into  the  yard. 
He  came  staggering  back  as  if  he  had  been  very  drunk,  and  addressed 
her  with  an  opprobrious  expression.  From  the  tone  of  his  voice,  she 
thought  he  was  not  so  drunk  as  he  pretended  to  be.  He  afterwards 
sprang  across  the  court  towards  the  engine-house  window,  without  stag- 
gering at  all,  and  immediately  afterwards  the  witness  heard  a  sound  as 
if  caused  by  the  shutting  of  a  door,,  or  the  opening  or  shutting  of 
the  sash  of  a  window.  She  went  down  the  stair  to  the  place  where 
stray  dogs  are  kept,  and  on  coming  up  again,  found  the  window  shut,  and 
the  pannel  not  to  be  seen.  There  was  no  whitening  on  his  clothes  at 
this  time.  She  did  not  observe  whether  the  window  was  open  or  shut 
before  she  went  down  the  staur. 

Hugh  Cameron,  criminal  Q^cer,— was  with    the  pannel    in    a 
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Ka  81.    public-house  in  Bell  Street,  which  is  fifty  or  sixty  yards  from  the 

^dj'^    Police  buildings,  about  half  past  eight  o'clock  in  the  evening.     There 

Glasgow,  was  then  no  whitening  on  his  clothes,  and  he  was  not  drunk.    This 

^ARsf?     wi^°^B  saw  him  again  at  about  a  quarter  before  ten  o'clock,  standing 

close  to  the  window  of  the  Lieutenant's  room. 


Wilful        Duncan  Niven,  police  officer^ — met  the  pannel  at  about  half  past 
Fire,      eleven  o'clock,  in  the  lane  behind  the  Police  buildings,  as  if  coming 
'^&c?^'    from  his  own  house.     He  appeared  to  be  drunk,  and  on  his  being 
asked  where  he  got  his  clothes  so  much  whitened,  made  no  answer. 

Hbnby  Murdoch  and  Thomas  Stephenson,  iampUphierSf — eaw 
the  pannel  light  his  pipe  in  the  gate-officer's  room  a  little  after  eleven 
o'clock.  His  coat  was  then  covered  with  whitening.  He  remained 
about  five  minutes,  and  the  alarm  of  fire  was  given  about  a  quarter  of 
an  hour  after  he  went  away. 

Three  other  witnesses  were  examined  for  the  prosecu- 
tion, but  nothing  material  elicited. 

The  pannel's  two  declarations  were  then  read,  in  which 
he  gave  confused  and  contradictory  accounts  of  his  hav- 
ing spent  the  evening  in  different  public  houses ;  but  ac- 
counted for  his  mistakes  by  the  circumstance  of  his  in- 
toxication. 

EXCDLFATORT  EVIDENCE. 

John  Dickson,  vidudUer^  residing  in  Bridgegaie^ — stated  that  the 
pannel  was  in  bis  bouse  about  half  past  seven  o'clock,  and  was  then 
considerably  intoxicated.  There  was  whitening  on  his  coat,  which 
Thomas  Dickson,  who  was  in  the  house,  tried  to  rub  ofi^,  but  did  not 
succeed. 

Thomas  Dickson  corroborated  this  statement 

Janet  Sutherland  or  Hbndbrson,  eaUng-house  keeper  in  Bdl 
Street,  and  Maroarbt  Maous  or  Cassidy  deponed,  that  the  pannel 
was  in  Henderson's  for  about  a  quarter  of  an  hour,  between  eleven  and 
twelve  o'clock,  and  was  there  when  the  alarm  of  fire  was  given.  They 
did  not  observe  any  whitening  on  his  clothes.  But  the  walls  had  been 
newly  whitewashed,  and  the  colour  would  come  off,  and  he  stood  leaning 
against  them  smoking  his  pipe. 

The  Advocate-Depute,  at  the  suggestion  of  the  Court, 
intimated  his  intention  of  giving  up  the  case. 

The  jury  accordingly  found  the  pannel  not  guilty. 
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In  respect  of  which  verdict  of  Assize,  he  was  assoilzied   No.  ^i. 

,   ,  Robert 

simpliciterf  and  dismissed  from  the  bar.  HbU, 

Ola^row, 

Jan.  5 

1837. 


WilM 
Fire-rait- 
isg,  &C. 

Hi8  Majesty's  Advocatb — Handytide.  Jan.  6 


1837. 


:    •  •  AGAINST 


William  M<6bb — Alexander. 

Indictment. — ^In  an  indictment  for  robbery,  an  error  in  the  trade  oF 
the  injured  party  found  not  &tal — ^he  being  sufficiently  described  by 
his  name  and  residence. 

William  M'Gee  was  chained  with  Robbery,  wuum 

In  so  far  as,  on  the  28th  October  1836,  he  did,  in  Ingram  Street,  in  qi^wow. 
or  near  GUisgow,  wickedly  and  feloniously  attack  and  assault  James  ........... 

M*Artney,  lamp'lighter^  then  and  now,  or  lately  residing  in  Dempster  Robbery. 

Street,  in  or  near  Glasgow,  and  did  seize  hold  of  him,  and  did  strike 

him  with  his  hand  or  arm  a  blow  on  the  breast  or  other  part  of  his  body, 

and  did  throw  him  upon  the  ground,  and  did  then  and  there  wickedly 

and  feloniously,  and  by  force  and  violence,  take  from  his  person,  and 

did  rob  him  of  a  watch-ribbon,  two  seals,  a  watch-key,  and  an  umbrella, 

the  property,  or  in  the  lawful  possession  of  the  said  James  M'Artney ; 

with  an  alternative  charge  of  theft,  aggravated  by  hav- 
ing been  committed  by  a  person  who  was  habite  and 
repute  a  thief,  and  had  been  previously  convicted  of  theft. 

The  pannel  pleaded  not  guilty. 

The  person  robbed,  who  was  designed  in  the  list  of 
witnesses  exactly  as  in  the  indictment,  stated  on  cross-ex- 
amination, that  he  was  a  bill-poster,  not  a  lamp-lighter, 
and  that  he  had  never  lighted  a  lamp  in  his  life,  except  in 
his  own  house. 

Alexander,  for  the  pannel, — submitted  that  the  dis- 
crepancy between  the  charge,  as  contained  in  the  indict- 
ment, and  the  evidence  was  such,  that  a  conviction  could 
not  follow.  (Case  of  John  Hannay,  28th  July  1806. 
Hume  IL  p.  197.    Alison  II.  p.  284.) 
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Nou  82.       On  further  examination  for  the  prosecution,  the  witness 

M<oee,  stated,  that  at  the  time  when  the  robbery  was  oommitted, 

^j^!^*  he  resided  in  Dempster  Street,  and  did  so  still ;  and  that, 

^^7-    so  far  as  he  knew,  no  other  persoa  of  the  same  name  re- 


Robbery,  sided  there. 

On  this  evidence,  the  objection  was  overruled  by  the 
Court. 

In  regard  to  the  case  of  Hannay,  Lord  Meadowbank 
observed,  that  there  was  in  that  case  no  decision.  The 
Solicitor-General  (Clerk)  abandoned  the  charge,  under  the 
expectation  that  the  pannel  could  be  brought  to  trial  un- 
der a  new  indictment.  But  it  was  understood,  that  if 
the  charge  had  been  pressed,  the  Court  would  have  direct- 
ed a  conviction. 

The  proof  having  been  concluded,  the  Jury  found  the 
pannel  guilty  of  robbery. 

In  respect  of  which  verdict  of  Assize,  he  was  sentenced 
to  be  transported  beyond  seas,  for  the  period  of  fourteen 
years. 
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HIGH  COURT. 


Present,  Jm.  16 

1837. 

Thb  Lord  Justicb  Clbrk. 
Lords  Macubnkib,  Mbdwyn. 
His  Majbsty's  Advocatk — SoL-Gen^CwUnghame — Napier. 

AGAINST 

William  Mastbbton — PaUiton. 

BiOAMY. — lofonnatioiis  ordered^  on  the  competency  of  pleading  the  im- 
potency  of  the  first  wife,  as  a  defence  against  a  charge  of  bigamy. 

William  Masterton  was  charged  with  Bigamy,  Nob  ssl 

William 

In  so  PAR  AS,  having  on  or  about  the  Idth  of  October  I8Id»  been  law-^**^*^- 
fully  married,  at  or  near  to  the  village  of  Dunnichen,  in  the  parish  of 
Dunnicheny  and  county  of  ForfiuTi  to  Elizabeth  Machir  or  Machar,  then  ^^'* 
and  now  or  lately  residing  in  or  near  Forfiir,  in  the  county  of  For- 
fiaur,  the  marriage  ceremony  having  been  performed  by  the  Rev.  James 
Headrick,  then  and  now  or  lately  minister  of  the  parish  of  Dunnichen 
foresaid;  and  having  afterwards  lived  and  co-habited  with  the  said 
£lizal)eth  Machir  or  Machar  as  his  wife,  and  the  said  marriage  sUll  sub* 
sisting,  the  said  William  Masterton  did,  upon  the  1 5th  of  September  182 1, 
within  the  house,  in  or  near  Aberdeen,  in  the  county  of  Aberdeen,  then 
occupied  by  the  Rev.  Robert  Doig,  now  deceased,  then  one  of  the  mi- 
nisters of  Aberdeen  aforesaid,  wickedly  and  feloniously  enter  into  a  ma* 
trimonial  connexion  with  Ann  Walker,  now  deceased,  then  residing  in 
or  near  Aberdeen  aforesaid,  and  daughter  of  the  deceased  Jeremiah 
Walker,  sometime  soldier  in  the  91st  Regt  of  foot,  the  marriage  cere- 
mony having  been  performed  by  the  said  Rev.  Robert  Doig,  and  did 
afterwards,  in  Aberdeen  aforesaid,  and  elsewhere,  co-habit  with  the  said 
Ann  Walker  as  his  wife;  and  all  this  the  said  William  Masterton  did, 
well  knowing  that  the  said  Elizabeth  Machir  or  Machar  was  still  alive. 
Farther,  (2.)  The  said  William  Masterton  having  been  hiwfully  married 
to  the  said  Elizabeth  Machir  or  Machar  as  above  libelled,  and  the  said 
marriage  still  subsisting,  did,  upon  the  21st  of  June  1886,  within  the 
house  in  Midwjmdi  in  or  near  Hawkhill  of  Dundeer  in  the  county  of 
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No.  83.    Forfar,  occupied  by  him,  wickedly  and  feloniously  enter  into  a  niatri- 
WiUiam  monial  connexion  with  Catherine  Burnet,  now  or  lately  residing  in 
Jan.  16  '  Midwynd  aforesaid,  the  marriage  ceremony  having  been  performed  by 
1837.     the  Rev.  Robert  Thompson,  Wesleyan  minister,  then  and  now  or  lately 
—""""""■"  residing  at  or  near  Perth  Wall,  in  or  near  Dundee  aforesaid  ;  and  did 
^^''^^'  afterwards  at  Midwynd  aforesaid,  cohabit  with  the  said  Catherine  Bur- 
net as  his  wife ;  and  all  this  the  said  William  Masterton  did,  well  know- 
ing that  the  said  Elizabeth  Machir  or  Machar  was  still  alive. 

The  following  special  defence  was  lodged  for  the  pan- 
nel. — ^*  The  pannel  pleads  generally,  that  he  is  not  guilty 
of  the  crime  charged.     Without  prejudice  to  this  gene- 
ral plea,  the  pannel  states,  that  Elizabeth  Machir  or 
**  Machar,  with  whom  he  is  said  to  have  married  in  Oc- 
tober 1813,  was  by  nature,  imperfect  and  defective  in 
her  person,  so  as  to  be  incapable  of  marriage,  and  no 
marriage  ever  took  place  or  existed  between  the  said 
**  Elizabeth  Machir  or  Machar,  and  the  pannel.     And  of 
^*  this  fact  he  craves  to  be  allowed  a  proof." 

Informations  were  ordered  on  the  relevancy  of  the 
special  defence  offered  for  the  pannel ;  and,  in  the  mean- 
time, the  diet  against  him  was  continued. 


« 
« 


Feb.  6  Present, 

1837. 

Lords  Gillies,  Meadowbank,  Mackenzie,  Moncrbiff. 
H  IS  Majesty's  Advocate — SoL-  Gen.  Cuninghame-^Shaw  Stewart 

AGAINST 

Hugh  M'Meiken — PaUon — C  Bobertson. 

Prison-breaking — Process. — A  convict  who  has  escaped  from  gaol 
before  the  expiry  of  the  sentence  of  imprisonment  against  him,  may 
be  brought  before  the  Court  by  a  summary  petition,  and  re-imprison- 
ed for  the  remuning  period. 

No.  84.   On  the  I6th  of  January,  a  petition,  with  relative  list  of 
M<Bi7ken.  witnesses,  was  presented  to  the  Court  at  the  instance  of 
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His  Majesty's  Advocate,  setting  forth,   ''  That  Hugh    Na84. 
'*  M*Meiken,  sometime  flesher  in  Stranraer,  present  pri-  M'Meiken, 
'*  soner  in  the  Tolbooth  of  Stranraer,  having  been  brought    ^^'yf 


« 


"  to  trial  at  the  instance  of  Francis  JeflFrey,  Esq.,  His 

**  Majesty's  Advocate  for  His  Majestjr's  interest  before  the  bnnkiDg. 
**  Circuit  Court  of  Justiciary  holden  at  Ayr,  upon  the 
19th  day  of  September  1833,  for  the  crimes  of  assault 
and  deforcement,  the  said  Circuit  Court  of  Justiciary,  in 
respect  of  the  verdict  of  an  assize,  finding  him  guilty  of 
the  said  crimes,  decerned  and  adjudged  the  said  Hugh 
M'Meiken  to  be  imprisoned  in  the  jail  of  Stranraer  for 
'^  the  space  of  eighteen  calendar  months  from  that  date, 
*^  and  ordained  him  to  find  sufficient  caution  and  security, 
**  acted  in  the  Sheriff-Court  books  of  Wigtonshire,  to  keep 
the  peace  for  the  period  of  five  years,  from  and  after  the 
expiry  of  the  said  period  of  imprisonment,  under  the 
penalty  of  L.  SO  sterling ;  requiring  the  magistrates  of 
Stranraer,  and  keepers  of  their  jail,  to  receive  and  de- 
tain him  for  the  space  of  eighteen  calendar  months,  and 
**  thereafter,  imtil  he  find  the  said  caution  ;  but  not  ex- 
ceeding a  farther  period  of  four  calendar  months,  when 
the  said  Hugh  M'Meiken  was  to  be  discharged,  not^ 
withstanding  such  caution  should  not  faa^e  been  found 
**  — all  in  terms  of  the  sentence,  of  which  an  extract  or 
**  certified  copy  is  herewith  produced. 

That,  in  pursuance  of  the  said  sentence,  the  said 
Hugh  M'Meiken  was  thereafter  conveyed  from  Ayr, 
and  imprisoned  in  Stranraer  jail.  But,  upon  the  6th 
day  of  October  1838,  being  only  the  17th  day  from 
the  date  of  the  said  sentence,  he  made  his  escape  from 
**  Stranraer  jail,  and  has  never  undergone  or  fulfilled  any 
**  farther  portion  of  the  said  sentence. 

"  That  the  said  Hugh  M'Meiken  having  been  appre- 
hended and  brought  before  Thomas  Taylor,  Esquire, 
one  of  the  magistrates  of  Stranraer,  he  the  said  Hugh 
M^Meiken  emitted  and  subscribed  two  declarations,  dat- 
ed 21st  and  27th  days  of  December  1836,  both  here- 
with produced. 
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^n^       '*  That  the  said  sentence  being  now  ex  fade  expired, 

M'Meiken, ''  the  present  application  to  your  Lordships  becomes  ne- 

1837.    '*  cessary,  in  order  to  obtain  the  necessary  warrant  for 

— ^ "  still  carrying  into  due  effect  what  remained  of  the  said 

brat^g.  '^  sentence,  when  the  said  Hugh   M'Meiken  made  his 
*'  escape,  as  above  mentioned." 

The  petition  prayed  their  Lordships  ''  to  grant  war- 
**  rant  for  serving  this  petition  upon  the  said  Hugh 
**  M'Meiken,  and  ordain  him  to  be  sisted  at  the  bar  of  the 
High  Court  of  Justiciary,  upon  such  day  as  your  Lord- 
ships may  appoint :  and  grant  warrant  for  letters  of  di- 
^  ligence  at  the  instance  of  the  petitioner,  in  the  usual 
*^  form,  for  citing  to  the  said  day,  the  witnesses  contain- 
"  ed  in  the  list  hereunto  annexed ;  and,  upon  resuming 
**  consideration  of  this  petition,  to  decern  and  ordain  the 
*'  said  Hugh  M'Meiken  to  undergo  and  fulfil  what  re- 
^  mained  of  the  foresaid  sentence,  when  he  made  his 
**  escape  as  aforesaid  from  the  jail  of  Stranraer ;  and  to 
**  grant  warrant  for  still  carrying  the  same  into  full  effect" 


Upon  this  petition,  a  deliverance  was  pronounced,  or- 
daining the  said  Hugh  M^Meiken  to  be  sisted  at  the  bar 
of  the  Court  this  day ;  when  he,  having  been  interrogat- 
ed on  the  petition,  admitted  that  he  was  the  person  men- 
tioned therein  as  having  been  tried  and  convicted  at  the 
Circuit  Court  of  Ayr,  on  the  19th  day  of  September  1833, 
and  that  the  other  statements  therein  contained  were  true. 

In  respect  of  which  admission,  and  the  extract  of  the 
sentence  at  the  trial  of  the  said  Hugh  M^Meiken  having 
been  read,  he  was  ordered  to  be  imprisoned  in  the  Tol- 
booth  of  Stranraer,  till  he  shall  have  undergone  and  ful- 
filled so  much  of  the  original  sentence  pronounced  against 
him,  as  remained  unimplemented,  at  the  time  when  he 
made  his  escape  from  Stranraer  gaol  on  the  6th  of  Octo- 
ber ]  833,  as  mentioned  in  the  said  petition. 
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Present,  Feb  27 

1897. 

Thb  Lord  Jubticb-Genbral.* 

Lords  Mackbnzib,  MoNCRBiFFy  Mbdwyn. 

His  Majesty's  Advocate — InneB-^HamfyMide. 

AGAIKST 
WiLUAM  GOODWIH — A  G.  BM. 

Production. — Process. — Declaration. — 1.  iDcompetent  for  a 
witness  in  the  box  to  identify  a  key  libelled  on,  by  fitting  it  into  the 
lock  for  which  it  had  been  mad^— the  lock  not  being  libelled  on  as 
a  production. 

2.  It  is  irregular  to  show  a  witness  an  almanack,  for  the  purpose  of 
enabling  him  to  speak  to  the  day  of  the  month  on  which  a  fiu^t  hap- 
pened, but  the  jury  are  entitled  to  see  the  almanack. 

3.  A  second  declaration  really  taken  in  reference  to  a  new  charge, 
though  it  may  tend  to  throw  light  on  a  previous  charge,  is  not  ex- 
cluded by  the  fact  of  his  former  declaration  not  having  been  read 
over  to  the  declarant. 

William  Goodwin  was  charged  with  five  several  acts  No.  ss. 
of  (1.)  Theft  by  housebreaking  and  opening  lockfast  ooodi^, 
places.     (2.)  Uttering  a  forged  note.     (3.)  Theft  from 
lockfast  places.    (4.)  Housebreaking,  with  intent  to  steal. 
(5.)  Theft  by  housebreaking. 
The  pannel  pleaded  not  guilty. 

*  On  the  2dd  of  January  1837,  in  consequence  of  the  death  of  his 
Grace,  James  Duke  of  Montrose,  late  Justice-General  of  Scotland, 
and  in  terms  of  the  Act  Ist  William  IV.  c.  69,  by  which  it  is  enacted, 
(§  18),  *<  That  from  and  after  the  termination  of  the  then  exitfting  in- 
^  terest  in  the  office  of  Lord  Justice- General,  that  office  shall  devolve 
ft<  upon,  and  remain  united  with,  the  office  of  Lord  President  of  the 
**  Court  of  Session/*  compeared  the  Right  Honourable  Charles  Hope, 
Lord  President  of  the  Court  of  Session,  upon  whom  the  said  office  had 
thas  devolved,  who,  after  the  said  clause  had  been  read  in  Court,  qualified 
himself  to  his  Majesty,  by  taking  and  swearing  the  oaths  of  allegiance 
and  abjuration,  and  subscribing  the  same  with  the  assurance,  and 
having  given  his  oath  dsjideli  administratione  qffkii,  he  was  thereupon 
admitted  and  received  as  Lord  Justice  General  of  this  part  of  the 
united  kingdom,  and  took  his  seat  on  the  bench  accordingly. 


Theft,  &C. 
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No.  85.        1.  Amonirthe  articles  libelled  on  as  havinff  been  stolen 

WilliAin 

Goodwin,  were  a  number  of  keys,  the  property  of  William  Wilson, 
m^     writer  in  Glasgow.     One  of  the  keys  libelled  on  having 


been  shown  to  Mr.  Wilson  in  the  course  of  his  examination 

Theft,  Ac.  ^  ^  witness,  he  proposed  to  identify  it  by  producing  the 
lock  of  a  safe  for  which  it  had  been  made. 

H.  6.  Bell,  for  the  pannel,  objected — ^that  the  lock  was 
not  libelled  on  as  a  production.  Had  intimation  been  given 
to  the  pannel  that  it  was  to  be  produced,  evidence  might 
have  been  brought  to  show  that  many  different  keys 
would  fit  it. 

Innes,  for  the  prosecution,  answered — ^the  witness 
might  have  fitted  the  key  to  the  lock  immediately  before 
the  trial  commenced,  and  there  was  no  reason  why  he 
should  not  be  permitted  to  do  so  in  the  box.  It  is  settled 
that  a  witness  may  refresh  his  memory  from  notes  taken 
by  himself  at  the  time,  though  no  such  notes  are  men- 
tioned in  the  indictment.  The  witness  brought  the  lock 
with  him  of  his  own  accord ;  it  was  not  a  crown  produc- 
tion. 

The  objection  was  sustained,  and  the  production  of  the 
lock  found  to  be  incompetent. 

2.  A  witness  deponed  to  a  fact  as  having  happened  on 
Good  Friday. 

Innes,  for  the  prosecution,  proposed  by  putting  an 
almanack  in  the  witness'  hands,  to  enable  him  to  prove 
that  this  was  the  day  of  the  month  libelled. 

H.  G.  Bell,  for  the  pannel,  objected — the  almanack  was 
not  libelled  on  as  a  production. 

The  Court  held  that  it  was  irregular  and  unnecessary 
to  show  the  almanack  to  the  witness,  but  that  the  jury 
were  entitled  to  see  it  if  they  wished. 

3.  Five  declarations  emitted  by  the  pannel,  of  different 
dates,  were  libelled  on.  Each  declaration  was  libelled 
generally,  and  not  as  applicable  to  any  specific  charge. 
On  these  declarations  being  tendered  as  evidence, 

H.  G.  Bell,  for  the  pannel,  objected, — that  several  of 
them  contained  no  statement,  that  bis  preceding  declara- 
tion had  been  read  over  to  the  declarant.     In  point  of 


AND  CIRCUIT  COURTS  OF  JUSTICIARY.  438 

fact  this  had  not  been  done,  and  though  it  is  not  necessary.   No.  85. 
if  the  declarations  relate  to  different  charges — ^yet  where  oo^wln, 
the  charges  run  more  or  less  into  each  other,  and  ques-   ^^^^^^ 


tions  are  put  to  a  declarant  which  may  have  reference  to 

more  charges  than  one,  the  omission  to  read  over  the  "^^^  ^^ 
previous  declarations  is  fatal  to  the  production  of  that 
subsequently  taken. 

The  Court  held,  that  when  questions  are  put  to  a  de- 
clarant really  in  reference  to  a  new  charge,  though  they 
may  accidentally  tend  to  throw  some  light  upon  a  pre- 
vious charge,  it  is  not  enough  to  exclude  the  second 
declaration,  that  the  preceding  one  had  not  been  read 
over. 

The  proof  having  been  concluded,  the  jury  unani- 
mously found  the  pannel  guilty  of  the  first,  third,  and 
fifth  charges,  as  libelled. 

In  respect  of  which  verdict  of  Assize,  he  was  sentenced 
to  be  transported  beyond  seas,  for  the  whole  period  of  his 
natural  life. 


Present,  March  13 

1837. 

Thb  Lord  Justice-Gbnsral> — The  Lord  Justice-Clerk, 

Lords  Gillies,  Meadowbank,  Mackenzie,  Moncreiff,  Medwyn. 

His  Majesty's  Advocate — Sol.- Gen.  Butherfurd* — Handyside. 

against 

Peter  Alston  and  Alexander  Forrest — B.  B.  Bell. 

Housebreaking. — It  is  not  housebreaking  to  enter  by  means  of  the 

key  left  in  the  door  locked  on  the  outside. 

Petee  Alston  and  Alexander  Forrest  were  No.  86. 
charged  on  the  14th  of  November  1836,  with  the  crime    AUum 

and 

A.lflZAiidd' 
*  On  the  16th  February  1837,  John  Ciuiinghame,  Esq.  late  Solicitor-General,    FQ^fcst. 

having  been  appointed  one  of  the  Lords  of  Council  and  Session  in  the  room  of  Lord 

2  F 
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No.  86.   of  Theft,  aggravated  by  having  been  committed  by  means 
I^n   of  Housebreaking— and  further  aggravated  in  regard  to 
Alexander  Alston,  by  his  having  been  previously  convicted  of  theft 

Forrest, 

March  13  In  80  FAR  AS,  upon  the  night  of  the  27th,  or  morning  of  the  28th  of 

^'     June  1836,  the  said  Peter  Alston  and  Alexander  Forrest  did,  both  and 

„  each,  or  one  or  other  of  them,  wickedly  and  feloniously  break  into  and 

breaking,  enter  the  westmost  stable  of  the  offices  at  Riccarton,  in  the  parish  of 
Currie  and  county  of  Edinburgh,  the  property  and  in  the  occupation 
of  Sir  James  Gibson  Craig,  Baronet,  by  unlocking  the  door  of  said 
stable  btf  means  of  the  key  which  wets  left  in  the  lochy  or  by  some  other 
means  to  the  prosecutor  unknown ;  and  having  thus  obtained  entrance 
into  said  stable,  they  did  both  and  each,  or  one  or  other  of  them, 
wickedly  and  feloniously  break  into  and  enter  the  eastmost  stable  of 
said  offices,  by  entering  through  a  hatchway  leading  from  said  westmost 
stable  into  a  hayloft  common  to  both  stables,  and  thence  proceeding 
along  said  \o%  and  descending  by  the  hatchway  leading  into  said  east- 
most  stable,  and  having  thus  obtained  entrance  into  the  eastmost  stable, 
they  did,  both  and  each,  or  one  or  other  of  them,  wickedly  and  felo- 
niously break  into  and  enter  the  coach-house,  situated  between  these 
two  stables,  by  unlocking  a  door  communicating  between  the  said  east- 
most  stable  and  coach-house,  by  means  of  the  key  thereof,  which  was 
left  in  the  lock,  or  by  some  other  means  to  the  prosecutor  unknown ; 
and  having  thus  obtained  entrance  into  said  coach-house,  they  did  both, 
and  each  or  one  or  other  of  them,  then  and  there  wickedly  and  felo- 
niously steal  and  theftuously  carry  away  from  said  coach-house,  two 
carriage  glasses  in  frames,  a  blue  livery  coat  with  livery  buttons,  a  black 
hat  with  livery  hat-band,  a  double  riding  bridle,  the  property,  or  in  the 
possession  of  the  said  Sir  James  Gibson  Craig,  Baronet;  as  also,  a 
double  riding  bridle,  the  property,  or  in  the  lawful  possession  of  Wil- 
liam Gibson  Craig,  Esq.  son  of,  and  now  or  lately  residing  with  the 
said  Sir  James  Gibson  Craig,  or  in  the  lawful  possession  of  the  said  Sir 
James  Gibson  Craig ;  as  also,  a  pair  of  drab  trousers,  a  pair  of  shoes, 
the  property,  or  in  the  lawful  possession  of  Robert  Irving,  then  or 
now,  or  lately  coachman  to  the  said  Sir  James  Gibson  Craig,  Baronet, 
or  in  the  lawful  possession  of  the  said  Sir  James  Gibson  Craig ;  as  also 
time  above  libelled,  the  said  Peter  Alston  and  Alexander  Forrest  did, 
both  and  each,  or  one  or  other  of  them,  wickedly  and  feloniously  steal, 
and  theftuously  carry  away  from  another  coach-house,  situated  in  said 
offices,  a  striped  linen  gig  cover,  the  property,  or  in  the  lawful  posses- 
sion of  the  said  William  Gibson  Craig,  Esq.  or  in  the  lawful  possession 
of  the  said  Sir  James  Gibson  Craig. 

Balgray,  deceased, — Andrew  Rutherfiird,  Esq.  presented  his  commission,  and  was 
admitted  and  received  in  Conrt  as  his  Majesty^s  Solicitor-General,  having  been  al- 
ready received  and  admitted  in  that  character  in  the  Court  of  Session. 
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The  pannels  severally  pleaded  guilty  of  the  theft  as  no.  86. 
libelled,  with  the  exception  of  the  aggravation  of  house-  Ji^^^ 
breaking.  . ,  ■"** . 

o  Alexander 

B.  R.  Bell,  for  the  pannels, — objected  to  the  rele-  Forrest, 
vancy  of  the  indictment,  that  the  charge  of  entering  the     1837. 

westmost  stable  as  libelled,  "  by  unlocking  the  door  of  said 

**  stable  by  means  of  the  key  which  was  left  in  the  lock,"  breaking. 
did  not  amount  to  the  aggravation  of  housebreaking. 

The  consideration  of  this  objection  was  adjourned,  and 
the  diet  continued  against  the  pannels.  On  a  subsequent 
day  Informations  were  ordered  on  the  objection  taken  to 
the  relevancy. 

In  the  Information  for  the  prosecution  it  was  argued, — 
The  aggravation  charged  is  supported  by  more  than 
one  precedent,  and  espedaUy  by  the  case  of  Alexander 
Vallence,  High  Court,  December  29,  1825,  (Alison,  vol. 
i.  p.  285.)  in  which  entry  by  means  of  the  key  which 
had  been  left  in  the  lock  outside  was  laid  down  by  the 
Lord  Justice-Clerk,  with  the  concurrence  of  Lords  Pit- 
milly  and  Meadowbank,  to  be  clearly  housebreaking. 

The  next  case,  is  that  of  Charles  Brown  and  Mary 
Stewart  Mason,  (Perth,  April  1826,  Alison,  i.  p.  285.) 
where  the  indictment  in  the  minor  proposition  libelled 
the  housebreaking  to  have  been  committed  '*  by  violently 
**  and  feloniously  unlocking  and  opening  the  front  door 
**  of  the  said  barn,  which  had  been  left  locked  with  the 
"  key  in  the  lock  on  the  outside."  It  was  objected  to  the 
relevancy,  that  the  mode  of  entry  alleged  did  not  bring 
the  case  within  the  description  of  housebreaking ;  and, 
after  argument,  it  appears  from  the  record,  that  the  ob- 
jection **  to  the  aggravation  of  housebreaking  as  libelled," 
was  sustained.  The  Judges  in  this  case  were  Lords  . 
Pitmilly  and  Alloway;  and,  although  the  apparent 
change  of  opinion  in  Lord  Pitmilly,  who  had  concurred 
in  the  direction  to  the  jury  in  the  former  case  but  a  short 
time  before,  is  left  unexplained  by  Mr.  Alison,  and  it 
has  been  suggested  that  his  Lordship  might  have  been 
absent  at  the  time,  hearing  appeals,  yet  it  would  rather 
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No.  ae.   seem,  from  the  terms  of  the  record,  and  the  signature  of 
AhMn    Lord  Alloway  having  added  to  it  the  letter  P,  that  both 

Alexander  ^^  thcse  leamed  judges  must  have  united  in  sustaming 

uZTi^  *^  objection/ 


1837. 


^  The  entry  of  this  case  in  the  Record  is  as  follows : — 
breaking.  Curia  Itioeris  Justiciarii,  S.  D.  N.  Regis  tenta  in  Praetorio  Burgide 
Perth,  vigesimo  die  mensis  Aprilis  Anno  Millesimo  octingentesimo  et  vi- 
gesimo  sexto  Per  Honorabiles  viros  Davidem  Monypenny  de  Pitmilly, 
et  Davidem  Cathcart  de  Alloway,  duos  ex  Commissionarib  Justiciariae 
diet  S.  D.  N.  Regis. 

Curia  legitime  affirmata. 

Iniran.  Charles  Brown,  tinsmith,  and  Mary  Stewart  Mason,  both 
present  prisoners  in  the  tolbooth  of  Perth, — Pannels, 

Indicted  and  accused  at  the  instance  of  his  Majesty's  Advocate,  for 
his  Majesty's  interest,  of  the  crime  of  theft,  by  means  of  housebreaking, 
and  opening  lockfast  places,  in  manner  mentioned  in  the  libel. 

The  libel  having  been  read  over,  the  pannels  were  asked  if  they  were 
guilty  or  not,  and  severally  answered,  not  guilty. 

Pror.for  prosecution, 

The  Advocate-depute, 

Pror,  for  pannelsy 

Geo.  Smythe  and  A.  Leslie  Melville. 

Sm  YTHE,  for  the  pannels,  objected  to  the  relevancy  of  the  indictment 

\st^  That  the  statement  contained  in  the  subsumption  of  the  minor 
proposition  did  not  support  the  charge  of  "  thefl,  especially  when  com- 
mitted by  means  of  housebreaking.*'  It  is  set  forth  that  the  pannels 
did  "  violently,  wickedly,  and  feloniously  break  into  and  enter  the 
*<  barn,  then  and  now  or  lately  occupied,"  &c.  *<  by  violently  and  fe- 
<*  loniously  unlocking  and  opening  the  front  door  of  said  barn,  which 
"  had  been  left  locked,  with  the  key  in  the  lock  on  the  outside,  with 
<<  intent  to  steal.*'  From  this  statement  it  appears  that  the  bam  was 
not  broken  into,  but  was  entered  in  the  very  manner  in  which  it  would 
have  been  by  the  true  owners.  It  is  true  that  the  door  is  said  to  have 
been  feloniously  unlocked ;  but  this  does  not  alter  the  fact — ^it  only 
affects  the  intention.  Whenever  a  house  is  entered  with  intent  to  steal, 
the  entry  is  felonious.  It  is,  however,  distinctly  laid  down  by  Mr. 
Hume,  that  such  an  entry  does  not  bring  the  case  within  the  descrip- 
tion of  housebreaking ;  Hume,  vol.  i.  p.  96. 

2cf,  Although  <'  theft,  by  opening  lockfast*  places,"  is  the  crime 
charged  in  the  major  proposition ;  there  is  no  positive  averment  that 
any  part  of  the  articles  were  stolen  in  that  manner ;  it  is  merely  stated 
that  certain  articles  were  removed  from  two  locked  chests,  which  had 
been  forcibly  opened,  <<  or  from  some  other  part  of  the  said  barn." 

3J,  The  statement  in  the  "  at  least,"  is  at  variance  with  the  state- 
ment in  the  subsum])tlon.      It  is  there  stated,  that  <<  the  said  tbeft? 
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The  third  and  only  remaining  case  is  that  of  Robert   ^o.  se. 
Stewart,  Perth,  April  1834.     The  pannel  was  charged    J^^^^ 
with   theft,    aggravated    by  housebreaking,  which  the     <^<^ 
minor  proposition  alleged  to  have  been  committed  by  Forrest, 
breaking  into  and  entering  the  session-house  of  an  Anti-  ^1^7/ 

burgher  congregation,   "  by  opening  the  locked   door • 

**  thereof  by  means  of  the  key  which  had  been  left  in  the  i,^^^. 
**  lock,  or  in  some  other  way  to  the  prosecutor  unknown." 
No  objection  was  stated  to  the  relevancy  of  the  charge  ; 
but  the  pannel  pleaded  not  guilty,  and  was  remitted  to 
an  assize.  The  verdict  was  not  proven  by  a  plurality. 
The  judges  on  the  Circuit  were  Lords  Justice-Clerk  and 
Gillies.  This  case  was  tried  after  the  publication  of  Mr. 
Alison's  work,  so  that  the  two  previous  cases  could  hardly 
have  been  unknown  to  the  counsel  who  defended  the 
prisoner. 

There  is  nothing  in  the  earlier  writers  on  our  criminal 
law  iehich  can  be  made  to  bear  on  the  present  point.  Sir 
George  Mackenzie,  in  his  Title  "  Theft,**  (Sect.  13,  p. 
108)  merely  states,  that  theft  often  deserves  to  be  capital, 
from  the  way  whereby  it  is  committed,  '^  as  the  stealing 
**  by  false  keys,  or  breaking  houses ;"  but  he  gives  no  de- 
finition of  housebreaking,  or  attempts  to  describe  the  mo- 
dus operandi  which  constitutes  that  ofience.  In  Mr.  £r- 
skine's  Title  "  Of  Crimes,**  (Sect  61.)  in  speaking  of  the 
aggravation  of  theft,  he  says  only,  that  among  others,  theft 
is  aggravated  "  by  the  place  from  which  the  thing  is  car- 
'*  ried  off,**  or  by  the  instruments  used  in  perpetrating  it. 


**  aggravated  as  aforesaid,  was  committed," — that  is  to  say,  by  opening 

lockfast-places.    In  the  sabsumpUon,  however,  as  already  noticed,  it  is 

not  averred  that  all  the  articles  were  removed  from  lockfast-places ;  on 

the  contrary,  it  seems  to  be  implied  that  a  part  of  them  at  least  were 

removed  from  other  parts  of  the  bam. 

The  Lords  having  considered  the  forgoing  objection  and  answer, 

Bostain  the  objection  to  the  aggravation  of  housebreaking  aa  libelled, 

but  repel  the  objection  stated  to  the  aggravation  of  theft  by  means  of 

opening  lockfast-places ;  and  remit  the  pannels,  with  the  libel,  as  now 

found  relevant,  to  the  knowledge  of  an  assize ;  and  allow  the  pannels  a 

proof  in  exculpation  and  alleviation. 

(Signed)        D.  Cathcart,  P. 
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No.  86.  «  as  if  it  was  committed  by  means  of  false  keys."     He 

Alston    does  not  refer  to  housebreaking  as  a  specific  aggravation, 

Aieunder  ^^^  indeed  make  mention  of  it  at  all.     In  our  older  law, 

M^J^w  *^®  aggravations  of  theft,  chiefly  regarded  and  treated  of, 

1837.     arose  from  the  violent  or  masterful  mode  of  taking,  which 

jj^^  constitutes  stouthrief, — or  from  the  frequency  with  which 

breakiDg.  the   accuscd  had  committed  the   crime, — or  from  con- 


sideration of  the  offender's  station  in  life, — or  from  the 
description  and  value  of  the  articles  carried  off.  The 
now  common,  but  rather  modem  aggravation  of  theft 
"  by  means  of  housebreaking,"  where  the  thing  is  carried 
off  secretly,  and  in  fear  of  detection,  and  without  any  in- 
vasion except  of  the  place  of  deposit,  was  the  creation  in 
a  great  measure  of  the  last  century,  as  may  be  traced  in 
the  detailed  statements  of  Baron  Hume ;  until,  by  a  se- 
ries of  interlocutors  of  relevancy,  and  convictions  on  libels 
unobjected  to,  it  was  formed  and  raised  into  the  chief 
and  most  important  aggravation  of  the  crime  of  theft. 

Mr.  Hume,  without  giving  a  precise  definition  of  house- 
breaking, identifies  it  with  a  Jbrcible  entry  of  a  house. 
But  the  force  need  not  be  actual  and  literal,  the  term,  ac- 
cording to  its  legal  import,  having  constructive  appli- 
cation. The  entry  may  be  "  without  the  piercing  or  ef- 
**  fraction  of  any  part  of  the  building."  What  the  law 
understands  to  be  housebreaking  or  forcible  entry  is, 
**  that  the  thief  opens  a  way  into  the  house  for  himself." 
(Hume,  vol.  i.  p.  98.) 

The  entry  without  effraction  may  be  made  in  two  dif- 
ferent wa3r8 ;  either,  1*/,  By  an  entry  through  the  ordi- 
nary way  of  access  into  the  interior  used  by  the  inmates, 
namely,  the  door  itself :  or,  2^,  By  entering  in  an  indirect 
way  by  what  is  not  the  usual  or  intended  place  of  entrance. 
As  to  the  first,  the  forcible  entry  by  the  door  may  be  ef- 
fected by  (1)  false  keys,  (2)  picklocks,  (3)  **  any  how  put- 
ting aside  the  bolt,'*  (1  Hume,  98),  (4)  by  the  true  key 
stolen  and  used  afterwards,  (Fraser  and  Gunn,  2d  July 
1827.  Hiune,  ibid.),  (5)  by  the  true  key  accidentally  found 
by  the  thief  and  retained  from  the  owner,  and  thereaftier 
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used  to  open  the  door ;  (6)  and  it  follows  from  the  prin-  No.  as. 
dple  of  the  instance  given  by  Mr.  Hume  of  previously  un-    JjJJJJ^ 
fastening  a  shutter,  that  an  entry  through  one  of  the  j^^^^ 
doors  of  a  house  effected  by  the  thief  secretly  drawing  FoneBt, 
the  bolt  when  in  the  house,  and  thus  afterwards  obtain-    I837. 
ing  access,  would  also  be  construed  a  forcible  entry.    As 
to  the  second  mode,  by  taking  what  is  not  the  usual  or  bMking. 
proper  place  of  entry,  it  is  settled  that  there  is  a  con- 
structive breaking,  by  (1)  coming  down  the  chimney,  (2) 
creeping  through  a  sewer  or  drain,  (3)  opening  the  casement 
or  throwing  up  the  sash  of  an  unfastened  window,  (4)going 
in  by  a  window  a  little  open,  but  not  sufficiently  to  ad- 
mit entrance  without  the  thief  opening  it  farther,  (cases 
of  Dick  and  Jeffrey,  Glasgow,  ISSD^  Alison,  vol.  i.  p. 
284,)  (5)  by  an  open  window  if  not  within  the  reach  of 
the  thief  without  climbing  up  to  it,  (6)  in  the  case  of  a 
mill,  by  entry  by  the  water-wheel. 

From  these  examples  it  is  evident,  that  force  or  vio- 
lence is  not  of  the  essence  of  the  aggravation  of  house- 
breaking, but  that  it  rather  consists  in  the  criminal  hav- 
ing defied,  in  the  commission  of  the  theft,  ''  the  defence 
*^  and  safeguard,**  to  use  Mr.  Hume's  words,  which  the 
house  affords,  '*  for  the  safe  keeping  of  the  effects  within 
it."  It  is  the  violation  of  the  security  which  the  house 
gives  as  a  place  of  deposit  to  the  property  within  it,  which 
aggravates  the  character  of  the  theft. 

The  only  exceptions  to  thefts  from  houses,  and  other 
shut  buildings  entitled  to  the  same  protection,  as  stables, 
workshops,  storehouses,  &c.,  being  libelled  under  the  ag- 
gravation of  housebreaking,  are  let,  *'  if  the  entry  is  at 
an  open  door  or  window,  at  least  if  the  window  is  near 
the  ground,  for  the  thief  is  in  some  measure  tempted  by 
the  opportunity ;"  (Hume,  vol.  i.  p.  98 ;)  and,  Sd,  Where 
the  thief  is  voluntarily  received  intp  the  house,  and  breaks 
out  of  it  after  committing  the  theft,  (Kennedy,  Dumfries, 
April  1831.  Alison,  vol.  i.  p.  288.)  In  the  last  of  these 
cases,  the  theft  is  first  committed,  and  the  thief  only  opens 
to  himself  a  way  of  escape  with  his  booty,  which  clearly 


it 
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No.  86.    distinguishes  it  from  theft  by  housebreakiiig»  where  the 
Alston    violent  entrance  must  precede  the  commission  of  the  theft 

Aioander  In  the  first  CRSC,  again,  by  leaving  the  door  open,  the  in- 

M^l^is  niates  have,  by  their  own  act,  given  entrance  to  the  thief^ 
1837.  and  removed  altogether  the  defence  and  safeguard  to  the 
Houmy-   property  within.     It  is  an  invitation  to  commit  depreda- 

breaking.  Hqj^  .  ^nd,  as  Mr.  Humc  well  remarks,  the  thief  is  tempt- 
ed by  the  opportunity,  and  the  owner  does  a  wrong  by 
leaving  his  property  in  that  neglected  state.  It  would  be 
an  abuse  of  words,  were  forcible  entry,  under  any  lati- 

^  tude  of  construction,  to  be  held  to  include  such  a  case. 

It  will  be  observed,  that  Mr.  Hume  speaks  of  an  cpen 
door,  and  does  not  advert  specially  to  the  case  of  its  being 
merely  closed,  and  unfastened  except  by  a  latch  opening 
from  without.     It  is  difficult  to  say  whether  the  learned 
author  meant,  by  his  expression,  a  door  standing  wide 
open,  or  intended  to  include  under  it  an  unlocked  door, 
which  might  be  opened  from  without  by  turning  the 
handle  or  raising  the  latch.     But,  as  he  classes  together 
the  cases  of  entry  by  a  door  or  window,  where  the  latter 
is  near  the  ground,  while  he  immediately  afterwards  lays 
it  down  that  the  simply  raising  an  unfastened  casement 
of  a  window,  amounts  to  the  aggravation  of  housebreak- 
ing, it  is  probable  that,  in  speaking  of  an  open  door,  he 
meant  one  not  drawn  to  and  closed.     If  so,  that  is  the 
only  exception  admitted  by  him ;  and  certainly  the  case 
of  a  closed  door,  though  unlocked,  falls  within  his  de- 
scription of  what  he  states  the  law  always  understands 
to  be  housebreaking ;  for. the  thief,  in  such  a  case,  opens 
a  way  into  the  house  for  himself,  and  overcomes  the  or- 
dinary obstacles  against  his  entering  without  notice  to 
the  inmates.     At  the  same  time,  it  must  be  confessed, 
that  the  practice,  in  charges  of  housebreaking,  of  leading 
evidence  to  prove  that  the  door  was  not  only  shut,  but 
locked,  or  otherwise  secured,  implies  that  the  crime  is  not 
completed  by  opening  an  unfastened  one.      The  point, 
however,  does  not  appear  to  have  been  raised  at  any  time ; 
and  it  may,  perhaps,  be  questioned  how  far  the  distinc- 
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tion  thus  implied  does,  on  the  principles  of  our  law,  rest   ifo.  se. 
on  any  just  foundation.  Abton 

The  single  point  in  this  case  is : — Is  it  housebreaking  AiJSllder 
where  the  entiy  is  made  by  turning  the  key  left  in  the  lock   Forr^t, 
of  the  door  ?     This  assumes  that  the  door  has  been  not     1837. 


merely  closed,  but  locked ;  and  in  so  far  the  requisite  (if  it 
be  one)  here  exists,  that  the  door  is  secured  by  the  bolt  of  brakiog. 
the  lock.  The  question  then  is,  whether  the  key,  being 
left  in  the  door,  negligently  or  intentionally,  by  the  own- 
er, is  sufficient  of  itself  to  take  the  case  out  of  the  class 
of  housebreakings  ?  On  referring  to  Mr.  Hume,  it  will 
be  seen  that  he  states,  it  is  housebreaking  to  enter  **  by 
**  any  how  putting  aside  the  bolt."  (vol.  i.  p.  98.)  This 
is  quoted  by  Mr.  Alison  (vol.  i.  286)  as  an  express  opinion 
to  warrant  the  aggravation  being  charged,  though  the 
key  remaining  in  the  lock  be  made  use  of  for  drawing  the 
bolt ;  and  the  broadness  of  the  expression  appears  to  jus- 
tify him  in  carrying  it  that  length.  It  may,  no  doubt, 
be  argued,  that  the  words  of  Mr.  Hume  are  descriptive 
of  all  sorts  of  ways  of  removing  a  bar  in  the  inside,  or 
lifting  an  inner  latch,  by  means  of  instruments  or  contriv- 
ances used  from  without ;  and  this  is  certainly  true.  But 
they  are  not  limited  to  such  methods,  or  exclusive  of  the 
present  one.  And,  on  consulting  the  last  edition  of  his 
Commentaries,  it  will  be  found  that,  in  an  illustrative 
note  to  this  passage,  he  refers  to  some  late  cases,  in  one  of 
which,  the  indictment  stated  the  means  of  entry  used  to 
be  the  true  key,  stolen  out  of  the  lock.  Thus,  at  least, 
the  employment  of  the  true  key,  under  such  circumstances, 
may  be  considered  as  being  one  of  the  means  of  **  putting 
**  aside  the  bolt,"  intended  by  the  author  to  be  included 
in  the  passage  cited. 

The  next  step  then  is  to  inquire,  if  there  be  any  real 
distinction,  between  the  true  key  being  first  stolen  out  of  the 
lock,  and  thereafter  used,  and  its  being  at  once  used  while 
in  the  lock.  In  both  cases  there  is  the  same  felonious 
use  of  the  key  to  obtain  admission.  The  only  difference 
appears  to  be  that,  in  the  one  instance,  the  entry  made  is 
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Nou  86.   immediate ;  in  the  other,  it  will  probably  be  after  a  con- 
Aiston    siderable  interval,  as  the  first  alarm  at  the  loss  of  the 

AiexLider  W»  if  i*  ^  ^^^  of  a  dwelling-house,  will  put  the  owners 

M^^3  ^^^  ^  ^^^  ®^  *^^^^  guard.     But  surely  the  time  of  the 
1S37.    key  being  put  to  use  cannot  alter  the  complexion  of  the 

-^::Zr  act  of  entry. 

breaking.  The  distinction  attempted  to  be  drawn  is  not,  however^ 
properly  tested  by  the  case  of  a  dwelling-house.  For  it 
is  not  easy  to  conceive  under  what  circumstances  the  case 
can  happen,  of  a  subsequent  entry  into  it  by  means  of  the 
true  key  previously  stolen  out  of  the  lock.  Put  the  case, 
however,  of  an  out-house  or  cellar,  from  which  the  key  is 
stolen  out  of  the  lock  during  the  day-time,  and  that  the 
thief  watches  his  opportunity  at  night  to  return  and  ef- 
fect his  entry.  It  is  apprehended  that,  upon  the  autho- 
rities referred  to,  this  would  be  a  case  of  house-breaking. 
But  if  so,  there  is  nothing  besides  the  delay  in  felonious- 
ly using  the  key,  to  distinguish  the  case  supposed  from 
that  of  the  entrance  being  at  once  made,  when  the  thief 
discovers  the  key  in  the  lock. 

It  is  unnecessary  to  remark  how  often  the  case  last  sup- 
posed must  occur.  The  key  of  a  granary— of  a  store  cel- 
lar— of  a  ware-house — and  of  other  out-houses,  is  missed, 
and  supposed  to  be  mislaid,  and  no  alarm  is  taken  that  it 
has  been  stolen.  But  it  has  been  carried  off  by  a  thief 
prowling  about,  who  waits  tiU  the  servants  or  workmen 
have  gone  to  their  meals,  or  till  night  has  set  in,  and  then 
obtains  entry  by  means  of  the  key.  Assume  then  this  to 
be  a  case  of  house-breaking,  and  vary  the  circumstances : 
— Suppose  that  the  thief,  seeing  the  key  in  the  door,  and 
knowing  the  servants  of  the  owner  are  soon  to  leave  off 
work,  and  will  carry  the  key  away  with  them,  secretly 
turns  the  key  in  the  door,  and,  having  unlocked  it,  con- 
trives to  place  the  key  in  the  way  of  the  servants,  who, 
without  inquiry,  and  trusting  that  one  of  themselves  had 
brought  it  from  the  door,  carry  it  off,  and  leave  the  pre- 
mises, and  that  the  thief  returns  afterwards,  and  enters  by 
the  door  he  had  thus  unlocked.    Would  this  be  a  case  of 
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house-brealdDg  or  not  ?     It  seem^  the  same  in  principle  Na  86. 
with  the  case  put  by  Mr.  Hume,  (vol.  i.  p.  99»)  and  Mr.    AUton, 
Alison,  (vol.  i.  p.  287»)  of  one,  who  being  accidentally  in  AWider 
a  house,  takes  occasion  secretly  to  throw  up  the  sash  of  a  ^^^^s 
window,  or  unfasten  a  shutter  or  a  latch,  and  subsequent-     ^^' 
\y  returns  and  effects  an  entrance  by  that  means.     And    jg^^ 
that  is  laid  down  to  be  house-breaking.  brwUiig. 

Now,  in  the  case  last  supposed,  the  secret  unlocking  of 
the  door,  and  the  thiefs  return,  after  an  interval,  to  fol- 
low out  his  felonious  ptupose,  are  immaterial  circum- 
stances ;  the  crime  was  truly  committed,  in  so  fiEur  as  ob- 
taining the  means  of  entrance  went,  so  soon  as,  by  turn- 
ing the  key,  he  drew  the  bolt  of  the  lock,  and  had  it  in 
his  power  to  enter.  He  merely  deferred  the  execution  of 
his  purpose,  till  he  had  an  opportunity  for  the  safe  remo* 
val  of  the  goods  he  meant  to  steal.  But  suppose,  instead 
of  dela}ring  it,  he  had  run  the  risk  of  an  entry  at  the  time, 
in  order  to  carry  off  some  portable  articles  of  value,—* 
would  this  immediate  completion  of  his  crime,  instead  of 
deferring  it  for  a  little,  have  changed  the  character  of  the 
act  from  house-breaking  to  simple  theft  ?  It  is  thought 
not.  Yet  in  that  particular  case,  it  wotdd  have  been 
pressed,  as  in  the  present,  that  temptation  was  thrown  in 
his  way  by  the  key  being  left  in  the  door ;  and  that  the 
negligence  of  the  owner,  as  in  the  case  of  the  open  door 
and  window  near  the  ground,  mentioned  by  Hume,  gave 
the  opportunity,  and  so  removed  the  aggravation. 

But  it  is  submitted,  that  the  negligence  of  an  owner, 
or  the  opportunity  presented  to  a  thief,  does  not  affect 
the  legal  character  of  his  crime.  It  may  influence  the 
punishment  to  be  inflicted,  but  nothing  more.  It  is  per- 
haps refining  a  little  too  much,  to  exclude  entrance  by  an 
open  window  within  reach  of  the  ground,  as  an  act  of 
house-breaking,  on  the  plea  of  opportunity  or  n^ligence, 
when  opening  an  unfastened  casement,  or  raising  an  im- 
bolted  sash,  and  still  farther,  pushing  up  a  sash  already  a 
few  inches  open,  in  order  to  admit  the  body,  or  even  the 
arm,  have  all  been  decided  to  be  undoubted  cases  of  house- 
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No.  86.   breaking.     (Cases  of  Dick  ajid  Jeffrey,  Glasgow,  1829- 
Alston    Alison,  vol.  i.  p.  283.     Gadesby,  1790.     Hume,  vol.  i. 

AieunderP-  102.)     In  the  present  case,  the  key  was  no  doubt  left 

Ma[^i3  ^^  '^^  ^^^'  which  was  certainly  an  act  of  negligence,  and 

1837.     an  invitation  to  the  thief ;  but,  though  it  may  be  that  he 

jj^^j^   was  tempted  by  the  circumstances,  the  character  of  his 

breaking,  offence  remained  unchanged,  in  so  far  as  he  found  the 
premises  shut  against  all  but  the  owner,  and  opened  a  way 
for  himself,  which  none  but  the  owner  was  entitled  to  use, 
to  enter  the  house,  by  overcoming  the  obstacle  opposed  to 
all  others,  of  a  locked  door. 

It  was  objected  in  the  case  of  Brown  and  Mason  at 
Perth,  and  will,  no  doubt,  be  repeated  in  this  case,  that 
the  pannels,  in  entering,  did  so  in  the  very  manner  that 
the  true  owners  would  have  done.  But  the  point  is,  not 
whether  the  owners  must  have  entered  the  same  way,  but 
whether  the  pannels  were  entitled  to  use  the  same  mode 
of  entrance  with  the  owners.  By  locking  the  door,  the 
owners  showed  that  aU  were  excluded  from  entering  but 
themselves ;  and  the  point  for  the  pannels  to  make  out  is, 
that  they  could  use  the  same  mode  of  entry,  competent 
only  to  the  owners,  without  an  aggravation  of  their  crime. 
Further,  it  may  be  said  that  the  pannels  made  their  way 
in  by  the  usual  place  of  entry,  which  is  true.  But  then 
they  used  an  unusual  mode  of  entry.  Had  the  door  been 
open,  or  had  they  used  the  handle  or  latch,  to  walk  in  like 
others  entering  the  house  without  felonious  purposes,  the 
mere  fact  of  a  theft  committed  by  them  when  within, 
would  have  been  a  different  offence  from  theirs.  But, 
instead,  they  took  an  imwarranted  mode  of  entry,  by  un- 
locking the  fastened  door,  which  was  the  security,  how- 
ever imperfect,  adopted  by  the  owners,  for  warning  off  all 
others  from  entering  but  themselves. 

The  nearest  approach  perhaps,  to  the  present  case,  is 
that  of  a  labourer's  house  in  the  country,  locked  up  when 
himself  and  his  family  go  to  work,  and  the  key  hidden 
about  the  thatch,  or  placed  under  the  door,  where  it  is 
accidentally  discovered,  and  made  use  of  to  obtain  en- 
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trance.     Here  there  is  opportunity  given  to  the  thief,  and    No.  ne. 
negligence  shewn  hy  the  owner.     And  the  entrance  is  ex-    AittoD 
actly  in  the  way  and  manner  by  which  the  house  would  Ai^der 
be  entered  by  the  owner  or  his  family.    But,  in  such  a  jj^k 
case,   it  has  been  decided  that  house-breaking  is  com-    iS37. 
mitted.     (Alexander  M'Donald,  Perth,    1826.     Alison, "  ^^^   "■ 
vol.  L  p.  285.)     It  is  submitted,  that  the  principle  of  this  brMkiog. 
case  affords  a  rule  for  the  decision  of  the  present.     There 
seems,  indeed,  little  difference  between  taking  the  key 
from  under  the  door,  and  turning  it  in  the  lock,  where, 
indeed,  it  is  as  often  left  by  the  labouring  classes,  when 
quitting  their  houses  for  a  time  during  the  day. 

Mr.  Burnett  and  Mr.  Alison  concur  in  holding  that  the 
circumstances  of  the  present  case  amount  to  house-break- 
ing.    (Burnett,  p.  136.     Alison,  vol.  i.  p.  284.) 

In  the  Information  for  the  pannels,  it  was  argued, — 
1.  The  species  Jhcti  libelled  does  not  fall  under  what 
was  the  original,  and  is  now  the  more  strict  and  proper 
meaning  of  the  term  housebreaking.  The  peculiar  and 
more  strictly  appropriate  character  of  this  aggravation  lies 
in  the  use  of  actual  force,  attended  generally  with  injury  to 
the  frame  of  the  building ;  and  the  cases  which  exist  of 
housebreakings  without  the  application  of  actual  physical 
violence,  are  extensions  of  the  original,  and  more  accurate 
meaning  of  the  term,  introduced  from  construction  and 
analogy.  Thus,  Mr.  Hume  characterises  the  leading  and 
more  obvious  description  of  the  offence  as  committed  by 
**  means  of  violence,"  by  "  forcing  or  breaking'' — and  as 
being  "  a  sort  of  violent  theft" — implying  the  "  forcible 
entry  of  a  house."  These  expressions  cannot,  with  pro- 
priety, be  applied  to  the  other  descriptions  which  he 
gives  of  the  crime,  such  as  entrance  by  false  keys,  or  des- 
cent through  the  chimney.  In  such  cases  the  violence  is 
constructive,  not  actual ;  and  if  it  can  be  maintained  that 
the  present  libel  contains  any  description  of  violence 
whatsoever,  the  degree  of  force  certainly  falls  short  of 
that  which  constitutes  the  first  and  more  proper  divi- 
sion of  the  crime.     In  regard  to  the  secondary  descrip- 
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No.  86.  tion  of  the  offence,  or  what  may  be  called  constructive 

Abtoo    housebreakiiig, — ^the  cases  which  it  embraces  were  un- 

A]J!^der  l^Qown  as  acts  of  housebreaking  to  the  Roman  law,  and 

Forrest,  to  the  law  of  Scotlaud,  at  least  so  late  as  the  time  of  Sir 

March  13 

1837.     George  Mackenzie,  and  they  appear  to  be  considered  an 

•"T entirely  different  species  of  offence  in  the  law  of  France 

hreaidng.  to  this  day.  (Codc  Penal,  liv.  III.  tit.  ii.  ch.  11.  §§  39S, 
898 ;  Mackenzie,  lib.  IX.  §  13 ;  Cases  of  Patrick  Mac- 
gregor  1665,  and  Brown  and  Wilson  1773 ;  Hume,  vol. 
I.  pp.  100,  101 ;  Mathaeus,  lib.  XVII.  Dig.  tit  1.  cap.  3. 
§  8.  tit.  2.  cap.  1.  §  1.) 

2.  It  being  thus  clear  that  the  fact  libelled  does  not 
fall  under  the  original  meaning  of  the  term  housebreak- 
ing— ^it  is  maintained,  that  neither  is  it  embraced  under 
any  of  the  more  recent  descriptions  of  the  crime.  There 
are  in  all  of  these  two  essential  requisites,  both  of  which 
are  absent  in  this  case.  This  will  the  more  readily  ap- 
pear, and  the  test  least  liable  to  question,  be  at  once  ap- 
plied, if  a  rapid  survey  be  taken  of  the  several  groups  of 
cases  falling  under  this  division  of  the  subject,  lliese 
may  be  stated  to  comprehend,  (1.)  an  entrance  by  false 
keys,  picklocks,  or  any  such  contrivance  for  putting  aside 
the  bolt ;  entrance  by  means  of  the  key  stolen  or  takea 
from  its  place  of  concealment ;  undoing,  while  lawfully 
in  the  house,  any  fastening,  and  returning  to  steal ;  hav- 
ing recourse  to  **  external  application  or  aid,"  as  *'  a  man's 
shoulders,"  "  a  barrel,  or  ladder,"  for  the  purpose  of 
climbing  up  to  a  window  that  is  found  open :  (2.)  Des- 
cending through  the  chimney,  coming  up  through  a 
sewer,  or  getting  in  by  means  of  a  water-wheel:  (3.) 
Raising  the  sash  of  a  window  when  wholly  or  partiaUy 
closed  :  (4.)  Obtaining  entrance  by  combination  with  an 
inmate,  or,  where  a  *^  thief  knocks  at  a  door  in  the  nig^t, 
**  under  pretence  of  asking  the  way,  and  upon  opening,  he 
"rushes  in  and  steals;  or,  if  thieves  beset  a  house  to 
**  break  into  it,  and  the  owner  opens  the  door  to  drive 
"  them  off,  and  they  overpower  him  and  enter."  (Hume, 
vol.  i.  p.  100.) 
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An  examination  of  the  principles  applied  by  the  autho-  No.  86. 
rities  in  our  law  to  these  several  cases  will  prove,  firri^    Alston 
that  there  must  be  defence  contemplated  for  the  tenement,  Aioander 
on  the  point  said  to  be  broken ;  and,  secondhf^  that  that  ^f ^^i', 
defence  must  be  gone  about  in  a  feasible  and  rational     iw. 
manner,  such  as  to  afford  a  reasonable  hope  of  protection.   ^^^^^ 

It  is  plainly  not  every  wrongful  or  unlawful  act,  by  breaking. 
which  entry  to  a  house  is  obtained,  that  can  rank  as  a 
breaking  of  the  house.  A  man  has  no  right  to  go  in  at  his 
neighbour's  open  door  against  his  will,  known  or  implied ; 
he  has  no  right  to  go  in  with  intent  to  steal,  to  which 
his  consent  cannot  be  presumed  ;  still  less  is  he  entitled 
to  make  such  an  entry  by  unlatching  his  door,  or  by 
stepping  in  at  his  open  window.  In  the  cases  under  re- 
view, then,  there  must  be  something  more  considerable 
than  simply  an  improper  or  unlawful  entry.  What  that 
more  serious  offence  consists  in,  is  explained  by  Mr.  Hume, 
(vol.  i.  p.  98.)  to  be,  that  *^  the  thief  opens  a  way  into 
**  the  house  for  himself,  and  overcomes  the  ordinary  ob- 
'*  stacles  provided  against  entry,  and  for  the  safe  keeping 
^*  of  the  effects  within,  though  this  be  done  without  the 
*'  piercing  or  effraction  of  any  part  of  the  building,"  and 
*^  that  the  defence  and  sqfegtiard  of  the  house  are  broken'* 
A  few  sentences  above  he  says,  that  the  housebreaker 
acts  "  in  contempt  of  aU  the  obstacles  contrived  to  deter 

him.*'     Mr.  Alison  repeatedly  uses  it  as  a  test,  *^  that 

the  security  qf  the  building  has  been  overcome^  (vol.  i. 
pp.  282, 283,  286,  S87.)  and  Mr.  Burnett  (p.  1S6.)  that  the 
thief  *^  overcomes  the  ordinary  chstacles  opposed  to  such 
**  an  attempt." 

On  recurring  to  the  classification  made  of  decided  cases, 
with  a  view  to  ascertain  the  particular  reason  of  each,  it 
will  be  found  to  be  expressly  on  these  very  grounds  that 
Hume  puts  the  case  of  false  or  stolen  keys,  with  all  simi- 
lar contrivances,  viz.  that  they  have  broken  "  the  defence 

and  safeguard  of  the  house,"  and  **  overcome  the  ordi-  t  • 

nary  securities  provided."  No  reason  is  stated  for  the 
rule  about  undoing  any  fastening  and  returning;    that 
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No.  86.   may  often  be  attended  with  actual  violence ;  but,  if  it  be 

Peter  "^ 

Alston    not,  it  evidently  depends  upon  the  same  principle  applied 
AicMunder  to  the  foregoiug  cases.     The  ground  upon  which,  in  cer- 
jf^^l'3  tain  circumstances,  it  is  housebreaking  to  enter  by  an 
1837.     open  window,  is  stated  by  Mr.  Alison,  (vol.  I.  p.  288,)  to 
jj^^   be  that  "  if  the  window  was  at  such  a  distance  from  the 
breaking.  "  grouud  as  to  render  it  impossible  to  effect  an  entry,  with- 
**  out  external  application  or  aid,  as  by  mounting  on  a 
''man's  shoulders,  getting  on  a  barrel,  ascending  by  a 
"  ladder,  the  proprietor  was  entitled  to  rely  on  that  diffi- 
culty as  constituting  the  d^ence  qf  the  building ;  and, 
thertfore^  to  enter  by  this  unceremonious  fashion,  is 
"  housebreaking." 

As  to  the  second  class,  Mr.  Hume  states  the  reason  of  the 
rule  respecting  him  who  enters  through  a  sewer  or  chim- 
ney, to  be,  that ''  neither  of  these  is  a  place  of  entry,  or 
''  necessary  to  he  any  further  guarded  than  it  is  by  iU 
"  own  nature^  against  attempts  of  this  sort.''  (vol.  i.  p. 
99.)  And  in  the  note  he  states  the  case  of  the  water- 
wheel  to  depend  upon  the  same  principle. 

For  the  only  case  occurring  in  class  third,  the  reason  is 
assigned  by  Hume,  and  it  is  a  combination  of  those  appli- 
cable to  the  former  two ;  ''  Nay,  the  same  construction 
**  has  more  than  once  been  applied  to  the  case  of  an  entry 
''  at  a  window,  by  simply  raising  the  casement,  without 
''  the  removal  of  any  bolt  or  other  fastening.  And  cer- 
''  tainly,  with  as  good  reason,  since  the  window  is  no  place 
**  qf  entry  more  than  the  chimney ^  and  the  house  is  dosed 
"  against  access^  when  the  sash  is  let  down."  (Hume, 
vol.  I.  p.  100.) 

Belonging  to  the  fourth  and  last  class,  there  seem  to 
have  occurred  only  two  cases  in  the  practice  of  this 
country,  (Patrick  Macgregor,  July  17,  1665,  and  John 
Brown  and  James  Wilson,  June  28,  1773.  Hume,  i.  p. 
101 ;  Alison,  i.  p.  287.)  Although  neither  of  these  was 
^  tried  as  a  case  of  housebreaking ;  and  Mr.  Alison  further 
lays  it  down,  that  ^*  stouthritf  seems  the  more  appro- 
priate designation  for  all  such  offences;"    yet,  both 
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Hume  and  he  being  of  opinion  that  they  might  now  be   ^o.  86. 
not  irrelevantly  charged  as  such,  it  becomes  necessary  to    AUton 
attend  to  the  grounds  upon  which  their  opinion  proceeds.  Aifoander 
**  Because/'  says  Mr.  Hume,  "  the  owner  is  here  simply  ^^^{3 
"  an  instrument  in  their  hands,  and  serves  in  a  manner    ^^^7* 
^  as  a  hey  to  the  house  of  which  they  have  falsely  and  ^^^^ 
**  Jeloniously  got  possession.*'     "  The  crime,"  he  adds,  ^'«J^«- 
**  in  such  a  case,  is  an  invasion  of  the  house,  coupled  to  a 
robbery  or  stouthrief ;  since  the  person  of  the  master, 
as  well  as  the  strength  qf  the  building,  cpposes  their 
entry,  and  is  overcome"    And,  concerning  the  illustra- 
tion used  in  the  same  passage,  of  a  servant  who  combines 
with  thieves ;  he  says,  **  For  the  servant  is  art  and  part 
"  of  a  felonious  entry  made  by  his  associates ;  and  they 
**  make  use  of  him,  as  they  would  of  a  picklock,  or  any 
**  other  unlawful  instrument,  to  accomplish  their  entry." 

(1.)  Now,  it  is  apprehended,  that  in  every  word  of 
general  principle  to  be  found  in  the  authorities — in  every 
one  of  the  cases  decided  or  imagined,  for  the  sake  of  illus- 
tration— and,  in  every  particular  principle  applied  to  each 
several  case — it  is  presupposed,  and  not  merely  presup- 
posed, but  assumed  as  the  circumstance  of  capital  import- 
ance, that  the  owner  of  the  place  said  to  be  broken,  or 
those  acting  for  him,  have  designed,  and  have  taken  fit 
and  reasonable  precautions,  to  provide  for  the  security  of 
the  premises,  and  to  render  them  impervious  to  assaults 
from  the  ill-disposed.  There  can  be  no  housebreaking 
on  a  point  not  guarded.  There  must  be  **  security'*  to  be 
invaded.  There  must  be  "  defence  and  safeguard"  to  be 
broken.  There  must  be  **  obstacles  provided  against 
entry."  There  must  be  contempt  and  violation  of  "  ob- 
stacles contrived  to  deter."  If  any  seeming  exception 
can  be  pointed  out,  it  is  found  only  to  confirm  the  rule. 
An  upper  window  open  may  be  the  point  of  breaking ; 
but  only  if  it  present  such  "  difiiculty  of  entry"  as  to  con- 
stitute that  essential  element,  *'  the  defence  of  the  build- 
ing ;"  a  defence  whereon  "  the  proprietor  is  entitled  to 
rely."     If  the  owner's  diligence  for  his  defence  and  safe- 

S  G 
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NoL  8«.  guard  is  dispensed  with  in  reference  to  sewers  and  chim- 

Akton    neys,  it  is  only  because  these  are  in  truth  guarded  and 

Ai^der  defended  by  their  very  nature,  and  admit  of  no  further 

Forreat,  defence.    And,  even  where  the  master  or  a  servant  is 

March  13  ' 

1837.  trepanned,  or  enticed  to  remove  the  fastenings,  that  very 
"T  fact  implies  precaution  and  defence.  When  the  master 
breakiog.  withdraws  them,  there  would  be,  upon  Mr.  Hume's  prin- 
ciples, no  housebreaking,  were  the  master  to  be  consider- 
ed a  voluntary  agent.  The  offence  is  possible,  simply 
because  the  owner  is  a  mere  **  instrument  in  their  hands^** 
''  falsely  and  feloniousljr''  obtained.  The  act  is  theirs, 
not  his.  The  defence  was  provided,  which  he  did  not 
abandon,  but  they  overcame. 

Now  this  one  all  important  preliminary  is  entirely 
wanting,  in  the  special  fact  of  which  the  pannels  are  ac- 
cused.  The  place  into  which  they  entered  was  a  stable  ; 
the  time  was  the  forenoon,  and  while  the  servants  were 
going  about  their  work.  The  time  is  not  libelled  other^ 
wise ;  and  they  are  entitled  to  the  presumption  that  it 
was  so.  Now,  there  are  not  many  stables  that  enjoy  the 
double  benefit  of  both  lock  and  latch.  In  general,  there 
is  a  lock  which  serves  in  a  double  capacity,  and  supplies 
the  place  of  both.  It  serves  for  the  security  of  the  pro- 
perty during  the  night.  And  in  the  morning  the  key  is 
carried  to  the  place,  and  remains  in  the  lock,  if  not  all 
day,  at  least  during  all  the  time  the  people  are  at  work, 
or  going  and  coming  to  and  from  their  work.  The  door 
may  be  locked  at  times,  and  sometimes  not  But  when 
it  is  locked,  it  is  solely  for  the  purpose  of  keeping  it  still ; 
to  prevent  its  revolving  by  its  own  weight ;  to  prevent 
the  horses  within  from  being  disturbed  or  escaping,  cer- 
tainly not  with  any  the  remotest  view  of  preventing  en- 
trance from  without. 

The  clear  and  settled  law  applied  to  a  latch  opening 

from  without,  is  at  once  an  additional  confirmation  of  the 

principle  that  there  must  be  defence  contemplated  and 

provided, — and  a  conclusive  authority  in  this  special  case. 

There  is  no  defence  or  obstacle  intended  by  a  latch ; 
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accordingly,  the  law  is  so  clear,  and  so  obviously  deduced,   No.  se. 
that  Mr.  Alison  (vol.  i.  p.  286,)  thinks  it  ahnost  trifling    /u^n 
even  to  state  it.    But  the  bolt  which  the  pannels  are  said  j^i^^„ 
to  have  drawn  back  was  at  the  time,  and  in  the  circum-  Forrest, 
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stances  libelled,  or  presumable  from  the  libel,  acting  as  a     I837. 

mere  substitute  for  a  latch.      It  was  in  truth  nothinir 

else  than  a  latch  to  the  door,  and  the  key  was  but  the  breaking. 
handle  to  the  latch.  If  a  difference  exist,  it  is  plainly 
in  favour  of  the  pannels.  A  latch  may  be  conceived  to 
be  used  not  absolutely  without  some  regard  to  security. 
The  man  has  no  better  means  of  securing  the  door ;  it 
may  never  be  discovered  that  it  is  unlocked ;  he  does 
the  very  best  for  it  that  he  can.  Still  this  is  no  de- 
fence upon  which  the  law  holds  him  *^  entitled  to  re- 
ly:" But,  if  the  handle  be  moveable,  or  there  is  a  key 
which  he  chooses  to  leave  in  the  lock — ^that  his  object 
was  something  else  than  security,  becomes  then  doubly 
sure. 

(2.)  While  it  is  essential  to  the  crime  of  housebreak- 
ing, that  the  party  injured  have  intended,  and  have  taken 
measures  to  defend  his  property,  that  is  not  of  itself  suf- 
ficient. 

There  may  be  conceived  cases,  and  with  considerable 
resemblance  to  the  present,  whereof  the  circumstances 
shall  indicate  an  intention  of  providing  security  to  have 
been  at  one  time  entertained.  There  may  be  imagined 
circumstances,  to  render  it  likely  that  the  owner  intended 
afterwards  to  carry  away  the  key,  with  which  he  locked 
the  door.  The  reverse  is,  in  the  present  instance,  to  be 
presumed.  But,  suppose  it  were  otherwise, — suppose, 
farther,  that  the  groom  thought  he  had  put  the  key 
into  his  pocket — suppose  even  that  the  key  belonged  to  a 
dwelling-house,  not  a  stable,  and  that  it  was  clear  the 
owner  intended  to  carry,  and  thought  he  had  carried  it 
away, — there  is  still  no  such  guarding,  and  securing  of  the 
premises,  as  the  law  requires  from  him,  who  alleges  that 
his  security  has  been  invaded,  and  his  defence  and  safe- 
guard broken.     A  householder  is  not  merely  to  use  pre* 
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Na  86.   cautions,  but  he  must  employ  such  as  he  may  reasonably 

Alston    trust  to.     If  they  be  gone  about  in  a  way  to  manifest  a 

Ai<^Lider  slovenly  or  negligent  indifference  to  his  own  security,  he 

Ma™i3  ^®  himself  the  breaker,  although  another  party  may  be 

1837.    the  thief,  and  such  the  law  holds  him  to  be. 

^^^^       When  the  reason  is  assigned  why  he  is  a  housebreaker 

tweaking,  who  enters  by  an  open  window,  which  he  cannot  reach 

by  aid  of  his  mere  natural  powers  of  climbing,  nor  with* 

out  such  foreign  assistance  as  a  ladder,  barrel,  or  the 

shoulders  of  an  accomplice — *^  because  the  proprietor  toas 

**  entitled  to  rely  on  that  difficult;/,  as  constituting  the  de- 

**  fence  of  the  building ;" — ^it  is  directly  implied  that  there 

are  defences  and  difficulties,  upon  which  the  proprietor  is 

not  **  entitled  to  rehf'' 

So,  when  Hume  states,  that  it  is  housebreaking  to  en- 
ter through  a  sewer  or  chimney, — ^because  '^  neither  of 
<«  these  is  a  place  of  entry,  or  necessary  to  be  any  farther 
"  guarded  than  it  is  by  its  own  nature,*' — it  is  the  same 
thing  precisely,  as  if  he  had  said,  that,  were  it  neces- 
sary to  be  any  farther  guarded,  there  would  be  no  house- 
breaking. 

Again,  Hume  states,  (vol.  i.  p.  94.)  that,  **  It  may  not 
always  bring  a  case  within  the  description  of  theft  by 
housebreaking,  that  the  thing  is  taken  out  of  a  house, 
and  by  means  of  an  entry  made  with  intent  to  steal : 
For  if  the  entry  is  at  an  open  door  or  window,  at  least 
if  the  window  is  near  the  ground,  the  thief  is  in  some 
measure  tempted  by  the  opportunity ;  and  it  is,  indeed, 
in  some  sort  a  wrong  on  the  part  of  the  owner,  to  leave 
his  property  in  this  neglected  state."     If,  in  locking  his 
door,  the  man  shoot  the  bolt  carelessly  aside  of  the  place 
meant  to  receive  it ;  if  he  fail  to  perceive  that  the  catch 
has  been  accidentally  removed,  and  that  the  door  of  its 
own  accord  instantly  swings  open ;  if  it  be  meant  to  be 
fastened  by  a  latch,  having  no  handle  to  the  street,  and 
he  draws  the  door  hastily  after  him,  not  observing  that 
the  latch  fails  to  take  effect ;  if  he  violently  pull  down 
the  sash  of  a  window,  so  that  it  rise  immediately  to  the 
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height  necessary  to  admit  an  invader ;  in  these,  and  in  all   No.  se. 
such  cases,  the  man  intends  to  secure  his  dwelling ;  nay    Aiiton 
more,  he  believes  that  he  has  done  so ;  but,  clearly,  that  Ai^der 
is  not  enough  to  bring  him  within  the  protection  of  the  j^^^is 
law ;  '*  vigilaniibus  nan  darmientibus  jura  suhveniunt  ;*'    ^  W* 
he  falls  within  the  very  letter  of  Hume's  sentence ;  he  is    ^^^^^ 
"  guilty  (^  a  wrong  ;'*  and  the  thief  is  "  tempted  by  the  breaking. 
opportunity'' 

Now,  with  reference  to  the  whole  series  of  cases  enu- 
merated,— in  the  story  narrated  by  the  present  indictment, 
the  opportunity  was  no  less  tempting,  the  negligence  cer- 
tainly greater.  Or,  what  shall  be  said  of  a  key  turning 
in  the  lock  without  shifting  the  bolt  ?  of  a  window  open- 
ing from  above  and  sliding  down  by  its  own  weight  ?  In 
overlooking  such  occurrences,  the  negligence  is  certainly 
not  great — ^far  beneath  the  case  libelled — ^yet  it  is  subver- 
sive of  the  charge  of  housebreaking. 

Again,  can  it  be  said  of  a  door,  though  locked,  that, 
like  a  chimney,  it  needs  not  to  be  any  farther  guarded, 
when  the  key  is  left  sticking  in  the  lock  ?  Or,  is  there 
difficulty  in  using  that  key  ?  such  difficulty,  «  upon  which 
the  owner  is  entitled  to  rely  ?"  such  difficulty  as  that  pre- 
sented by  a  window,  to  which, — (besides  that,  it  is  no 
place  of  entry,) — **  a  man  cannot  ascend  without  external 
assistance  ?"  In  one  case,  the  nature  of  the  place  of  entry, 
in  tbe  other,  its  situation,  is  sufficient  for  all  the  purposes 
of  defence.  Otherwise,  there  would  have  been  negligence ; 
such  negligence  as  the  authorities  assume  must  have  been 
fatal  to  the  charge  of  housebreaking;  but  a  negligence 
certainly  not  greater  than  in  the  transaction  libelled ;  and 
in  it,  these  particulars  are  sought  for  in  vain,  by  which 
alone,  in  the  other  cases,  is  the  fatal  quality  of  negligence 
taken  off. 

If  it  be  held  that,  in  the  case  of  a  latch  with  a  handle 
to  tbe  street,  there  may  be  some  view  to  security,  then 
that  case  becomes  an  additional  instance,  where  the  mere 
negligent  design  and  persuasion  of  security  has  been  ruled 
to  be  insufficient.     At  the  same  time,  it  is  clear  that  the 
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No  86.   security  there  actually  provided  is  greater  than  in  the  in- 

Alston    stance  libelled,  while  the  negligence  is  far  more  trivial.  In 

Aiennder  ^nc  casc,  it  is  a  discoverjT,  which  may  never  be  made, 

Mk^s  that  the  entrance  is  accessible ;  in  the  other,  it  is  obvious 

1837.     to  all  the  world.     In  the  first,  the  man  had,  perhaps,  not 

u^^^   the  means  of  better  securing  it ;  in  the  second,  it  required 

breaking,  but  a  motiou  of  the  arm,  and  that  he  was  too  heedless,  or 

too  slovenly  to  perform. 

So  strongly  did  the  Romans  hold  the  necessity  of  due 
vigilance  and  care,  that,  notwithstanding  the  superior 
sanctity  that  surrounds  such  buildings,  they  applied  it  even 
to  the  breaking  of  a  prison,  the  violation  of  which  has 
been  called,  by  high  authority,  *'  a  public  hamesucken." 
(Mathaeus,  Lib.  xlvii.  Dig.  tit  Ult.  c.  4.  sect.  3.  tit  xvii. 
sect.  1.     Lib.  xlviii.  tit.  iii.  sect.  13.) 

This  part  of  the  subject  may  be  illustrated  with  advan- 
tage, by  a  reference  to  the  crime  of  theft  from  lockfiist 
places.  The  analogy  between  the  two  offences  is  most 
close  and  perfect.  They  differ,  indeed,  in  nothing,  except 
the  place  of  keeping  invaded.  Hume  and  Burnett  both 
treat  them  as  of  entirely  the  same  nature,  almost  the 
same  offence.  Both  seem  to  regard  them  as  mere  subdi- 
visions of  a  lai^er  crime.  Theft,  '*  done  by  means  of  vio- 
lence against  the  place  of  custody  of  the  thing." 

Now,  in  the  case  of  lockfast  places,  it  is  undoubted, 
that  the  use  of  a  key  remaining  in  the  lock  does  not  found 
the  aggravation.  He  **  who  is  so  negligent  tis  tokave 
his  key  in  such  a  tempting  situation,  has  lost  the  prth 
ieciion  (^  the  law  in  this  particular  J"  (Alison,  vol.  i.  p* 
296.)  And  the  thief  is  visited  with  the  pains  of  simple 
theft,  not  with  those  provided  for  scheming  against,  and 
defeating  precautions,  which  the  owner  has  neglected  to 
use.  But  in  housebreaking,  also,  is  negligence  no  less 
excluded.  The  fact,  then,  which  is  subversive  of  one  ag- 
gravation, must  be  subversive  of  the  other. 

(3.)  It  is  not  admitted,  as  is  assumed  in  the  Information 
for  the  prosecution,  that  the  essence  of  the  crime  consists 
in  defying  "  the  defence  and  safeguard  which  the  house 
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qffbrds ;"     neither,  that  "  it  is  the  violation  of  the  se-   No.  ae. 
curity  which  the  house  gives  as  a  place  of  deposit."    Alston 
This  statement  is  very  inadequate,  making  the  building  Aieunder 
itself  constitute  the  defence  and  safeguard  to  be  overcome.  ^^^^13 
It  confounds  obstacles  provided  against  the  removal  of    ^^' 
property,  with  obstacles  provided  against  entry  of  the    |,^^^ 
building.     Now,  it  is  in  the  latter  particular,  that  defence  breaking. 
must  be  provided.     The  mere  placing  of  a  thing  within 
the  walls  of  a  house,  is  in  a  great  measure  a  defence  of 
the  thing,  but  it  is  no  defence  of  the  building.    And  the 
obstacles  spoken  of  by  Hume,  are  **  obstacles  against  en- 
trtfJ*    What  he  states  must  be  broken,  is  ^*  the  defence 
and  safeguard  qf  the  house*'    If  no  more  were  required 
than  violation  of  the  security  which  the  house  gives,  it 
would  be  enough  to  steal  from  a  house,  no  matter  how 
entry  were  obtained. 

It  is  admitted  by  the  Public  Prosecutor,  that  the  prac- 
tice is  unvaried,  of  leading  evidence  to  prove  that  the  door 
has  been  locked  or  secured.  Now,  this  never  could  have 
been  the  practice,  imless,  not  prosecutors,  but  the  Court, 
had  considered  such  evidence  necessary.  The  point  is  said 
not  to  have  been  raised.  The  same  thing  may  be  assert- 
ed of  all  the  plainest  rules  in  law.  They  are  not  contest- 
ed or  decided,  just  because  there  can  be  no  doubt.  It  is 
believed  that  it  is  matter  of  ordinary  practice,  not  to 
charge  or  to  convict  for  house-breaking,  where  there  has 
only  been  a  latch  lifted.     (Alison,  vol.  i.  p.  186.) 

There  are  most  material  distinctions  between  the  pre^ 
sent  case,  and  the  cases  imagined  for  the  prosecution,  of 
the  key  being  first  stolen  out  of  the  lock  and  afterwards 
used — or  the  entry  being  effected  by  the  door,  which  had 
been  previously  unlocked  by  the  thief,  and  the  key  de- 
signedly placed  in  the  way  of  the  servants,  who  carry  it 
off.  For  in  both  these  cases,  defence  has  been  plainly 
contemplated,  and  sufficient  diligence  and  care  used.  It 
is  by  the  guilty  act  of  the  thief  alone,  that  the  safe-guard 
of  the  house  has  been  obstructed,  and  prevented  from 
being  made  effectual ;  and  it  cannot  be  said  that  the  thief 
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No.  86.  was  tempted  by  the  opportunity  presented,  for  the  very 

Alston    supposition  is,  that  he  had  to  wait  for  and  contrive  an  op- 

AiewnderPortunity  for  himself. 

Marcri'a      ^^  ^^  scarcely  be  necessary  to  discuss  the  positioD, 

1837.    "  that  the  negligence  of  an  owner,  or  the  opportunity  pre- 

^^^  "  sented  to  a  thief,  does  not  affect  the  legal  character  of 

breaking.  "  his  crime."  The  reverse  is  from  all  the  authorities  per- 
fectly clear.  And  certainly,  if  the  overcoming  of  obstacles 
provided  for  defence,  be  the  true  test,  the  circumstance 
of  the  owner's  neglecting  to  provide  such  obstacles,  or  that 
opportunities  have  been  presented  to  evade  them,  must 
equally  enter  into  the  very  essence  of  the  crime. 

It  is  argued,  that  the  premises  were  *'  shut  against  all 
but  the  owner  r  **  that  a  locked  door  is  an  obstacle  op- 
posed to  all  others."  Now,  the  obstacles  contemplated  by 
the  law,  are  the  real  material  impediments  that  obstruct 
a  party,  prepared  and  attempting  to  commit  a  wrong.  In 
this  sense,  the  stable-door  in  question  was  as  much  shut 
against  the  owner,  as  against  any  other  man.  And  the 
trespass  implied  in  entering,  and  which  is  equally  implied 
in  entering  at  an  open  door,  or  an  open  window,  is,  in  so 
far  as  it  consists  merely  of  breach,  of  duty  and  violation 
of  a  right,  essentially  distinct  from  any  thing  which  the 
law  has  yet  construed  to  be  violence.  The  defence  to  be 
employed  against  a  house-breaker  is  something  altogether 
different  from  the  mere  obligation  incumbent  upon  him  to 
abstain ;  otherwise,  the  clandestine  appropriation  of  pro- 
perty would,  in  all  cases,  infer  that  character. 

The  pannels  are  described  to  have  entered  in  the  very 
manner  that  the  owner  would  have  entered.  Surely  then, 
they  must  have  done  so  without  force.  But  it  is  said 
they  were  not  '*  entitled  to  use  the  same  mode  of  entrance 
as  the  owner ;"  that  it  was  not  '^  competent  to  them ; 
and  that  "  the  owner  showed  that  all  ''  were  excluded 
from  entering."  It  is  not  enough  that  you  make  it  plain 
to  a  depredator,  that  he  is  not  intended  to  go  in.  That 
may  be  signified  to  him  in  many  ways.  The  very  intent 
with  which  he  does  it  is  sufficient  notice.     He  knows  well 
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enough,  that  it  is  not  intended  he  should  go  in  at  any  No.  8& 
window,  although  unclosed ;  nor  at  the  door,  whether    AUton 
latched  or  open,  of  one  with  whom  he  has  no  business  Alexander 
nor  acquaintance.     Every  entry  against  the  will  of  the  M^J2^^8 
owner,  and  for  the  purpose  of  stealing,  is  a  wrong  and  a    *  W* 
trespass,   but  it  is  not  therefore  necessarily  a  house-    House- 

breaking.  breaking. 

The  last  ground  relied  on  for  the  prosecution,  is  that 
the  present  case  is  identical  with  that  ^^  of  a  labourer's 
**  house  in  the  country,  locked  up  when  himself  and  his 
family  go  to  work,  and  the  key  hidden  about  the  thatch 
or  placed  under  the  door."  Now,  the  two  cases  differ 
in  the  most  essential  particulars.  The  distinctions  that 
exist  between  them  are  precisely  those  which  separate 
house-breaking  from  theft.  In  the  case  proposed,  there  is 
unquestionably  defence  contemplated,  and  it  is  gone  about 
in  a  rational  manner.  One  would  hesitate  to  say,  that 
the  poor  man's  key — considerable  as  would  be  the  incon- 
venience--could  be  better  secured  about  his  person.  He 
has  no  belter  way  to  dispose  of  it  than  by  hiding,  which 
experience  tells  him  is,  in  general,  sufficient  security. 

(4.)  The  only  direct  authority  among  the  Institutional 
writers  upon  which  any  reliance  can  be  placed,  is  Mr. 
Hume,  (vol.  i.  p.  98,)  and  he  is  careful  to  limit  his  remark 
concerning  the  true  key,  to  the  special  case  of  its  having 
been  previously  stolen,  and  to  exclude  all  other  entries 
made  by  the  true  key.  It  is  impossible  to  bring  the  case 
of  the  pannels  under  the  "  any  houf'  of  his  former  sen- 
tence. 

Mr.  Burnett,  (page  130)  states,  that  '^  one  who  opens  a 
**  chest,  bureau,  a  dwelling-house  or  shop,  with  a  false 
'*  key  or  picklocks,  or  by  putting  aside  the  bolt  which  se- 
"  cures  them,  or  turning  the  key  left  there  by  the  owner, 
'^  and  thereby  steals,  is  guilty  of  a  violent  theft,  as  he 
"  thereby  overcomes  the  ordinary  obstacles  opposed  to 
*^  such  an  attempt.'*  He  is  speaking,  not  of  house-break- 
ing, but  of  violent  theft ;  of  theft  done  by  violence  •*  to 
the  place  of  keeping."     The  first  instances  he  puts  down 
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Na  86.  are  "  a  chest,**  "  a  bureau,"  in  reference  to  which  note- 

Ahum   riously  his  statement  is  incorrect.     But,  if  a  statement 

Aiez^der  embracing  two  cases,  conceived  by  the  author  to  be,  and 

MmS'is  '^^^c^  truly  are  identical,  is  found  to  be,  in  regard  to  one 

1837.    of  them,  radically  unsound,  neither  can  it  be  held  of  the 

u^^^  smallest  authority  in  respect  to  the  other ;  if  indeed,  the 

broking,  reversc  be  not  concluded  to  be  true. 

Mr.  Alison  indeed,  lays  it  down,  (vol.  i.  p.  285,)  that 
*^  on  principle,  it  is  as  much  house-breaking  to  unlock  a 
**  door  in  which  the  key  has  been  accidentally  left,  as  to 
**  lift  the  sash  of  a  window."  But  the  illustration  is 
humbly  thought  to  be  out  of  place.  The  main  ground 
upon  which  it  is  house-breaking  to  lift  the  sash  of  a  win- 
dow, is  delivered  by  Hume  to  be,  that  **  the  window  is  no 
place  of  entry  more  than  the  chimney."  Can  the  same  be 
truly  said  of  a  door  ?  By  stretching  the  just  interpreta- 
tion, and  separating  the  words  of  Hume  from  those  with 
which  they  stand  indissolubly  connected,  Mr.  Alison  has 
been  betrayed  into  attaching  to  them  a  meaning,  the  re- 
verse of  that  which  they  truly  bear.  And,  in  like  man- 
ner, had  he  duly  attended  to  the  connection  of  the  passage 
in  Burnett,  and  to  the  subject  there  really  imder  discus- 
sion, he  must  have  perceived  it  at  once  to  be  an  authority, 
upon  which  no  weight  whatever  can  be  rested.  These 
authorities,  however,  exhaust  the  grounds  upon  which  the 
judgment  of  Mr.  Alison  is  built.  At  best,  he  acknow- 
ledges it  to  be  **  difficult  to  pronounce  with  confidence 
"  how  the  law  lies," 

(5.)  The  case  of  Alexander  Vallance  (High  Court,  Dec. 
299  1 825,  Alison,  vol.  i.  p.  285.)  is  not  necessarily  a  deter- 
mination of  the  general  point  now  under  discussion. 
What  the  precise  nature  of  the  question  there  may  have 
been,  it  is  impossible  now  to  ascertain.  It  arose  not  upon 
the  definite  fixed  terms  of  an  indictment,  or  of  a  special 
verdict,  but  from  circumstances  unexpectedly  emerging 
on  the  evidence,  which  are  capable  of  being  infinitely 
varied,  modified,  and  combined.     The  only  subordinate 


AND  CIRCUIT  COURTS  OF  JUSTICIARY  459 

circumstance  of  which  any  trace  remains,  is  one  which   No.  ae. 
constitutes  a  material  distinction  between  that  case  and    AUum 
the  present.     In  the  present,  the  key  used  must,  in  all  Ataulnder 
sound  construction,  be  accounted  nothing  else  than  the  ^®"?^« 

^  March  13 

handle  to  a  latch.    In  the  case  of  Vallance,  it  appears  by    iw. 

the  words  quoted  from  the  libel,  that  the  place  broken  ""jj 

was  a  shop,  a  circumstance  which  goes  far  to  render  that  breaking. 
interpretation  inadmissible. 

But  it  would  be  no  sufficient  limitation  of  the  true  use 
of  this  decision,  to  confine  it  to  the  breaking  of  a  shop. 
Even  as  regards  that  more  limited  subject,  there  is  no  war- 
rant to  hold  it  conclusive  of  the  general  point  of  law.  The 
quality  of  the  principal  act  may  depend  entirely  upon  the 
minuter  circumstances  that  attend  it.  Precisely  as  that 
which  is  a  breaking  of  a  shop,  may  not  be  a  violent  entry 
of  a  stable,  the  entrance  which  is  violent  by  one  window 
or  door,  may  not  be  violent,  effected  by  another  window 
or  another  door  in  the  same  tenement  The  shop  broken 
by  Vallance  may  have  been  a  work-shop  in  some  remote 
situation  ;  the  work-shop  perhaps  of  a  carpenter,  to  which 
the  only  access  is  not  unusually  by  a  flight  of  steps,  or  a 
moveable  ladder.  The  key  may  have  been  high  up,  out 
of  sight,  and  the  man  may  have  provided  a  sufficient  de. 
fence,  interposed  an  obstacle,  **  upon  which  he  was  en- 
titled to  rely,"  when  he  locked  the  door  and  carried  away 
the  steps.  The  leaving  of  the  key  may  have  been  the 
effect  of  guilty  contrivance  on  the  part  of  the  thief ;  who 
has  put  in  practice  some  crafty  device  to  absorb  the  atten- 
tion of  the  owner,  and  hurry  him  from  the  spot  before 
completing  the  defence  of  his  property.  It  may  have  been 
left  there  by  an  accomplice  in  the  owner's  emplo3rment. 
There  is  no  end  to  the  variety  of  circumstances  which 
may  have  been  in  contemplation  of  the  learned  Lord  who 
directed  the  jury.  And  to  hold  the  case  of  Vallance  as 
deciding  the  pure  question  of  law  now  raised,  would  be 
as  illogical,  as  to  hold  that,  because  juries  may  have  re- 
peatedly received  directions  to  find  him  guilty  of  house- 
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^  88.  breaking,  who  has  entered  by  an  open  window,  that  ne- 
Aistoa    cessarily  all  who  enter  by  open  windows  must  be  guilty 

Alexander  of  the  Same  offeuce. 

Mail's      '^^  <^^^^  <>f  Brown  and  Stewart  occurred  within  less 

1837.    than  four  months  after  that  of  Vallance,  (April  1826.) 

House.   ^^^  were  it  possible  to  consider  Lord  Pitmilly  as  re- 

breaking,  nouucing  the  opiniou  expressed  by  him  so  shortly  before, 
the  very  fact  that  he  had  entertained  and  expressed  that 
opinion,  would  only  prove  how  more  than  ordinarily  de- 
liberate and  confident  must  have  been  the  judgment, 
wherein,  after  mature  debate  upon  the  relevancy,  his 
Lordship  and  Lord  Alio  way  concurred. 
.  But  there  is  no  warrant  for  assuming,  that  between 
the  two  judgments  in  question  there  was  any  real  hosti- 
lity. In  pronouncing  the  latter  one,  while  it  cannot  be 
taken  for  granted,  it  is  at  the  same  time  contrary  to  all 
the  probabilities  of  the  case,  that  what  had  been  done  in 
that  of  Vallance  was  not  fully  before  the  Court.  It  can- 
not have  so  entirely  passed  from  Lord  Pitmilly^s  recol- 
lection, as  not  to  have  been  recalled,  when  the  point  was 
debated  at  length  for  his  decision.  That  cannot  be  as- 
sumed. But  if  it  could,  the  case  of  Vallance,  had  it 
been  really  applicable,  could  not  have  failed  to  be  quoted 
in  the  debate.  In  both  cases  Mr.  Alison  was  the  acting 
depute,  as  appears  by  his  signature  on  the  record.  The 
case  of  Brown  and  Stewart  must  have  been  in  his  hcuids 
for  preparation  within  a  week  or  two  after,  probably  at 
the  very  time  when  that  of  Vallance  was  tried.  If  the 
cases  were  really  parallel,  he  could  not  by  possibility  fail 
to  avail  himself  of  the  circumstance.  He  answered  the 
objection ;  and  the  answer,  although  not  engrossed  on  the 
record,  is  referred  to  by  the  interlocutor. 

The  case  then  stands  thus :— Two  libels  are  insisted  in 
about  the  same  time,  by  the  same  prosecutor,  before  the 
same  judge.  The  principal  circumstance  in  one  case 
proved,  in  the  other  libelled,  is  the  same.  In  the  second, 
that  principal  circumstance  is  the  only  one  for  decision, 
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and  preserved  by  the  words  of  the  libel,  in  the  very  terms   Na  ae. 
wherein  it  was  presented  to  the  judge.     In  the  first,  it  is    Alston 
one  circumstance  of  many,  which  may  all  have  been  ma-  Alexander 
terial,  or  they  may  not.     The  question  tried  assumed  no  Forrest, 

-  _  -a       i*  m       ^  March  18 

permanent  form ;  it  must  be  caught  from  the  fleeting  ex-     I837. 
pressions  of  the  witnesses,  a  task  of  the  utmost  delicacy ; 

__  ^,  •••^-  House- 

and  the  account  of  it  remaining  is  of  the  most  cursory  breaking. 
and  general  description.  With  both  cases  fiilly  in  his 
view.  Lord  Pitmilly,  having  in  each  the  concurrence  of 
his  brethren,  determined  that  the  first  was  housebreak- 
ing, the  second  not.  Now,  what  is  the  legitimate  inter- 
pretation ?  That  his  Lordship's  views  imderwent  a  sud- 
den and  total  revolution?  to  which  he  gave  effect  by 
overturning  a  rule  which  had  immediately  before  been 
fixed  with  his  own  concurrence  by  the  High  Court  of 
Justiciary  ?  and  that  too,  without  either  his  Lordship  or 
Lord  Alloway  thinking  it  desirable  to  certify  the  point  ? 
Or  is  the  just  interpretation  this — ^the  solitary  circum- 
stance remaining  of  the  case  of  Vallance  is  not  the  only 
one  that  was  material ;  its  efficacy  depended  not  upon  the 
naked  fact,  but  no  less  upon  the  qualifications  that  attend- 
ed it ;  the  learned  judge,  by  close  and  intimate  inspection 
of  both  cases,  was  satisfied,  and  by  the  course  which  he 
adopted  declared,  that,  in  reality,  they  were  not  the  same. 
The  indictment  against  Robert  Stewart  (Perth,  April 
1834.)  was  similar  to  that  in  the  case  of  Brown  and 
St^vart ;  and  it  was  sent  to  a  jury.'     The  fact  certainly 


'  The  entry  of  this  case  in  the  record  is  as  follows  :— 

Curia  Itineris  Justiciurii.  S.  D.  N.  Regis,  tenta  in  Praetorio  Burgi 
de  Perth,  vigcsimo  sexto  die  mensis  Aprilis,  anno  millesimo  octingen- 
tesiino  et  trigesimo  quarto. — Per  prae  Honorabilem  virum  Davidem 
Boyle,  Dominiim  Justiciarium  clericum,  et  Honorabilem  virum  Ada- 
mum  Gillies,  unum  ex  Commissionariis  Justiciariae,  diet.  S.  D.  N. 
Regis. 

Curia  legitime  affirmata. 

Iniran.  Robert  Stewart,  weaver,  present  prisoner  in  the  tolbooth 
of  Perth, — PanneL 

indicted  and  accused  at  the  instance  of  his  Majesty's  Advocate,  for 
hb  Majesty's  interest,  of  the  crime  of  theft  by  housebreaking  and 
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No.  86.   implies  the  acquiescence  of  the  two  learned  judges,  by 

Aiiton    whom  the  circuit  was  held,  in  its  relevancy.    It  does  not, 

Aio^der  however,  import  the  same  deliberate  determination,  as  if 

M^i3  '^®  ^^^^  ^^  ^'^^  maturely  argued.     Their  Lordships* 

1837.     attention  was  never  so  much  as  specially  drawn  to  the 

~         point.     No  debate,  no  discussion  whatever  took  place. 

breaking.  The  Icamed  counsel  who  conducted  the  defence,  misled 

by  the  passage  in  Alison  above  referred  to,  and  prevented 

by  the  hurry  of  a  circuit  from  recurring  to  the  original 

authorities,  did  not  feel  himself  in  a  position  to  dispute 

the  relevancy  of  the  libel ;  which  came  therefore  before 

their  Lordships  with  the  additional  recommendation  of 

his  admission ;  while  the  mind  was  never  asked  to  rest 

upon  it,  and  entertain  it  as  a  doubtful  question.     In  this 

respect,  the  case  differs — and  it  is  very  material — from 

the  earlier  one  of  Brown  and  Stewart. 

But  the  matter  does  not  rest  there.  There  was  a  di- 
rection given  by  the  Lord  Justice-Clerk  in  his  charge  to 
the  jury,  which  makes  an  important  change  in  the  com- 
plexion of  the  case.  This  appears  from  the  following 
note  written  at  the  time  by  the  learned  gentleman  who 
acted  as  counsel  for  the  pannel,  and  engrossed  in  his  copy 
of  Alison's  Principles  upon  the  margin : — ^*  In  the  case 
"  of  Robert  Stewart,  26th  April  18S4,  N.  C.  Perth,  the 
**  indictment  charged  the  pannel  with  breaking  into  or  en- 
opening  lockfast  places,  in  manner  mentioned  in  the  libel  raised  against 
bim  thereanent 

Prar.  for  the  Prosecution^  Pror.  for  the  Pannelf 

Tbe  Advocate-Depute.  Mr.  Mackenzie. 

The  Lords  find  the  libel  relevant  to  infer  the  pains  of  law;  but 
allow  tbe  pannel  a  proof  in  exculpation  and  alleviation,  and  remit  him 
with  tbe  libel  to  the  knowledge  of  an  Assize. 

(Signed)        D.  Botlb,  P- 

The  pannel  having  pleaded  not  guilty,  an  assize  was  ballotted  for, 
who  returned  the  following  verdict : — 

Tbe  jury,  by  a  plurality  of  voices,  find  the  libel  not  proven. 

In  respect  of  the  foregoing  verdict,  the  Lord  Justice-Clerk  and  Lord 
Giines  assoilzie  the  pannel  sin^Ueiier,  and  dismiss  him  from  tbe  Bar. 

(Signed)        D.  Boylb,  P- 
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**  teriflg  the  dession-house  of  a  dissenting  church  in  Dun-   No.  86 
**  blane,  by  opening  the  locked  door  thereof  by  means  of   Alston 
**  the  key  which  had  been  left  in  the  lock,  or  in  some  AieSader 
"  other  way  to  the  prosecutor  unknown.     The  proof  J^^t*^ 
**  showed  that  the  key  was  left  in  the  door  after  it  had     I837. 
"  been  locked.     In  his  charge  to  the  jury,  the  Lord  Jus-  "j^j        ' 
^*  tice- Clerk,  with  concurrence  of  Lord  Gillies,  recom-  breaking. 
''  mended  to  them,  in  the  unsettled  state  qf  the  law,  not 
**  to  find  the  aggravation  of  housebreaking  proved.     The 
*'  jury  found  the  libel  generally  not  proven.     Hence,  the 
*'  general  point  qf  law  mentioned  by  Alison,  {vol.  i.  p. 
**  285.)  seems  still  openJ* 

From  this  note  it  appears  that  the  case  of  Stewart  had 
much  in  common  with  the  present.  Yet  the  cases  are 
not  in  every  respect  the  same.  The  place  entered  by 
Robert  Stewart  was  a  session-house,  of  which  the  key  is 
not  used  in  a  double  capacity,  and  was  not  serving  as  a 
latch  at  the  moment  of  the  trespass. 

But  apart  from  the  distinction,  and  taking  the  facts 
precisely  as  they  stood  in  the  case  of  Stewart,  it  is  clear 
that  the  proceedings  establish,  not  that  the  law  is  fixed, 
but  that  it  was  by  the  Lord  Justice-Clerk  laid  down,  and 
that  Lord  Gillies  concurred  in  the  deliverance,  that  the 
law  was  unsettled,  and  the  jury  ought  not,  in  consequence, 
to  convict. 

The  case  came  to  be  advised  this  day,  when  the  fol- 
lowing opinions  were  delivered. 

The  Lord  Justice  Clerk. — Before  proceeding  to 
state  the  view  which  I  take  of  the  law  in  this  case,  I  think 
it  right  to  make  some  observations  on  the  cases  referred  to 
in  the  Informations.  On  the  case  of  Brown  and  Mason, 
I  have  nothing  to  add  to  the  statement  which  has  been 
gathered  from  the  record.  But  in  regard  to  the  case  of 
Vallance,  29th  December  1825,  the  indictment  charged  the 
pannel  with  housebreaking,  by  forcing  open  the  door,  or 
by  **  unlocking  the  door  of  the  said  shop  by  means  of  the 
**  key  thereof,  which  he  had  previously  stolen,  or  in  some 
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No.  86.   "other  way  to  the  prosecutor  unknown."     The  indict - 
Ahton   ment  was  found  revelant  without  objection,  and,  on  refer- 
AicMnder  ®°^  ^  ^7  ^^^^^  of  the  trial,  I  find,  that  the  person  whose 
Forrest,  shoD  was  brokcu  into  stated  in  evidence,  that  he  had 

March  13  ■■«i/»ii.i,« 

1837.    locked  the  door,  and  left  the  key  in  the  lock  on  the  out- 

■~ side.     It  thus  became  necessary  for  the  Court  to  deter- 

breaking,  mine,  whether  the  words  "  or  in  some  other  way  to  the  pro- 
"  secutor  unknown,''  were  sufficient  to  cover  this  mode  of 
perpetrating  the  crime,  and  I  then,  with  the  concurrence 
of  Lord  Pitmilly  and  Lord  Meadowbank,  stated  the  law 
to  be,  that  the  mode  of  entry  proved,  amounted  to  house- 
breaking. The  jury  found  the  aggravation  of  housebreak- 
ing not  proven ;  but  I  have  no  means  of  knowing  the 
grounds  on  which  their  verdict  proceeded.  In  the  case  of 
Robert  Stewart,  (Perth,  April  1834,)  the  pannel  was 
charged  with  breaking  into  the  session-house  '*  by  open- 
*'  ing  the  locked  door  thereof,  by  means  of  the  key  which 
*'  had  been  left  in  the  lock,  or  in  some  other  way  to  the 
**  prosecutor  unknown."  On  this  indictment,  Lord  Gil- 
lies and  I  pronounced  an  interlocutor  of  relevancy,  and 
although  no  objection  seems  to  have  been  taken,  and  no 
discussion  took  place,  I  for  one  am  not  in  the  habit  of 
finding  interlocutors  relevant  without  due  consideration. 
I  think  it  right  to  mention,  that  the  jury  by  a  majority 
found  the  libel  not  proven ;  and  I  have  marked  on  my 
notes, "  a  very  questionable  verdict."  I  cannot  charge  my 
memory  with  the  direction  which  I  may  have  given  to 
the  jury  in  this  particular  case  ;  but  if  I  had  given  them 
any  such  recommendation  as  that  contained  in  the  note  of 
the  learned  counsel,  and  referred  to  in  the  Information  for 
these  pannels,  I  think  my  notes  would  have  borne  some 
evidence  of  such  having  been  my  opinion.  As  to  the  In- 
dictment itself  in  this  case,  the  words  are  exactly  the 
same  as  those  in  the  case  of  Stewart ;  and  after  giving 
every  attention  to  the  able  pleadings,  and  consulting  the 
authorities,  I  for  one  am  of  opinion,  that  the  manner  of 
entry  here  charged  amounts  to  the  aggravation  of  house- 
breaking.    My  humble  opinion  rests  on  this  simple  pnK 
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position,  that  according  to  what  I  conceive  to  be  the  doc-   No.  80, 
trine  of  Mr.  Hume,  and  also  of  Mr.  Burnett  (confirmed — if   y^  j^^n 
any  confirmation  by  a  living  author  was  necessary — ^by  Mr.  j^]^^^^ 
Alison,)  the  crime  amounts  to  housebreaking,  if  the  entry  |J°'"^"!»3 
is  made  by  the  bolt  being  removed.     I  think  it  makes  no     1837. 
difference  in  what  way  that  bolt  is  removed.     The  bolt  ~ 
of  a  cottage  door  may  be  removed  by  the  slightest  appli-  breaking. 
cation  of  the  finger  of  a  child — ^it  may  be  removed  by  the 
use  of  a  common  pin.     Now,  I  am  bound  to  ask  myself, 
if  this  case  does  not  present  an  equally  aggravated  mode  of 
entry  as  either  of  these.  It  is  settled  that  when  you  are  able 
to  establish  the  species  Ji^cti  to  be,  that  entry  was  effect- 
ed by  the  key  which  had  been  concealed  in  the  thatch,  or 
at  the  bottom  of  the  door — ^it  is  housebreaking.     Now, 
put  the  case  of  the  key  having  been  left  for  a  temporary 
purpose  by  the  side  of  the  door,  or  on  the  sole  of  an  ad- 
joining window ;  I  think  the  Court  must  have  found  an 
Indictment,  narrating  a  breaking  of  the  house  by  taking 
the  key  from  such  a  position,  relevant.     Even  in  the  case 
of  a  key  left  in  another  room,  and  taken  thence  for  the 
purpose  of  opening  the  door,  this  is  not  stealing  the  key ; 
it  could  not  be  followed  up  by  a  statement,  that  it  was 
done  by  the  thief  for  the  purpose  of  appropriating  the  same 
to  his  own  use.     Yet  it  would  be  a  case  of  housebreak- 
ing ;  and  I  cannot  distinguish  between  such  a  case  and 
the  present.     I  concur,  however,  in  the  observation  in  the 
able  pleading  for  the  prosecution,  that  when  the  negli- 
gence of  the  owner  has  placed  unusual  temptation  in  the 
way  of  the  thief,  the  degree  of  punishment  to  be  inflicted 
may  very  properly  be  influenced  by  that  circumstance. 

Lord  Gillies. — This  case  has  been  argued  very  ably, 
especially  by  the  learned  counsel  for  the  pannels.  But  I 
am  sorry  that  I  cannot  see  the  great  importance  of  the 
question,  especially  after  the  admission,  that  the  greater 
temptation  placed  in  the  thiefs  way  will  naturally  affect 
the  amount  of  the  punishment.  I  am  well  aware  that 
there  are  in  our  law  what  are  called  constructive  house- 
breakings,— one  example  of  which  is  entry  by  the  chfanney^ 

2  H 
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No.  88.  although  a  chinmey-fiweeper  can  do  it  withoat  difficulty. 
Aiiton    But  I  consider  this  to  be  the  first  case,  in  which  it  has 
Aic^Dder  ^>^^  proposed  to  include  in  this  class  of  housebreaUiigB 
j^]^^3  entry  through  the  door  by  means  of  the  key  left  in  the 
1837.    lock;  and  I  for  one  am  not  for  extending  the  list  of  cod- 
""^~^  structive  crimes.    Of  the  case  of  Vallanoe  I  can  say  no- 
breaking,  thing.    But  the  case  of  Brown  and  Mason  seems  to  me  of 
great  consequence.    In  that  ease,  this  point  was  stated  by  a 
very  able  counseUand  decided^after  full  argument  and  grave 
considerati<m,  by  Lords  Pitmilly  and  Alloway.     Then, 
eight  years  afterwards,  and  after  Brawn's  case  had  been 
stated  by  Mr.  Alison,  the  case  of  Stewart  occurs.    I  have 
no  recollection  of  that  case,  and  the  conclusion  I  draw 
from  that  is,  that  no  discussion  took  place  on  this  question. 
For  if  a  point  of  law  had  been  started,  I  think  I  should 
have  recollected  it ;   and  certain  I  am,  that  neither  the 
Lord  Justice-Clerk  nor  I  would  have  decided  this  point 
without  argument,  if  we  had  known  that  it  had  been  de- 
cided otherwise  by  two  such  Judges  as  Lotd  Pitmilly  and 
Lord  Alloway.     In  considering  whether  any  case  amounts 
to  the  aggravation  of  housebreaking,  there  are  two  mat- 
ters to  be  taken  into  consideration,«-^the  extent  of  guilt 
of  the  prisoner,  and  the  care  bestowed  by  the  owner.  The 
object  of  the  law  is  to  protect  the  property  of  those  who 
show  due  regard  to  their  own  property.    The  law  cannot 
protect  the  careless  and  negligent.  It  is  true,  that  if  a  man 
steals  the  key,  and  thus  effects  an  entry,  he  commits  bouse- 
bteaking.     But  there  is  in  that  case  no  carelessness  on 
the  part  of  the  owner — no  temptation  thrown  in  the  way 
of  the  prisoner.     In  regard  to  any  of  the  cases  supposed 
by  the  Lord  Justice-Clerk,  I  take  it  to  be  housebreakiDg 
if  the  key  is  fradulently  obtained.    But  I  look  upon  it  as 
wholly  a  different  case,  when  the  key  is  neither  taken  by 
force,  by  theft,  nor  by  fraud,  but  the  entry  effected  by  mere- 
ly turning  it  round.    Opening  a  latch,  I  conceive,  is  oo^ 
housebreaking ;  and  I  can  make  no  distinction  between 
that  case  tod  this. 
Load  Meadowbakk. — ^The  opinion  I  have  formed 


AND  CIRCUIT  COURTS  OP  JUSTICIARY.  46? 

concurs  with  that  given  by  the  Lord  Justice-Clerk ;  and    No.  m. 
the  verjr  circumstance  of  his  Lordship  and  Lord  Gillies    aimo 
difiering  in  opinion,  makes  this,  in  my  eyes,  a  case  of  very  Au^der 
great  importance.    But  I  cannot  help  looking  (Mi  it  in  jJ^Xia 
another  point  of  view.     I  am  certain  that  cases  depend-    1^7. 

ing  upon  the  same  analogies  as  this,  must  have  come  be-  ""T 

fore  the  Court  in  times  pa6t.  And  I  should  regret  ex-  biMking. 
tremely,  if  it  shotdd  be  found  that  these  cases  wei*e  de- 
cided on  erroneous  principles.  In  addition  to  the  cases 
which  have  been  mentioned,  there  was  one  which  came 
before  Lord  Mackenzie  and  mjrself  at  Glasgow  some  years 
ago^— the  case  of  Watson.  As  I  i^eooUect  that  case,  the 
entry  had  been  effected  through  a  house  occupied  by  a 
confidential  potter.  This  house  entered  into  an  open  stair, 
and  the  key  had  been  placed  under  the  mat  at  the  out- 
side of  the  door.  That  case,  in  which  a  large  sum  of 
money  had  been  stolen,  ended  in  a  conviction  of  one  of 
the  pannels;  and  although  great  interest  was  made  to 
procure  a  remission  of  the  sentence,  he  suffered  the  last 
punishment  of  the  law.  But  I  think  the  settlement 
of  this  point  may  be  of  importance  prospectively  also. 
There  is  a  distinction  in  our  law  between  Jkrtum  grave 
and  ordinary  theft.  But  the  aggravation  of  house- 
breaking raises  the  crime  to  a  higher  class,  indepen- 
dently of  any  question  as  to  the  value  of  the  article 
stolen.  In  regard  to  this  case,  I  have  great  difficulty  in 
arriving  at  the  opinion  expressed  by  Lord  Gillies,  that 
the  precaution  or  carelessness  of  the  owner  is  an  essential 
ingredient  in  estimating  the  nature  of  the  crime.  It  is 
not  so  in  the  case  of  theft  itself,  and  why  should  it  be  in 
that  of  the  aggravation  ?  The  aggravation  of  housebreak- 
ing raises  the  offence  to  a  ftttium  grave.  It  is  the  evi- 
dence of  a  certain  boldness  and  deliberation  exhibited  on 
the  part  of  the  thief,  that  is  the  important  ingredient 
in  establishing  the  degree  and  character  of  the  crime. 
There  may  be  housebreaking  without  any  intention  to 
enter  the  house  at  all.  It  has  been  ruled  both  in  our  law, 
and  in  that  of  England,  that  if  a  thief  inserts  a  hook  into 
the  house  and  abstracts  property,  he  is  guilty  of  house- 
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No.  86.   breaking.     I  think  the  principle  is,  that  this  aggravation 
Alston    is  incurred  by  any  one  who  opens  a  way  for  himself.  This 

Alexander  ^®  °^*  *^®  ^^^®  ^^^^  ®°®  ^^^  enters  through  an  open  door. 
Fo^^M^  When  the  question  of  entry  by  lifting  the  latch  occurs,  I 

AiBrcn  13 

1837.    shall  be  ready  to  determine  that  point.    But  it  has  never 

~ been  settled  in  our  law,  that  entry  by  lifting  the  latch  is 

breakinff.  not  housebreaking.  In  regard  to  the  cases  referred  to  in 
the  Informations,  Lord  Pitmilly  was  present  when  the 
decision  was  given  in  the  case  of  Vallance — and  if  that 
decision  had  been  in  his  recollection,  he  would  not  have 
laid  down  the  law  as  he  did  in  the  case  of  Brown  and 
Mason.  I  say,  therefore,  that  his  decision  must  have 
been  given  per  incuriam.  The  case  of  Robert  Stewart 
is  very  different,  and  the  very  fact  of  Lord  Gillies  not  re- 
collecting it,  proves,  in  my  opinion,  that  the  law  was  at 
that  time  considered  settled. 

Lord  Mackenzie. — I  should  be  very  well  pleased 
indeed,  if  I  could  look  upon  this  as  a  settled  point.  But 
on  that  subject  I  agree  with  Lord  Gillies,  with  whose 
observations  generally  I  have  to  express  my  concurrence. 
I  have  not  a  distinct  recollection  of  the  case  of  Watson, 
to  which  Lord  Meadowbank  refers.  But  that  was  the 
case  of  an  entry  effected  by  a  key  which  had  been  stolen 
from  a  place  of  concealment.  I  do  not  think,  therefore, 
that  it  adds  anything  to  the  information  which  we  possess 
on  the  subject,  nor  that  these  cases  generally  are  so  clear, 
as  to  relieve  us  from  the  necessity  of  discussing  the  prin- 
ciple. Practically  speaking,  the  decision  of  this  question 
may  matter  little  or  nothing  to  these  pannels ;  but  it  is  not 
on  that  account  the  less  necessary  that  we  decide  it. 
Housebreaking,  then,  as  an  aggravation  of  the  crime  of 
theft,  is  not  the  same  as  a  mere  entry  of  the  house.  What, 
then,  constitutes  this  breaking  f  I  think  there  must  be  a 
breach  of  the  security  of  the  dwelling,  and  not  of  its 
sanctity  only.  A  house  is  intended  not  only  to  exclude 
the  weather,  but  also  to  exclude  mankind.  The  strength 
or  security  which  it  affords  is  not  perfect,  but  may  be  over- 
come by  lawless  force  or  art.    He  who  enters  through  the 
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walls — ^the  floor — ^the  roof — a  chimney — a  sewer — or  a  Na  86. 
window,  violates  the  strength  and  security  of  the  house,  J],^^ 
which  is  built  and  used  with  the  intention  of  excluding  .,  ^"^. 

o  Alexander 

entry  by  any  of  these  ways.     But  he  who  enters  by  the  Forrest, 

...  ,.^  .  .  ,     ,  March  13 

door  IS  m  quite  a  different  situation,  and  does  not  neces-     I837. 

sarily  violate  the  ordinary  strength  and  security  of  the 

house  at  all.     The  house  is  not  built  with  intent  or  effect  breakiDg. 
to  prevent  entry  by  the  door,  unless  the  door  is  shut  and 
locked.    When  the  door  is  open — or  openable  at  pleasure, 
by  merely  pushing  it — or  by  using  the  latch  or  sneck- 
handle,  or  the  key  left  in  the  lock, — ^an  entry  by  the  door 
is  not  a  thing  which  the  building  was  ever  intended  or 
calculated  to  hinder.     The  house  at  that  place  cannot  be 
broken  open,  because  it  is  not  shut  so  as  to  require  violence 
of  any  kind  to  break  in.   It  is  just  as  easy  to  enter  there,  as 
if  there  was  no  house  at  all.    There  is  no  strength  what- 
ever in  the  building  against  such  entry.     The  thief  en- 
tering, does  nothing  but  what  the  house  was  constituted 
so  that  any  body  might  do.   No  man  can  say,  that  he  con- 
templated or  felt  domestic  security  from  his  building,  in 
any  degree,  against  entry  in  any  of  these  ways.     He 
may  have  security  from  the  sanctity  of  his  house^  if  you 
will,  but  none  from  its  strength.    Take  the  case  of  a  man 
in  bed  hearing  a  thief  in  the  street.     If  the  house  is 
locked — ^he  has  the  security  of  the  house.    But  if  the  key 
is  in  the  door  outside,  he  has  none.    He  must  get  up  and 
defend  the  house,  instead  of  the  house  defending  him. 
Cases  have  been  alluded  to,  in  which  possession  of  the 
key  has  been  obtained  by  theft,  or  the  entry  effected  by 
artful  contrivance.     I  think  these  cases  stretch  the  prin- 
ciple as  far  as  possible,  but  in  them  the  security  of  the 
building  is  overcome.     The  case  of  entry  by  means  of  a 
key  which  the  owner  has  left  hanging  on  a  nail  in  sight, 
I  have  no  hesitation  in  holding  not  to  be  housebreaking. 
I  know  no  case  in  which  entry  by  such  means  has  been 
held  to  amount  to  that  crime,  and  I  hold  that  in  that 
case,  as  in  the  present,  there  can  be  no  housebreaking, 
because  there  never  was  any  house  security. 
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No.  86;  "  part,"  be  says,  (vol.  i.  p.  100,)  "  the  law  always  under- 
Alston    *^  stands  it  to  be  house-breaking,  when  the  thief  opens  a 
Alexander  '*  ^^Y  ^^^^  ^^  house  for  himself,  and  overcomes  the  ordi- 
MwcTis  "  "®^  obstacles  provided  against  entry,  and  Jbr  the  iofe 
1837.     <<  keeping  of  the  effects  within,  though  this  be  done  wiA- 
g^^^     "  out  the  piercing  or  effraction  of  any  part  of  the  build- 
bmUng-  **  ing,  or  of  what  is  attached  thereto."    Now,  are  the  cf- 
dinary  obstacles  provided,  when  the  key  is  left  in  the 
door  ?     I  think  not.     Further,  I  incline  to  think  that  the 
passage  in  Hume  (p.  98,)  in  which  he  speaks  about  ^^  any 
how  putting  aside  the  bolt"  of  a  lock,  has  been  misapplied, 
when  adduced  in  support  of  such  a  case  as  the  present ; 
and  that  it  means  the  use  of  such  means  as  false  keys  or 
pick-locks,  which  immediately  precede,  or  the  bursting 
open  the  lock,  the  illustration  which  follows.    The  cases  of 
entry  by  false  keys,  or  by  the  true  key  stolen  or  taken  from 
a  place  of  concealment,  I  consider  quite  different  from  this. 
Then,  in  regard  to  a  case  in  which  the  key  had  been  left 
hanging  on  a  nail  beside  the  door — an  opinion  is  express- 
ed by  Lord  Moncreiff,  that  entry  in  such  a  case  would  be 
house-breaking.     How  I  should  be  inclined  to  decide  that 
question,  it  is  not  necessary  now  to  say.     But,  even  if  I 
were  to  hold  that  it  could  be  rightly  held  to  be  house- 
breaking, there  is  more  determination  shown  in  such  a  use 
of  the  key,  than  in  a  case  like  the  present,  where  the  ordi- 
nary means  of  security  had  not  been  taken,  and  the  key 
being  left  in  the  lock  even  acted  as  a  temptation  to  the 
thief.     If  this  is  held  to  be  house-breaking,  I  think  that 
opening  the  door  by  merely  raising  the  latch,  must  also  be 
decided  to  be  so. 

The  Lord  Justice-General. — Having,  since  I  bad 
last  the  honour  of  sitting  in  this  Court,  paid  little  atten- 
tion to  the  practice  of  the  criminal  law,  and  having  never 
expected  that  I  should  have  been  called  upon  to  sit  here 
again,  I  have  thought  it  better  to  hear  the  sentiments  of 
the  Court  generally,  before  I  deliyered  any  opinion.  But 
I  have  always  been  an  enemy  to  constructive  crimes,  from 
the  highest  crime  known  in  the  law«-the  crime  of  Treason 


AND  CIRCUIT  COURTS  OF  JUSTICIARY.  47S 

— Mlownwards.     That  is  an  opinion  I  have  always  held ;   No.  e». 
and  I  think  it  is  the  opinion  which  is  safest  for  the  lives    Xbton 
and  liberties,  and  property  of  the  subject.     There  are  AieTa^der 
certain  crimes  which,  from  their  very  nature,  must  admit  Forrest, 
of  constructive  applications.    But  I  never  will  consent  to    I837. 

extend  the  cases  in  which  such  application  can  be  made. 

This  is  an  Indictment  for  theft,  aggravated  by  housebreak-  bmk!^. 
ing — a  mode  of  libelling,  which  appears  to  me  infinitely 
inferior  to  the  old  custom  of  charging  housebreaking  as 
a  substantive  crime.     But  the  question  we  have  to  decide 
is, — is  there  in  the  species  facti  here  narrated,  either  a  case 
of  housebreaking  by  force,  according  to  the  original  mean- 
ing of  the  term,  or  one  of  those  cases  of  constructive 
housebreakings  which  have  been  more  recently  introdu- 
ced into  the  law  ?    I  must  hold  this  to  be  an  open  ques- 
tion ;  first,  because  I  find  a  difference  of  opinion  on  the 
subject  on  the  Bench  ;  and,  secondly,  because  I  find  many 
of  your  Lordships  expressly  admitting  that  the  question 
is  an  open  one.     Holding  this,  therefore,  to  be  an  open 
question,  I  will  not  consent  to  extend  the  list  of  con- 
structive crimes.     In  the  course  of  my  experience,  either 
as  Depute-Advocate,  as  Lord-Advocate,  or  as  Justice- 
Clerk,  I  never  had  occasion  to  consider  this  point.     But 
I  look  to  the  difference  between  the  reckless  daring  of  a 
person  who  effects  a  forcible  entry,  and  the  case  of  one 
who  merely  uses  the  opportunity  afforded  him  by  the  key 
having  been  left  in  the  door.     In  considering  this  ques- 
tion, I  pay  very  little  regard  to  what  may  be  the  law  of 
other  coimtries  in  similar  cases.     The  laws  of  different 
nations,  and  especially  the  criminal  laws,  must  always  de- 
pend on.  the  character  and  habits  of  the  people,  and  other 
circumstances.     But  in  regard  to  our  own  law,  I  say,  let 
housebreaking  by  violence  remain,  as  it  has  always  been, 
a  crime  against  which  the  highest  punishment,  even  that 
of  death,  may  be  awarded,  unless  the  public  prosecutor  is 
of  opinion  that  it  ought  to  be  otherwise  dealt  with.    And 
let  cases  of  theft,  such  as  the  present,  be  viewed  as  a  dif- 
ferent crime,  not  possessed  of  the  same  aggravated  charac- 
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^  ^*  ter,  find  which  may  be  visited  by  an  arbitrary  punish- 
Aiitaa    m&xU  differing  in  degree  according  to  the  circumstances 

Alexander  of  Cach  CaSC. 

Forrest, 
March  13 

1837.        XJi^e  Court  accordingly  found  the  species  JacH  in  this 
Ho^se-   ^^^^  insufficient  to  support  the  aggravation  of  housebreak- 
breaking.  jj^g  ^  Ubelled,  and  therefore  sustained  the  objection  stated 
thereto,  and  quoad  ultra  found  the  libel  relevant. 

Thereafter,  on  the  motion  of  the  Solicitor-General,  the 
diet  against  the  pannels  was  deserted  pro  loco  et  tempore.^ 


Absalom  Kennbdy,  Suspender — SoL»GeH.JRuiberfttrd^-J.jtndermm» 

AGAINST 

William  Young,  Respondent— P.  Robetison — DoHoUkon. 

Jurisdiction — Suspension — Statutbs,  17th  Geo.  III.  G.d6;  4th 
Gbo.  IV.  c.  84. — 1.  A  bill  of  suspension  of  a  conviction  under  the 
statute  17th  Geo.  III.  c  56,  found  competent,  although  the  suspender 
had  given  written  notice  of  his  intention  to  appeal  to  the  Quarter 
Sessions— <but  had  failed  to  enter  into  the  neoessary  recognisances. 

2.  A  judgment  of  Justice  of  Peace  Court  under  the  statute  17tfa 
Geo.  III.  c.  56,  against  a  weaver  who  had  refused  to  implement  an 
engagement  to  work  for  a  manufacturer  for  fifteen  months,  suspended, 
(1.)  Because  the  complaint  ought  to  have  been  brought  under  the 
statute  4th  Geo.  IV.  c.  34.  (2.)  Because  the  evidence  of  the  en- 
gagement, being  by  parole,  was  incompetent 

No.  87.  On  the  24th  of  October  1886,  the  respcmdent,  a  niaiiu£ac- 
^  ^  turer  in  Paisley,  presented  to  the  Justices  of  the  Peace 

^^^{^  for  the  middle  ward  of  Lanarkshire  a  complaint  under 
iw-     the  Act  17th  Geo.  III.  c.  56/  setting  forth,  that  '<  Absa- 


Siisp.  and 

Lib. 


'  The  pannels  were  remitted  for  trial  to  the  Sheriff  of  Edinburgh. 

'  By  this  Act,  entitled,  "  An  Act  for  amending  and  rendering  more 
effectual  the  several  laws  now  in  being  for  the  more  effectual  preventing 
of  frauds  and  abuses  by  persons  employed  in  the  manufacture  of  Hats, 
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''  lorn  Kennedy,  weaver  in  HamiUoo,  defender,  has  trans-  ^o.  &!. 
**  greased  the  said  Act,  p.  ^ 

Young, 
«*  In  80  par  as,  tliat  he  having  on  or  about  the  Slst  day  of  March  last,  ^!m  ^' 
**  1836,  engaged  to  work  to  the  oompktner  to  Whitsunday  1887,  to  * 

**  work  a  shawl  web  in  pieces  of  fifty  yards  or  thereabouts,  themalerials  goapu  and 
"  of  which  being  cotton  and  silk,  a  great  part  of  the  material  whereof  ^^^ 
**  has  been  put  under  his  charge,  and  the  said  defender  hss  got  the  said 
'*  materials  put  into  his  loom,  and  has  wrought  one  hundred  and  fifty 
**  yards  of  the  said  web.  That  the  said  Absalom  Kennedy,  defender, 
has  failed  to  complete  the  work  for  which  he  so  engaged  to  the  com- 
plainer,  and  has  left  off  working  to  the  compkiiner  for  more  than  eight 
<<  days,  and  has  engaged  himself  to  work  to  another  master  without  the 
«  consent  or  approbation  of  the  complainer,  and  the  said  Absalom  Ken- 
**  nedy  reftises  to  work  to  the  complainer,  and  has  wrought  in  the  em- 
«<  ploy  of  another  master  for  more  than  eight  days,  to  the  great  hurt 
<<  and  prqudice  of  the  complainer*'* 

The  complaint  prayed  the  Justices  **  to  take  the  com- 
plainer's  oath  to  the  facts  before  stated,  and  thereafter 
to  grant  warrant  to  officers  of  Court  to  pass,  search  for, 
**  and  apprehend  the  person  of  the  said  Absalom  Kennedy, 
and  to  bring  him  before  any  two  or  more  of  their  num* 


«« 


and  in  the  Woollen,  Linen,  Fustian,  Gotlon,  Iron,  Leather,  Fur,  Hemp, 
Flax,  Mohair,  and  Silk  manufaotare^y  and  also  for  making  provision  to 
prevent  frauds  by  journeymen  Dyers, ** — it  is  enacted^  (§  8,)  '*  That  if 
**  any  person  being  hired,  retained,  or  employed  to  prepare  or  work  up 
"  any  materials,  whether  mixed  or  unmixed,  for  any  master  or  masters, 
•<  shall  wiiftdly  neglect  or  refuse  the  performance  thereof  for  eight  days 
^  successively,  or  having  taken  in  any  materials,  whether  mixed  or  un- 
'*  mixed,  for  manufacture,  from  one  master,  or  two  or  more  masters 
<«  being  co-partners,  shall  afterwards  take  in  any  materials,  whether 
**  mixed  or  unmixed,  for  manufacture  firom  any  other  master  or  masters, 
*<  or  shall  procure  or  permit  himself  or  herself  to  be  employed  or  retain- 
*^  ed  in  any  other  occupation  or  employment  whatsoever,  sooner  than 
<*  eight  days  before  the  completion  of  the  work  first  taken,  then,  in 
•<  every  such  case,  such  person  being  thereof  lawfully  convicted  by  the 
<<  oath,  or  (being  of  the  people  called  Quakers)  affirmation  of  one  or 
**  more  credible  witness  or  witnesses  before  two  or  more  Justices  of  the 
<*  Peace  of  the  county,  riding,  division,  liberty,  town,  or  place  where 
"  the  offences  shall  be  committed,  shall  be  sent  to  the  house  of  correc* 
*<  tion  or  other  public  prison,  there  to  be  kept  to  hard  labour  for  any 
"  time  not  exceeding  three  months,  nor  less  than  one  month." 
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No.  87.    **  her  for  examination,  and  on  his  admitting,  or  the  com- 
^1^  ^  **  plainer  instructing  the  complaint,  to  find  that  he  has 
mI^Ts  "  contravened  the  said  act,  and  to  grant  warrant  for  im- 
1837.     <<  prisoning  him  in  the  public  prison  or  Bridewell  at 
Snip,  and  "  Hamilton,  there  to  be  kept  at  hard  labour  for  any  time 
Lib.     «  not  exceeding  three  months,  nor  less  than  one  month 
"  all  in  terras  of  said  act.**     The  complainer  having  emit- 
ted an  oath  to  the  truth  of  the  statements  contained  in 
the  complaint,  Kennedy  was  apprehended  and  examined. 
A  proof  was  afterwards  led — on  consideration  of  which, 
the  Justices  sentenced  him  to  be  imprisbned  in  the  jail  of 
Hamilton,  there  to  be  held  to  hard  labour  for  the  space  of 
one  month. 

Kennedy  having  been  incarcerated  under  this  sentence, 
presented  to  the  Court  a  bill  of  suspension  and  liberation 
on  the  following  among  other  grounds,  (1.)  The  statute 
17th  Geo.  III.  c.  56,  is  wholly  inapplicable  to  the  charge 
brought  against  him — ^its  object  being  to  secure  the  ma- 
terials actually  delivered  to  a  weaver  for  the  purpose  of 
being  wrought  up  and  manufactured,  and  not  to  compel 
such  a  person  to  receive  such  materials,  or  to  enforce  im- 
plement of  specific  engagements  for  fifteen  months,  or  for 
any  other  period  against  his  will — ^the  enforcing  of  such 
agreements  being  regulated  by  a  totally  different  statute, 
viz.  the  4th  Geo.  IV.  c,  84.  §  3.  (2.)  The  evidence  being 
by  parole,  was  wholly  incompetent,  as  an  agreement  for 
fifteen  months'  service  could  only  be  proved  by  writ  or 
oath. 

It  was  answered  for  the  respondent, — The  bill  of  suspen- 
sion is  incompetent  for  this  reason  among  others — ^tbat  by 
the  statute  libelled  on,^  the  proper  court  of  review  upon  any 

'  By  §  20  it  is  enacted,  '<  that  if  any  person  shall  think  himself  or 
"  herself  aggrieved  by  the  order  or  judgment  of  two  justices,  before 
'<  whom  he  or  she  shall  have  been  convicted  of  any  of  the  offences  ia 
**  the  said  Acts,  &c. — such  person  may  appeal,  and  the  said  Justices 
*'  are  hereby  required  to  make  known  to  such  person  at  the  time  of  such 
**  conviction,  his  or  her  right  to  appeal  to  the  next  quarter  or  general 
^*  quarter  Sessions  of  the  Peace,  to  be  holden  for  the  county,  &c.  where 
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point  relating  to  the  merits  of  the  case,  was  the  Quarter  No.  87. 
Sessions,  to  which  the  suspender  had  originally  given  ^^^^y 
notice  in  writing  of  his  intention  to  appeal.     If  he  had  ^^^{^ 
prosecuted  this  intention,  he  must  have  found  security  to    1^37. 
abide  by  the  judgment  of  the  Quarter  Sessions,  and  to  g^^   ^^ 
pay  the  costs  which  might  be  awarded — and  as  he  did     i^it>- 
not  do  so,  the  case  must  be  judged  of,  as  if  he  had  appeal- 
ed, and  his  appeal  been  rejected.     (Cases  of  Mair,  17 
June  1822 ;  Cook,  17  May  1823 ;  Campbell,  28  June 
1823;  Craigie  v.  Mill,  11  February  1826,  affirmed  on 
appeal  25  June  1827;   Alexander  v.  Se}rmour,  2  De- 
cember 1828.)     In  regard  to  the  reasons  of  suspension, 
(1.)  The  clause  of  the  statute  founded  on  regards — not 
the  objects  stated  by  the  suspender — ^which  are  provided 
for  by  other  clauses,  but  specially  the  enforcement  by  a 
punishment  of  the  performance  of  engagements  entered 
into.     This  act  (which  is  familiarly  known  by  the  name 
of  the  Weaver's  Act)  is  peailiarly  applicable  to  persons 
employed  in  that  capacity,  who  almost  universally  work 
at  their  own  looms  in  their  own  houses,  while  the  statute 
4th  Geo.  IV.  c.  34,  is  applicable  to  an  entirely  different 
class  of  persons — ^namely,  those  operatives  who  perform 
their  work  on  the  ground,  or  within  the  premises  of  their 
employer,  and  who  enter  into  proper  contracts  of  service. 
(2.)  The  question  before  the  justices  was  not  a  civil  suit, 
but  a  criminal  proceeding,  in  which  a  reference  to  oath 
was  incompetent,  and  parole  proof  was  therefore  the  only 
evidence  that  could  be  produced  of  the  agreement. 


<*  such  conviction  shall  have  been  made,  (such  person,  at  the  time  of 
<<  such  conviction,  giving  to  such  Justices  notice  in  writing  of  his  or 
**  her  intention  to  appeal,  and  abo  entering  into  recognisances  at  the 
«  time  of  such  notice,  with  sufficient  sureties  to  try  such  appeal,  and  to 
<'  abide  the  judgment  oft  and  pay  such  costs  as  shall  be  awarded  by  the 
«  Justices  at  such  Sessions  ;)*' — ^then  follows  a  provision,  that  if  the  party 
giving  such  notice  shall  not  enter  into  the  recognisance,  the  warrant 
shall  be  carried  into  execution,  <*  but  if  appeal  be  entered^  the  quarter 
<*  Sessions  shall  hear  and  determine  the  matter  of  the  said  appeal,  and 
«  award  such  costs  as  to  them  shall  appear  just  and  reasonable  to  be  paid 
"  by  either  party." 
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No.  87.       The  Court  repelled  the  objectioii  to  the  competency  of 
Kennedy  ^^  ^^ — ^^  ^^  merits  paflsed  the  bill,  and  suspended  the 

MiIJS  w  judgment  with  expenses. 

1837. 
— —— ^—         WoTHEBBPOOW  ud  Mack,  W.  S.—Fishzr  and  Dukcav,  W.  S.  Ageou. 

Snsp.  and 
liib. 


Present, 
Bfareh  14  Thb  Lord  Justicb  Gbnbral. 

1837. 

Lords  MACKBNZtB»  Mbdwyn. 
His  Majesty's  Advocate — Innes — Handyside. 

AGAIKST 

Ann  Ashton — DonabUan, 

Housbbreaking-^Indictmbnt^ — 1.  An  olgection  to  the  relevaney 
of  an  Indictment^  that  entry  of  a  cellar  by  putting  the  hand  through 
a  hole  in  the  door,  and  turning  the  inside  lock,  did  not  amount  to 
housebreaking,  repelled. 

2.  The  aggravation  of  housebreaking  fband  not  proven,  partly  on 
the  ground,  that  the  mode  of  entry  was  one  which  a  ser?ant  of  the 
family  was  in  the  habit  of  using. 

No.  88.   Ann  Ashton  was  charged  with  Theft,  aggravated  by 
Ashton.  having  been  committed  by  means  of  House-breaking,  and 


by  a  person  who  was  habite  and  repute  a  thief,  and  had 

breaking,  been  previously  convicted  of  Theft. 

In  so  far  as,  (1.)  Upon  the  1st  February  1887,  she  did  wickedly  and 
feloniously  break  into  and  enter  the  house  in  Windsor  Street,  in  or  near 
Edinburgh,  occupied  by  George  Boyd,  printer,  by  raising  the  under 
sash  of  a  window  of  the  said  house,  or  otherwise  to  the  prosecutor 
unknown,  and  having  thus  obtained  entrance  to  the  said  house,  did 
then  and  there  wickedly  and  feloniously  steal  and  thef^uously  take 
away  a  gown,  the  property,  or  in  the  lawful  possession  of  Mary 
Brand,  servant  to  and  residing  with  the  said  George  Boyd.  Likbas, 
(2.)  Upon  the  4th  February  1837,  the  said  Ann  Ashton  did  wicked- 
ly and  feloniously  break  into  and  enter  the  cellar  in  Elm  Row,  in 
or  near  Edinburgh,  occupied  by  George  Thomson,  baker,  by  pwUmg 
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her  hand  iktaugh  a  hole  in  the  said  door^  and  Aer^  tummg  or  draw-    Na  M. 
hiffihe  inside  hondkrf  the  eheek-loeh  of  the  said  door^  Of  by  womeoO^   AaImi, 
means  to  the  prosecutor  unknown,  and  having  thus  obtidned  entrance  March  14 
into  the  said  cellar,  did  then  and  there  wickedly  and  feloniously  steal     ^^* 
and  tbeftuouibly  away  take  three  or  thereby  pint  bottles,  the  property 
or  in  the  lawful  possession  of  the  said  George  Thomson.  brasklng. 

The  pannel  pleaded  not  guilty. 

Donaldson^  for  the  pannel^— objected  to  the  relevancy 
of  the  second  charge  hi  the  Indictment,  so  far  as  the 
aggravation  of  housebreaking  was  concerned,  that  the 
species  Jacti  there  set  forth  do  not  amount  to  house- 
breaking. The  mode  of  entry  libelled  is  precisely  that 
which,  in  the  case  of  a  cellar,  the  proprietor  himself  would 
adopt.  (Lord  MoncreifiTs  opinion  in  the  ease  of  Alston 
and  Forrest,  13th  March  1837-     Ante,  p.  470.) 

Innes,  for  the  prosecution,  answered, — ^The  Indictment 
is  clearly  relevant.  It  lies  with  the  public  prosecutor  to 
prove  that  this  was  not  the  usual  mode  of  entry. 

Lord  Mackenzie. — ^We  have  decided  that  an  entry 
effected  by  opening  the  door  from  the  outside,  which  was 
either  unlocked,  or  the  key  left  in  the  lock,  is  not  house^ 
breaking.  But  this  case  is  different.  It  does  not  appear 
from  the  Indictment  that  this  hole  was  the  only  way  of 
opening  the  door.  If  it  turns  out  that  this  was  the 
case,  the  point  will  be  the  same  as  that  which  we  de- 
cided yesterday. 

Lord  Medwyn. — ^I  concur.  I  am  not  prepared  to 
say  that  the  charge  of  housebreaking  is  irrelevantly 
laid. 

The  Lord  Justice-General. — I  am  of  the  same 
opinion,  notwithstanding  what  I  held  yesterday  in  the 
case  of  Alston  and  Forrest.  If  it  shall  turn  out  that  this 
was  a  hole  left  for  no  other  purpose  but  that  of  opening 
the  door,  it  will  be  for  the  Court  to  say,  whether  the 
entry  in  that  case  amoimts  to  house-breaking.  But  if 
the  hole  was  accidental,  or  made  for  some  other  purpose, 
using  it  will  show  a  degree  of  contrivance,  which  may 
perhaps  amount  to  the  aggravation. 


HouM- 
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Na  88.        In  the  course  of  the  proof,  George  Thomsoa,  the  owner  of  the  cellar 

AdT"      ^^^^  which  the  theft  had  been  committed*  stated  that  the  door  was 

March  14  generally  opened  by  a  pass-key.     One  of  the  panels  of  the  door  was 

1837-     broken,  and  the  door  might  be  opened  by  putting  the  hand  through 

"'this  hole.    But  this  was  not  the  usual  way  of  opening  the  door.    He 

knew  the  panel  to  have  been  broken,  but  he  did  not,  at  the  time  of  the 

theft,  know  that  the  door  could  be  opened  in  this  way.    He  coald 

not  say  positively  that  the  door  was  locked,  as  he  had  not  been  there 

since  the  previous  day.   The  door  opened  into  a  common  stair  to  which 

any  one  has  access. 

Janet  Forbes,  servant  to  ike  preceding  witness — left  the  cellar  door 
shut  on  the  check-lock  between  seven  and  eight  o'clock  on  the  morn- 
ing of  the  day  libelled.  The  theft  was  committed  about  noon.  This 
witness  stated  further,  that  she  knew  that  the  door  could  be  opened  by 
the  hole,  and  had  herself  on  different  occasions,  when  she  had  forgotten 
the  key,  opened  it  in  this  way. 

The  proof  having  been  concluded,  and  the  counsel  on 
both  sides  heard, — 

The  Lord  Justice-General  charged  the  jury. 
His  Lordship  observed,  that  the  evidence  of  the  servant 
girl  established  a  great  degree  of  negligence  on  the  part 
of  Thomson,  in  leaving  the  door  of  his  cellar  in  the  condi- 
tion in  which  it  was.  She  admits  that  she  knew  that  the 
door  might  be  opened  by  means  of  the  hole,  and  that  she 
had  been  in  the  habit  of  using  the  hole  for  that  purpose. 
And  the  time  which  had  elapsed  since  she  had  been  on 
the  spot,  renders  it  in  some  degree  doubtful,  whether  or 
not  the  door  had  been  actually  locked  at  the  time  of  the 
theft. 

The  jury  found  the  pannel  guilty  as  libelled,  except  the 
aggravation  of  house-breaking  in  the  second  charge,  which 
they  found  not  proven. 

In  respect  of  which  verdict  of  Assize,  the  pannel  was 
sentenced  to  be  transported  beyond  seas,  for  the  period  of 
seven  years. 


March  16 
1837. 
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Present, 

Lords  Gillibs,  Mackenzie^  Moncrbipp. 

His  Majesty's  Advocatb — Innes — Hamdyside, 

AGAINST 

Robert  Patrick — MaiUand — Alexander. 

Hodge's  Representatives  Compearers— Am'itlcm. 

Forgery — Jurisdiction — Process. — A  Pannel  having  been  tried  on 
a  charge  of  Forging  the  acceptance  of  a  party,  since  deceased,  to  a 
Bill,  and  the  libel  found  not  proven,  the  Court,  on  the  motion  of  the 
Representatives  of  the  party  whose  name  waa  supposed  to  have  been 
forged,  directed  the  Clerk  to  intimate  to  them  any  application  which 
might  be  made,  on  the  part  of  the  Pannel,  for  redelivery  of  the  Bill, 
in  order  that  they  might  have  an  opportunity  of  appearing  for  their 
interest. 

Robert  Patrick,  grocer  and  spirit  dealer  at  Largs,  in  No.  so. 
Ayrshire,  was  charged  with  Forgery,  as  also  the  fradu-  patridk. 


lently  and  feloniously  using  and  uttering,  as  genuine,  a 

forged  writing.  ^•'«^- 

The  writings  alleged  to  have  been  forged,  were  a  Bill 
for  £245. 10s.  6d.,  bearing  the  subscription,  as  acceptor,  of 
David  Hodge,  then  residing  in  King  Street  Tradestown, 
near  Glasgow,  since  deceased,  and  a  letter  from  Mr.  Hodge 
to  the  pannel,  inclosing  the  bill. 

The  pannel  pleaded  not  guilty.  A  proof  was  led,  and 
the  jury  having  been  addressed  by  the  Counsel  on  both 
tildes,  and  charged  by  Lord  Gillies,  returned  a  verdict 
finding  the  libel  not  proven. 

On  this  verdict  being  pronounced, — 

SwiNTON,  for  the  Representatives  of  the  late  Mr. 

Hodge, — amoved  the  Court  to  interpone  their  authority, 

to  prevent  the  Clerk  from  delivering  up  to  the  pannel  the 

suspicious  document,  which  had  been  the  subject  of  the 

trial,  until  his  right  to  receive  it  should  be  established  in 

due  course  of  law. 

2  I 


n 
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No.  89.  The  Court  observed,  that  they  had  no  power  to  inter- 
Patridc,  fere  in  the  matter.  But  in  consequence  of  this  motion, 
^1837/^  the  Clerk  would  of  course  take  care,  that  if  any  applica- 

tion  should  be  made  on  the  part  of  the  pannel,  for  de- 

Forgery.  jjygj,y  ^f  ^jj^  ^ill,  duc  uotice  of  such  application  should 

be  given  to  the  Representatives  of  Mr.  Hodge,  in  order 
that  they  might  have  an  opportunity  of  being  heard  for 
their  interest.' 

In  respect  of  the  foregoing  verdict  of  Assize,  the  pannel 
was  assoilzied  simpUciter^  and  dismissed  from  the  bar. 


His  Majesty's  Advocate — Innes — Handytide. 

AGAINST 

Elizabeth  Brown — 17.  G*  BeU. 

CoNCBAMCSNT  OF  Prbonancy — Statutb  49tr  6xo.  in.  c.l4«— A 

charge  is  rightly  laid  under  the  above  Statute,  though  the  paimd  kai 
been  delivered  before  her  time. 

Na9o.  Elizabeth  Brown  was  charged  alternatively  with 
^B^^  Child  Murder,  or  Contravention  of  the  Act  49th  Geo. 

MaiS"l6  III.  c.  14." 
1837. 


manTtf"  *  ^"  *^®  ^  ^^  ^^^f  ^®^^'  Patrick  having  applied  to  the  Court,  by 
PregDADcy.  petition,  for  delivery  of  the  bill,  it  was  stated,  on  the  part  of  Mr. 
Hodge's  representatives,  that  they  had  raised  an  action  of  Redaction, 
on  the  grounds  of  fraud,  forgery,  &c.,  and  that  their  sole  anxiety  vas 
that  the  bill  should  not  be  put  into  the  hands  of  the  petitioner,  wbo 
might  negotiate  it  to  their  pntjadice*  The  Court  directed  the  derk  to 
deliver  over  the  bill  to  the  clerk  in  the  Reduction,  whenever  it  should 
be  called  for,  in  order  to  satisfy  the  production. 

>  By  this  act,  entitled  «  an  act  for  repealing  an  act  of  the  ParliameDt 
•«  of  Scotland  relative  to  child  murder,  and  for  making  other  proviaons 
«  in  lieu  thereof,"  it  is  enacted,  "  That,  if  from  and  after  the  passing  of 
«« this  act,  any  woman  in  that  part  of  Great  Britain  called  Scotland, 
'*  shall  conceal  her  being  with  child  during  the  whole  period  of  h^ 
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The  pannel  pleaded  guilty  of  the  statutory  offence  li-  no.  90. 
belled.  ^^^ 

Lord  Mackenzie  observed — that  it  appeared,  and  he  ^^^^ 

believed,  that  the  pannel  was  delivered  before  her  time ; 

yet  he  held  the  charge  to  be  rightly  laid  under  the  sta-  Concedu 
tute,  for  concealment  of  pregnancy,  during  the  whole  pe-  Pregnancy. 
riod. 

Lords  Gillies  and  Mokcreiff  having  expressed 
their  concorrenoe,  the  pannel,  in  respect  of  her  judicial 
confession,  was  sentenced  to  be  imprisoned  for  the  period 
of  four  calendar  months. 


Present,  March  18 

1837. 

Lords  Mbadowbank,  Moncrbiff,  Mbdwyn. 
His  Majesty's  Advocate — Sal.- Gen.  Rutherfurd^Innes, 

AGAINST 

Albxamdrr  Millar — Logan. 

Murder — ^Previous  Maucb — Witnbss.^I.  Id  a  case  of  murder, 
no  previous  malice  being  libeliedi  expressions  indicating  a  mortal  pur- 
pose uttered  six  weeks  or  two  months  before,  were  allowed  to  be 
proved,  on  a  statement  that  the  evidence  of  other  witnesses  would  es- 
tablish a  continuance  of  similar  threats,  to  within  a  fortnight  before 
the  murder. 

2.  A  witness  cannot  be  questioned  directly  as  to  what  he  has  said  on 
precognition* 

3.  Though  a  witness  may  be  asiced  specifically,  whether  or  not  he  has 
committed  certain  crimen— he  cannot  be  questioned  circumstantially 
on  points  of  conduct  from  which  guilt  might  be  inferred  or  suspected. 

Alexander  Millar  was  charged  with  Murder  and  No.  91. 

Oik^A.  Alexander 

i  Mrt>  Millar. 


**  pregnancy,  and  shall  not  call  ibr  and  make  use  of  help  or  assistance   Murder. 
*'  in  the  birth,  and  if  the  child  be  found  dead>  or  amisstng,  the  mother 
**  being  lawfully  convicted  thereof,  shall  be  imprisoned  for  a  period  not 
**  exceeding  two  years,  in  such  common  jail  or  prison  as  the  Court,  be* 
**  ibre  which  she  is  tried,  shall  direct  and  appoint'' 


Murder. 
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No,  91.  In  so  far  as,  on  the  12th  of  November  1836,  within  or  near  the  dwell- 
^mT^^  ing-hoose  of  Wester  Sheiliyards,  in  the  parish  of  Denny  and  shire  of 
March  18  Stirliug,  then  occupied  by  William  Jarvie,  portioner  there,  now  deceas- 
1837.  ed,  the  said  Alexander  Millar  did  wickedly  and  felonioosly  steal  and 
thefluously  carry  away  the  several  articles  contained  in  an  Inventory» 
No.  I.  annexed  to  the  Indictment,  the  property  or  in  the  lawful  posses* 
sion  of  William  Laing,  fimn-servant,  then  residing  at  Wester  SheiUyards 
aforesaid ;  and  also  the  several  articles  contained  in  an  Inventory,  No. 
II.  annexed  thereto,  the  property  or  in  the  lawful  possession  of  the  said 
William  Jarvie.  Likbas,  (2.)  Time  and  place  aforesaid,  the  said 
Alexander  Milhur  did  wickedly  and  feloniously  attack  and  assault  the 
said  William  Jarvie,  and  did,  with  a  stick,  or  with  the  branch  of  a  tree, 
or  with  some  other  instrument  to  the  prosecutor  unknown,  inffict  seve- 
ral blows  upon  the  said  William  Jarvie,  whereby  l>oth  his  arms  were 
broken  and  hb  skull  was  fractured  ;  and  in  consequence  thereof,  he  im- 
mediately or  soon  thereafter  died ;  and  was  thus  murdered  by  the  said 
Alexander  MilUr. 

The  pannel  pleaded  not  guilty. 

BVIDENCB  FOR  THE  PROSBCUTION. 

William  Legate,  land-mrveyar  tit  SHrling^  proved  the  plan  of  the 
ground  round  Shiellyards  libelled  on. 

William  Laino, yorm-Mrvonl,  lived  in  the  same  house  with  the  de- 
ceased William  Jarvie.  He  looked  near  sixty  years  of  age ;  I  never 
heard  him  mention  his  age.  Jarvie  lived  alone,  and  my  wife  milked  his 
cow,  and  assisted  him  in  other  things.  I  remember  going  to  assist  my 
fiither  in  digging  potatoes  on  the  12th  November  last.  My  wife  went 
with  me ;  we  locked  the  door  before  we  went  away,  and  put  the  key 
below  a  tray  on  the  top  of  a  trunk  in  Jarvie's  house.  We  wrought  in 
the  field  till  past  four  o'clock,  when  we  went  with  a  cart  of  potatoes  to 
my  father's,  where  we  stopped  about  an  hour.  I  left  my  father's  be- 
tween five  and  six  o'clock,  accompanied  by  my  wife,  Marion  Laing  my 
sister,  and  Robert  Eadie.  My  sister  and  Eadie  left  us  about  100  yards 
from  my  father's,  and  I  went  homewards,  accompanied  by  my  wife.  It 
was  dark  when  we  reached  the  bouse ;  at  the  door  I  stept  on  the  tray 
below  which  we  had  left  the  key  in  the  morning.  This  astonished  me, 
and  I  called  to  my  wife,  **  Can  Jarvie  be  murdered  ?"  My  wife  said 
he  would  be  gone  to  the  road  side.  I  called  on  Jarvie,  but  received  no 
answer.  I  then  called  on  Eadie,  who  came  to  the  house  in  a  short 
time,  accompanied  by  my  sister  ;  we  lighted  a  candle,  and  on  searchingi 
the  trunk  was  missing.  I  then  went  for  assistance,  and  brought  James 
and  Thomas  Laing.  We  searched  all  Jarvie's  room,  and  could  not  find 
him.  We  could  not  get  into  my  room.  Besides  the  trunk,  we  missed 
Jarvie*s  watch,  which  used  to  hang  in  the  room.  I  went  to  procure  as- 
sistance to  search  for  the  thief,  and  met  Eadie,  who  told  me  that  Jarvie 
was  murdered.   We  returned  together  towards  Jarvie's  house,  and  when 


Murder. 
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we  arrived,  I  saw  Jarvie's  body  lying  about  ten  yards  west  from  the    No.  91. 
door»  close  to  the  garden.    The  head  was  bloody  and  smashed.    A  ^l^fi''^^'' 
handle  of  straw  which  Jarvie  had  been  carrying,  was  lying  beside  the  March  18 
body.   We  lifted  him  into  the  house,  and  laid  him  on  a  bed.   The  body     1^7* 
was  quite  dead  when  it  was  found.    The  trunk  was  brought  next  day —  * 
it  had  been  broken  open,  but  the  articles  were  in  it    It  appeared  to 
have  been  forced  open  by  some  instrument  having  one  sharp  side. 

Cross-examined  by  Logan,  for  the  pannel. — The  pannel  used  to  go 
about  Jarvie's  house  for  milk  and  straw. 

By  the  Court. — ^I  had  heard  the  pannel  threaten  Jarvie.  When  I 
stept  on  the  tray  in  the  passage,  I  though  on  the  pannel,  but  I  do  not 
remember  whether  I  mentioned  his  name  at  that  time  or  not. 

Graob  or  Grizlb  Rdssbll  or  Laino,  wifi  of  the  ^preceding  wit* 
nesSf — corroborated  her  husband's  evidence.  When  my  husband  left 
us,  Eadie  and  I  went  to  look  for  Jarvie,  and  found  his  body  lying 
under  the  hedge  murdered.  On  returning  to  his  house,  we  found  that 
a  trunk  which  I  kept  there  had  been  carried  away.  The  thief  had 
also  taken  a  bundle  of  old  stockings,  dyed  of  a  peculiar  blue  colour, 
which  Jarvie  used  to  wear,  (identifies  a  bundle  of  stoehings  Kbd- 
led  on.) 

Robert  Eadie,  weaver^  residing  ai  Parlfoot. — I  was  assisting  the 
Laings  in  taking  up  potatoes  on  the  12th  November  last,  and  went 
along  with  the  rest  to  James  Laing's.  On  our  way  to  Laing's  I  heard 
a  cry,  coming  apparently  from  Jarvie's  house.  It  appeared  like  a  loud 
sentence,  or  an  angry  cry.  We  remained  at  James  being's  till  quite 
dark.  When  on  my  way  home,  after  parting  from  William  I^ing,  I 
heard  a  cry,  which  caused  me  to  return.  On  returning,  I  was  told 
something  was  wrong,  I  went  into  the  house,  and  got  a  candle.  Laing 
went  for  assbtance,  and  I  commenced  searching  for  Jarvie.  I  searched 
the  byre,  and  then  went  to  the  barn,  and  found  him  lying  at  the  foot 
of  the  hedge.  The  body  was  lying  on  the  right  side.  I  touched  his 
arm,  which  appeared  to  be  broken.  The  body  was  warm,  but  there 
was  no  appearance  of  life.  I  went  back  a  second  time  to  look  at  the 
body ;  saw  a  stick  near  the  body,  f  identifies  the  sHch  libelled  on.)  I 
saw  some  hairs  on  the  end  of  the  stick,  which  I  think  were  Jarvie's. 
Jarvie  was  grey  headed. 

Cross-examined  by  Logan  for  the  pannel. — The  stick  was  lying 
near  the  body  when  I  first  saw  it.  I  went  with  IV^r.  Christison  next 
day  to  see  the  stick,  and  saw  the  hairs  on  it ;  did  not  see  the  hairs  on 
it  the  first  time.  I  saw  it  the  second  time  about  eight  o'clock  on  Sun- 
day morning ;  the  stick  was  not  in  the  same  place  as  the  night  before — 
it  was  in  the  park,  about  thirty  or  forty  yards  west  from  the  house.  I 
took  the  stick  to  the  house,  and  then  I  first  saw  the  hairs.  It  was  a 
pasture  park :  I  do  not  know  whether  there  were  horses  or  cows  in  it 

or  not 

John  Q\}TVk\\A,y  poriioner  at  Banknoehj  corroborated  the  preceding 
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No.  91.    witnesses  as  to  finding  the  body,  and  the  sticky  which  was  lying  abont 

^mS^  a  foot  from  the  body,  (identifies  ike  sHck  libdkd  on.)    There  were  nz 

March  18  or  seven  cats  on  the  head,  the  shall  was  completely  smashed  in,  and 

^^7.     ^^  brains  coming  oat.    When  first  I  saw  the  stick,  there  was  Mood 

Innes,  for  the  prosecution^ — ^proposed  to  ask  the  witness 
if  he  remembered  the  deceased,  about  the  end  of  Septem- 
ber last,  saying  anything  of  the  pannel  having  threatened 
him. 

Logan,  for  the  pannel,  objected. — ^It  is  incompetent  to 
prove  mortal  purpose  at  a  remote  period  before  the  c<Nn- 
mission  of  the  alleged  crime.    (Alison,  vol.  i.  pp.  11, 18.) 

Innes  answered — The  evidence  of  another  witness  will 
carry  down  the  threats  to  within  a  fortnight  of  the 
murder. 

On  this  statement  the  Court  allowed  the  question  to  be 
put. 

The  witness  deponed,  that  in  September  last  Jarvie  came  to  him  sod 
complained,  that  the  pannel  and  some  other  persons  had  been  moleBtiog 
his  shearers,  that  on  being  desired  to  go  away  the  pannel  had  abused 
him,  and  that  he  was  afraid  of  his  life. 

William  Johnston  Hogoan,  eurgeon  m  Denny^ — ^was  employed  on 
the  12th  November  to  visit  Sheilyards ;  went  about  eleven  o'clock,  and 
found  Jarvie's  body  laid  on  a  bed.  The  stick  libelled  on  is  a  very 
likely  instrument  to  have  killed  Jarvie.  I  saw  the  hairs  on  the  stick 
when  I  first  saw  it.  Jarvie's  hair  was  grey.  Both  his  arms  were 
broken,  which  seemed  to  have  been  caused  by  some  blunt  instrument 

William  Caldwbll,  cooper^  residing  at  Par^ooL — The  pannel 
worked  with  me.  I  have  a  servant  named  Sally  M'Gee.  The  pannel 
and  she  lived  together  as  man  and  wife.  I  remember  the  day  on  whicb 
it  was  said  old  Jarvie  was  killed — ^it  was  on  a  Saturday.  I  saw  the 
pannel  on  the  morning  of  that  day,  and  again  between  four  and  fire 
o'clock  in  the  afVernoon.  It  was  not  then  dark.  I  do  not  remember  his 
taking  anything  with  him ;  I  saw  him  have  a  gun  barrel  in  his  hand,  but 
do  not  know  whether  he  took  it  out  with  him  or  not.  I  did  not  see 
him  take  a  bayonet  with  him.  He  came  back  between  seven  and  eight 
o'clock, — had  not  a  gun  or  bayonet  when  he  came  back.  I  did  not  lee 
a  bayonet  that  night,  but  saw  one  in  the  forenoon.  I  first  heard  of 
Jarvie's  murder  about  an  hour  before  the  pannel  came  in,  but  had  oo 
conversation  with  him  about  it.  Jarvie  lived  about  a  quarter  of  a  mile 
from  me.  I  never  spoke  iq  the  pannel's  presence  about  the  murder. 
M<Ghee  mentioned  it  to  him.   I  did  not  hear  them  speak  much  abont  it 
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io^nj  presence.  I  know  that  the  pannel  had  a  bayonet  in  the  house — do   No.  91. 
not  know  of  his  having  more  than  one-^e  one  libelied  on  is  like  his*    |J^|JU2^ 
I  did  not  hear  Sally  M*Ghee  speaking  to  the  pannel  about  his  bayonet  March  18 
that  night.  ^^^' 

CroiS'examined  by  Logan  for  Ae  pmmeL^-Whexi  the  pannel  came  ^^^  ^ 
to  my  house  about  seven  o'dock,  I  asked  some  of  them  to  go  to  the 
stable  and  sort  the  horse>  and  the  pannel  went.  The  pannel  had  a  dog 
sometimesi  and  I  have  seen  pieces  of  cow's  liver  about  the  house.  I 
know  James  Robertson*  who  haaa  game  license*— 4he  pannel  was  often 
with  him. 

By  the  CourU — ^When  the  pannel  came  iui  he  had  on  a  drab  or  white 
jacket. 

James  Pbatib,  ^^trmer  at  JShawheadf — was  in  a  field  near  the  sorae 
of  the  murder*  about  half  past  four  o'clock,  on  the  day  libelled*  and 
saw  the  figure  of  a  man  about  thirty  yards  distant.  He  was  carrying 
a  gun  or  stidc*  and  had  on  a  light-colourpd  jacket*  I  thought  at  the 
time  that  it  was  either  John  Liddell  or  the  pannel.  After  crossing  a 
dyke*  I  saw  him  again  twenty  or  thirty  yards  up  the  field*  when  he 
crouched*  and  ran  back  to  a  cairn  of  stones.  He  might  have  seen  me 
at  that  time.  If  assured  that  it  was  not  Liddell*  I  would  not  like  to 
swear  that  it  was  the  pannel*  though  I  suspected  no  one  else  at  the 
time.  If  on  leaving  the  field,  I  had  met  Liddell*  I  would  have  suppos- 
ed the  person  I  left  in  the  field  to  be  the  panneU  The  last  time  I  saw 
the  figure,  he  was  about  300  yards  fi'om  Jarvie's  house. 

John  Liddbll — was  employed  from  eight  in  the  morning  till  seven 
at  night,  on  the  day  libelled*  driving  a  cart  for  Mr.  Jack  from  Castle- 
Gary  to  Airdrie  and  back  again. 

Albxanobr  Jack,  milier  at  £7atf^C7ary,^-corroborated  this  evi- 
dence. 

Mary  Allan  or  Brown,  wife  of  Jamet  Broum,  labourer  at  Park-' 
head. — The  pannel  came  to  our  house  on  the  night  of  Jarvie's  murder, 
between  five  and  six  o'clock.  He  was  carrying  a  gun  and  bayonet. 
My  daughter  Susan,  another  girl*  and  two  boys*  were  in  the  house  at 
the  time.  He  sat  down,  and  one  of  the  boys  put  away  the  gun.  He 
seemed  to  be  much  the  worse  of  drink,  and  was  dressed  in  a  sleeve 
waistcoat  or  jacket  of  a  light  colour.  He  spoke  sometimes  sensibly,  and 
sometimes  not.  When  serious,  he  spoke  as  if  he  had  had  a  dispute  with 
some  of  his  friends ;  and,  on  some  of  the  young  persons  laughing,  he 
said* ''  There  was  something  he  had  done,  which,  if  they  knew,  would 
make  them  sorry  for  him."  I  asked  him  what  it  was,  and  he  said*  I 
would  get  word  soon  enough.  After  some  farther  conversation,  I  ask- 
ed him  again  what  he  had  done,  when  he  said,  he  had  done  something 
he  could  not  recall.  I  thought  it  had  been  some  dispute  he  had  had 
with  some  person.  My  husband  came  in,  when  the  pannel  proposed 
going  away,  but  did  not  go  at  that  time.  Shortly  afka*,  a  knock  came 
to  the  door,  when  the  pannel  said*  <<  Tell  them  I  am  not  here,  Susan.** 
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No.  91.    Rae  and  M'lnnes  came  in.    Shortly  after,  the  pannel  took  oat  his  bajo* 
MUlar     °^^  when  some  of  them  remarked  it  was  bent,  upon  which  he  rubbed 

March  18  it  on  the  hearth-stone  to  straighten  it.    In  a  while  another  knock  came 
^'     to  the  window,  the  pannel  gave  a  start,  went  to  the  door,  and  James 

j^  Brown,  my  son,  came  in.    I  think  the  pannel  had  hb  bayonet  with  him 

when  he  went  oat.  Rae  and  M'Innes  went  away,  and  the  pannel  went 
with  them.  They  said  nothing  about  being  in  quest  of  any  body. 
When  sitting  at  the  fire,  his  pocket  was  full  of  something  white ;  I  coold 
not  say  what  it  was ;  perhaps  about  the  size  of  a  pocket  handkerchief. 
I  remember  Susan  taking  a  candle  to  let  the  pannel  see  to  the  door  at 
one  time ;  but  he  did  not  go  at  that  time,  on  account  of  the  weather 
being  very  coarse.  They  might  be  five  or  six  minutes  together  at  the 
door. 

Cross-examined  hy  Looan,  for  the  pannel. — ^After  the  pannel  came 
in,  he  said  he  had  seen  George  Inglis.  He  had  been  some  time  in,  be- 
fore speaking  of  Inglis.  When  he  came  in  he  appeared  very  dmnk, 
but  seemed  to  get  sober  afterwards,  and  got  into  his  usual  way.  He 
sang  pieces  of  two  songs ;  I  think  one  of  them  was  about  the  42d  regi- 
ment.   He  spoke  about  enlisting  in  the  42d. 

By  Innbs. — The  pannel  spoke  about  being  hanged,  and  I  said,  <*  No 
person  will  hang  you,  unless  you  have  killed  somebody,  as  no  pereoD  is 
hanged  except  for  murder  now."  He  said,  <*  Do  you  think  I  would 
commit  murder  P'  I  said,  "  I  think  not."  He  sung  the  songs  after 
this,  when  Rae  and  M'Innes  were  in  the  house.  All  the  conversation 
was  before  Rae  and  M*Innes  came  in.  He  said  something  about  bdog 
a  great  sinner,  when  some  of  the  children  said  he  must  repent  He 
said  he  was  a  great  sinner.    I  said, 

*'  While  the  lamp  holds  on  to  bum. 
The  greatest  sinner  may  return." 

And  the  pannel  rejoined, 

*'  Life  is  the  season  Ood  hath  given, 
To  fly  from  hell  and  rise  to  heaven.** 

On  seeing  him  so  much  agitated,  I  said,  <<  Have  you  been  striking  Saliji 
or  the  children,  or  the  old  cooper;  or,  what  have  you  been  doing?" 
He  said,  **  No,*'  but  told  nothing  else  to  explain  what  he  had  done. 

Susan  Brown,  daughter  of  the  last  wUnesSf — corroborated  her  mo- 
ther, as  to  the  pannel  coming  to  their  house  on  the  night  of  Jarvie's  mur- 
der, when  he  said,  '*  There  was  something  which  he  had  done  that  night, 
which,  if  we  knew,  would  make  us  sorry  for  him."  I  asked  him  what 
it  was.  He  said,  **  a  close  mouth  catches  no  flies."  I  asked  if  he  had 
hurt  his  child,  or  what  ?  He  said,  **  he  had  cast  out  with  his  wife,  the 
auld  cooper,  and  every  one  of  them."  I  remember  hearing  him  speal^ 
about  being  hanged,  when  my  mother  said,  "  no  person  will  bang  yoo, 
unless  you  have  killed  somebody,  as  no  person  b  hanged  except  for 
murder  now."    The  pannel  said,  **  Do  you  think  I  would  commit  mar- 
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der?**    My  mother  said,  she  thought  not.    Soon  after  he  sat  down,    No.  01. 
I  saw  somethiDg  white  in  his  pocket.    It  appeared  as  if  there  was  some  Alexander 
small  thing  in  it     I  remember  a  knock  at  the  door,  when  I  rose  and  March^is 
opened  it.    The  paunel  said,  <*  don't  tell  any  person  that  I  am  here."     1837. 
At  this  time  Rae  and  M'Innes  came  in,  and  the  pannel  proposed  going 
away ;  on  which  I  took  a  candle  to  show  him  to  the  door.    I  then  ask-  ^i"^^* 
ed  him  what  he  had  done.    He  desired  me  to  say — ^  May  my  seal  be 
damned  in  hell  to  all  eternity  if  I  tell,"  and  he  would  then  tell  me.    I 
refused  to  do  so>  and  he  said,  **  Say  as  sure  as  death  I'll  not  tell,  and  I 
will  tell  yon."    I  refused,  but  said,  **  I  will  not  tell."    He  then  said,  <<  Fve 
kiDed  Willie  Jarvie  the  night  I"    I  said,  <<  Oh,  mercy  I  what  a  lee  I"  He 
said,  "  It  is  no  lee,  for  I  broke  into  the  house— he  came  and  catched 
me— «nd  I  took  a  pailing  stab,  and  drove  in  his  skull."    He  said  Jar^ 
vie  was  carrying  a  bundle  of  straw  in  his  arms.    He  said  the  thing  that 
▼ezed  him  most  was,  that  Jarvie  lifted  up  his  hands  saying,  *<  Oh,  for 
God's  sake,  let  me  alone,"  but  he  committed  the  murder.    He  said,  he 
had  taken  a  trunk  from  the  house ;   but  did  not  say  whether  he  had 
opened  it  or  not,  but  said  there  were  shawb  and  gowns  in  it.    I  asked 
where  it  was,  and  he  said,  <*  it  is  out  there,"  but  said  no  more  about  it 
I  would  not  believe  him,  when  he  took  out  a  silver  watch,  and  said, 
<<  there  is  his  auld  watch."    I  had  not  the  watch  in  my  hands. 

Cross-examined  by  Logan,  for  the  panneU — The  pannel  was  much 
intoxicated.  After  he  had  confessed  the  murder  to  me,  I  assbted  my 
mother  in  baking ;  while  doing  so,  I  heard  him  singing,  and  laughed  at 
his  jokes.  I  was  first  examined  on  this  subject  on  the  Monday  week 
after  the  murder. 

'  On  the  witness  being  asked,  if  she  had  then  said  any- 
thing about  the  pannel's  confession  to  her, 

The  Court  objected,  that  they  had  nothing  to  do  with 
what  a  witness  said  on  precognition. 

The  witness  being  further  interrogated,  whether,  when  a  servant 
with  one  Maepherson,  she  had  stolen  a  lump  of  sugar  and  hid  it  under 
her  bed — ^was  informed  by  the  Court  of  her  option  to  decline  answer, 
ing  the  question — and  declined  accordingly.  She  denied,  after  a  simi- 
lar warning,  having  stolen  sixpence  from  the  hostler's  chest,  or  having 
taken  turnips  from  a  field  on  a  Sunday. 

Logan,  to  the  witness, — ^^Vas  some  money  which  turned 
out  to  have  been  stolen  found  in  your  trunk  ? 

The  Court  objected  to  the  question. 

Lord  Meadowbank. — ^You  are  entitled  to  ask  a  wit- 
ness specifically  whether  or  not  she  has  been  guilty  of 


Jf  order. 
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Nob  91.  certain  acts  of  theft,  but  jrou  cannot  go  into  the  whole 

Miiimr,   histoiy  01  her  ufe. 

^iw7.  *^  Lord  Medwyn, — I  have  always  regretted  that  the 
old  rule  was  departed  from  in  Burke's  and  subsequent 
cases,  but  for  which  I  would  hare  held  such  questioiis 
altogether  incompetent. 

Robert  Laino  and  William  Burns,  toeavetSj — ^feund  the  tronk 
libelled  on  in  a  field  at  some  distance  from  Jarvie^s  house 

William  Hay,  portiomt  fjf  GknheatL^On  the  Sunday  after  tiw 
murder,  found  some  clothes,  a  part  of  the  stolen  property,  in  a  field  at 
Easter  Banknoclc. 

John  Campbell,  collier^  residing  ai  Pttrk/bot, — I  heard  on  a  Sstnrday 
night  of  the  murder,  and  recollect  a  search  being  made  on  the  Sanday 
following  for  the  pannel.  The  pannel's  wife  (Sally  M*Ghee)  aod  the 
pannd  came  to  my  house  on  the  Sunday  night  about  ten  o'docL 
The  wife  came  in  first,  and  asked  her  husband  to  come  in  and  warm 
himself,  which  he  did.  Some  of  my  children  charged  the  pannel  with 
the  murder,  when  he  replied, ''  They  were  a'  living  that  he  had  kilTd." 
I  then  said,  as  the  pannel  was  taking  some  meat,  that  if  he  was  not 
guilty  he  should  not  go  out  of  the  way,  to  which  he  rejoined,  <*  A  loose 
foot  is  worth  twa  bound  anes.**  I  then  said  to  him,  '<  You  see  wliat 
whisky  has  brought  you  to  now.''  He  answered,  '^  Whisky  and  bad 
company  together  had  done  it"  Sally  M^Ohee  said,  in  allusion  to 
the  pannel  giving  himself  up,  that  if  he  went  into  jail  he  would  never 
come  out  The  pannel  then  observed,  that  if  it  was  not  for  his  hair  be 
would  get  off,  and  if  he  could  find  a  man  who  could  do  it,  he  woald 
gar  him  dye  it  red.  Sally  M*Ghee  proposed  that  both  she  and  the  pannel 
should  drown  themselves,  and  leave  the  child  with  those  who  would  take 
care  of  it.  The  pannel  said  that  he  would  cheat  them  all  yet,  and  talked 
of  poisoning  himself  in  the  jail,  and  he  afterwards  said,  if  he  had  monej 
he  would  get  out  of  the  way.  I  understood  all  the  convenation  to 
apply  to  the  murder  of  Jarvie.  Except  his  first  remark  to  the  children, 
the  pannel  never  said  he  had  not  committed  the  murder.  I  left  my 
house  to  go  to  the  coal-pit  at  twelve  o'clock  on  Sunday  night  The 
pannel  was  still  there ;  but  when  I  returned  at  mid*day,  he  was  gone. 

Cross-examined  by  Logan,  for  the  panneL^^The  pannel  talked  of 
running  from  Inglis  the  innkeeper,  and  said  he  was  afi^id  of  him. 

Susan  Laird  or  Campbell,  wife  of  the  preceding  witness-^^omo- 
borated  his  evidence.  The  pannel  remained  in  our  house  all  night 
I  found  him  lying  on  the  floor  between  seven  and  eight  o'clock  in  the 
morning.  Sally  M*Ghee  had  gone  away  at  night  The  pannel  asked 
me  to  send  to  Sally  for  women's  clothes,  in  nrhich  he  proposed  to  dress 
himself.  I  did  so,  and  the  clothes  were  brought  Sally  came  after- 
wards, and  the  pannel  was  then  in  my  room,  in  which  was  a  large 


Mar4«r. 
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chest    On  going  into  tbe  room,  I  foand  him  concealing  himeelf  in  the    No.  01. 
chest    I  told  him  to  get  out,  rb  I  woaid  not  conceal  him.    He  aaid  "^^^^^ 
I  was  cruel,  and  then  went  out  at  the  back  door^  dressed  in  Sally  March  is 
M'Ghee's  clothes,  and  having  a  woman's  cap  on  his  head*  ^^ 

Crois^xamined  by  Looan. — The  pannel  said  he  was  running  for 
fear  of  George  Inglis. 

By  Imnbs.-— I  heard  the  pannel  threaten  old  Janrie  about  a  month 
or  Are  weeks  before  the  murder. 

Jambs  Cbeistison,  criminal  ifficer  in  iSUr/it^,— searched  Cald- 
welTs  house  on  the  morning  of  Sonday  the  18th  of  November,  did  not 
find  the  pannel — ^but  took  possession  of  his  jacket,  on  which  there  were 
some  recent  mnrks  of  blood.  I  apprehended  him  on  the  Monday ;  he 
escaped  out  of  the  back  window  in  women's  clothes,  as  I  entered  the 
front  door.  About  forty  people  of  the  village  joined  in  the  pursuit, 
which  lasted  from  ten  o'clock  till  about  two. 

Jambs  Robbrtbon,  UiieA«iitM.-~On  Monday  morning  after  Jaryie's 
murder,  some  one  passed  me  very  quick,  who  said  to  me,  ^  D—- n  yoa, 
never  speak/'  The  person  was  dressed  in  a  woman's  gown,  and 
running  very  quick.  One  person  was  pursuing,  who  either  cried 
**  Catch  the  murderer,"  or  **  Catch  the  thief."  I  joined  the  pursuit, 
and  at  last  found  the  pannel  concealed  in  a  ditch  in  Chasefield  Wood* 
where  he  was  apprehended.  He  had  taken  off  the  woman's  bonnet  and 
gown,  and  substituted  man's  apparel,  which  he  got  in  Mrs.  Finlayson's, 
at  Larbert  I  had  seen  him  run  round  an  iron  pit  several  times,  and  on 
coming  up  asked  him  what  he  meant,  when  he  answered,  **  Jamie»  I 
meant  to  throw  myself  into  it,  but  Crod  did  not  give  me  strength." 
The  pursuit  lasted  a  long  time,  and  the  pannel,  who  appeared  to  be 
much  worn  out,  most  have  ma  fifteen  miles. 

OrosM-examined  by  Looan«— The  pannel  sometimes  carried  the  game 
bag  for  me,  and  did  so  about  three  days  before.  He  had  on  a  moleskin 
jacket.  I  saw  a  great  deal  of  blood  on  his  clothes,  which  had  exuded 
from  the  game  bag. 

James  Johnston,  carter, — I  formerly  lived  beside  cooper  Caldwell. 
Before  I  left  that  house,  I  remember  one  day  finding  some  stockings 
behind  a  trunk.  It  was  some  time  after  the  murder,  fidaUificM  the 
stockings  libelled  on,  J  I  made  inquiries  to  know  who  they  belonged 
to,  but  could  not  find  it  out.  I  hung  them  on  a  rope,  and  some  of  the 
children  put  them  on.  I  remember  the  pannel  coming  to  my  house  on 
the  night  of  Jarvie's  murder.  I  do  not  remember  the  exact  time, 
but  it  was  in  the  evening.  After  he  came  in  we  had  some  talk  of 
the  murder.  One  time  the  pannel  said,  <<  it  was  a  d — d  lie^'  and 
another  time,  **  surely  the  man  cannot  be  murdered."  Some  of  the 
children  spoke  about  the  murder  to  the  pannel.  I  had  not  heard  at 
that  time  that  the  pannel  was  suspected  of  the  murder.  When  he 
came  in  he  asked  for  a  drink  of  water ;  I  said  he  had  been  drinking 


Murder. 
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No.  91.    whisky,  and  he  said  he  had.    One  time  he  said  he  wished  he  had  not 
Alexander  ^^^^^^  whisky  that  day. 
Millar,  _  /  ,'^,  ^-^  •  ,  ,*,«* 

March  18  Georob  Inolis,  tnnkeeper  at  Parttfoot. — I  met  the  paanel  on  the  iStb 
1837.  November  last^  at  half-past  three  o'clock.  He  was  going  in  the  direc- 
'  tion  of  cooper  Caldwell's  at  the  time.  He  said,  *'  Mr.  Inglis,  I  wish  to 
speak  with  you,  and  to  let  byeganes  be  byganes."  He  also  said  he 
wished  to  beg  pardon  for  the  insult  he  had  given  me  on  a  Sunday  pre- 
vious. I  said  if  that  was  all  he  wanted,  I  did  not  want  to  have  any 
bairns'  bargains  with  him.  The  pannel  was  not  drunk,  bat  he  ap- 
peared to  have  taken  a  little.  I  said,  <'  if  he  did  not  keep  a  better 
tongue  in  his  head,  I  would  make  Christison  give  him  a  better  house 
than  the  cooper^s.*  He  snapped  his  fingers  at  me  and  said,  ^  yon 
b— r,  I'll  bayonet  you  yet ;  I  do  not  care  a  d — n  for  you,  nor  all  the 
Christisons  in  Scotland." 

Cro8s^examined  by  Looan. — I  accompanied  Christison  in  his  search, 
and  found  the  jacket  lying  on  the  floor  at  Caldwell's  house,  without  any 
attempt  at  concealment. 

Janet  Short,  daughter  rf  John  Shorty  Parkfooi^^-l  was  shearing 
for  William  Jarvie  late  in  the  harvest,  near  Martinmas.  The  pannel 
came  up  with  his  dogs,  and  words  passed  between  Jarvie  and  him. 
Jarvie  asked  him  to  take  his  dogs  from  among  the  com,  when  he  an* 
swered,  he  would  do  with  his  dogs  what  he  pleased.  The  pannel  then 
took  up  a  hook  and  put  it  round  Jarvie's  neck,  and  said  he  would 
thraw  his  head  off  with  it  if  he  spoke.  He  also  took  up  a  stone^  and 
said  he  would  knock  his  brains  out ;  and  on  going  away  said,  **  D — n 
you,  Jarvie,  I  will  do  for  you  yet." 

The  panners  declarations  were  then  read,  in  which  he 
wholly  denied  the  crime.  The  counsel  on  both  sides 
having  addressed  the  jury,  Lord  Meadowbank  sum- 
med up  the  evidence  at  great  length. 

The  jury,  by  a  plurality  of  voices,  found  the  pannel 
guilty  of  murder. 

In  respect  of  which  verdict  of  Assize,  he  was  sentenced 
to  be  executed,  and  his  body  to  be  buried  within  the  pre- 
cincts of  the  gaol.^ 


^  The  sentence  was  carried  into  effect  at  Stirling  on  the  8th  of 
April. 
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NORTH  CIRCUIT. 


Spring  1887. 


PE»TH.  April  IS 

1887. 

Judgei^^liOKDB  Gillibs  and  Mackenzie. 
His  Majesty's  Advocate— IToiM/^nde. 

AGAINST 

Robert  Lacy — PaHuon, 

Citation* — Fuoitation. — An  objection  to  the  citation  of  a  party, 
who  failed  to  appear,  sustained  in  bar  of  sentence  of  Fugitation 
against  him. 

Robert  Lacy  was  charged  with  Forgery,  &c.  but  fail-  No.  92. 

Robert 

ed  to  appear.  Lacy. 


Handyside,  for  the  prosecution, — amoved  for  sentence    ^^^*'^' 
of  fugitation  against  him. 

Pattison  objected, — that  the  short  copy  of  citation  was 
not  in  the  form  prescribed  by  the  act  9th  Geo.  IV.  c.  29. 

The  objection  was  sustained,  and  the  motion  for  fugita- 
tion refused.' 


^  See  the  case  of  Greorge  Smith  and  Cautioner,  Glasgow,  Sept  15, 
1836,  Ante^  No.  69,  p.  801,  where  it  was  held,  that  when  there  was  no 
appearance  for  the  party,  an  objection  to  the  citation  could  not  be 
pleaded  in  bar  of  the  sentence  of  iiigitation.  A  similar  case  to  that  in 
the  text  occurred  during  the  same  Circuit  at  Inverness,  where,  on  sen- 
tence of  fugitation  being  moved  for  against  Alexander  Ross,  who 
fiuled  to  appear,  £.  S.  Gordon  objected,  that  the  citation  had  been 
executed  at  Invergorden,  and  at  the  market  cross  of  the  head  burgh  of 
Ross,  whereas  the  accused  party  was  domiciled  in  the  county  of  Suther- 
land. A  proof  was  allowed  of  this  allegation,  after  which  the  Advocate- 
Depute  did  not  persist  in  the  motion  for  fugitation. 
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INVERNESa 

^^  21  Judge* — Lord-  Mackenzie. 

His  Majesty's  Advocate — Bandyside. 

AOAITffST 

Thomas  Loch — E.  S.  Gordon. 

Declarations. — Two  Declarations  libelled  on  found  inadmisBtble  ar- 
ticles of  evidence,  it  being  proved  that  the  pannel  had  emitted  a  pre- 
vious one,  to  which  there  was  no  relerence  in  the  Indictment,  aod 
which  the  Prosecutor  could  not  produce. 

No.  03.  Thomas  Loch  was  charged  with  Sheep  Stealing. 


— —     He  pleaded  not  guilty. 

^^.      Three  declarations  emitted  by  the  pannel  were  libelled 
on.    A  witness  having  been  called  to  prove  these^ — 

E.  S.  OoBDON,  for  the  pannel,  objected  to  their  pro- 
duction,— that  a  declaration  had  been  emitted  by  him  in 
the  presence  of  a  Magistrate,  and  on  the  examination  of 
the  Procurator-Fiscal,  previous  to  the  first  of  those  libel- 
led on,  which  delaration  was  not  specified  in  the  Indict- 
ment, and  was  not  among  the  productions  in  the  Clerk's 
hands. 

A  proof  of  this  averment  having  been  allowed,  two 
witnesses  deponed,  that  on  the  forenoon  of  the  same  day 
on  which  the  pannel  emitted  the  first  declaration  libelled 
on,  he  was  examined  by  the  Procurator-Fiscal  in  presence 
of  a  Justice  of  the  Peace,  and  that  his  declaration  was 
written  out,  and  read  over  to  him.  It  was  not  proved 
that  it  was  signed,  either  by  him  or  by  the  Justice. 

Handyside^  for  the  prosecution^  argued — ^that  the 
omission  to  libel  on  the  all^;ed  declaration  did  not  affect 
the  admissibility  of  the  three  libelled  on,  (case  of  Stands- 
field,  Jan.  1816.  Hume,  vol.  2,  p.  S27,)  although  the 
pannel  might  have  been  entitled  to  call  for  its  production^ 
if  he  had  given  notice  in  proper  time,  of  his  intention  to 
do  so. 
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E.  S.  Gordon,  for  the  pannel,  answered — ^The  incom-  Na  ss. 
petency  of  producing  any  one  declaration  without  the  other  ^loST* 
ones,  is  matter  of  fixed  law,  (Alison,  vol.  2.  p,  578.)   The  ^?^J^ 
present  case  differs  from  that  of  Standsfield  referred  to,  in  ...^...^ 
as  much  as  the  Indictment  omits  all  notice  of  the  first  de-   ^^^p- 
daration.     The  pannel  is  at  least  entitled  to  call  for  the 
production  of  that  declaration,  which  having  been  taken 
by  the  proper  officer,  for  whom  the  public  prosecutor  is 
responsible,  must  either  be  produced,  or  those  subsequent- 
ly taken  rejected. 

Lord  Mackkkzi£.*^I  might  perhaps  have  been  in- 
clined to  hold,  that  the  prosecutor  was  entitled  to  found 
upon  the  three  declarations  referred  to  in  the  Indictment, 
notwithstanding  the  omission  to  libel  on  the  previous  one ; 
but  I  find  that  in  the  cases  referred  to  by  Mr.  Alison,  the 
Court  have  come  to  a  different  conclusion.  The  pannel 
has  established  that  he  emitted  a  declaration  which  has 
not  been  libelled  on,  and  he  calls  for  production  of  that 
document.  As  the  Advocate-Depute  admits  that  he  can- 
not produce  it,  I  hold  that  he  cannot  foimd  on  the  other 
declarations  of  the  pannel,  who  is  entitled  to  insist  on 
having  his  whole  statements  and  assertions  laid  before 
the  jury.  It  is  not,  however,  without  some  reluctance 
that  I  come  to  this  conclusion.  I  thought  at  first,  that 
the  recent  act  might  have  required  an  objection  of  this 
nature  to  be  stated  before  the  jury  is  sworn.  I  find  it 
does  not  contain  any  provision  to  that  effect ;  but  it  may 
be  proper  to  consider,  whether,  in  the  framing  of  any 
future  act,  such  a  course  ought  not  to  be  enjoined.  At 
the  same  time,  there  may  be  good  objections  to  such  a 
requirement. 

The  declarations  libelled  on  were  accordingly  found  in- 
admissible ; — and  the  proof  having  been  concluded,  the 
jury  found  the  libel  not  proven. 

In  respect  of  which  verdict  of  Assize,  the  pannel  was 
assoilzied  simplicUer,  and  dismissed  from  the  bar. 
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His  Majesty's  Advocatb — Hamfyskie. 

AGAINST 

Neil  Macleod — C  Robertson. 

Indictment — Assault,  with  intent  to  Ravish. — An  objection 
to  an  Indictment  for  assault  with  intent  to  ravishi  that  it  did  not 
state  the  residence  of  the  injured  party  at  the  time  of  the  anault, 
repelled. 

No.  94.  Neil  Macleod  was  charged  with  Assault  with  intent 

Ndl       .  .  1 

Madeod,  to  ntVlSh. 

InTemeM, 

^U&?^   In  so  PAR  AS,  on  the  9th  of  January  1887,  he  did  upon  or  near  to  a 

,.^_ hill  or  piece  of  ground  called  Cleatennacardach,  situate  on  the  Moor 

Aasault,   of  Lochs,  lying  between  Keantarva  and  Graver,  in  the  parish  of  Lochs, 
Ac.      Island  of  Lewis,  and  shire  of  Ross,  wickedly  and  feloniously  attack  sod 
assault,  with  intent  to  ravish,  Mary  Macdonald,  daughter  of  the  de- 
ceased John  Macdonald,   tenant  at  Graver,  in  the  parish  of  Lochs 
aforesaid,  and  now  or  lately  residing  at  Graver  aforesaid,  &c 

C.  Robertson,  for  the  pannel,  objected — ^that  the  Indict- 
ment ought  to  have  stated  the  residence  of  the  woman  at 
the  time  when  the  alleged  assault  was  committed.  The 
ordinary  form  is  to  describe  the  party  injured  as  **  Aen^ 
*^  and  now  or  lately  residing/'  &c.^— and  it  is  particularly 
necessary  that  this  form  should  be  adhered  to  in  cases  of 
this  nature,  which  generally  depend  so  much  on  the  evi- 
dence of  neighbours  to  whom  the  outrage  is  first  commu- 
nicated. In  a  trial  for  rape,  accordingly,  an  error  in 
describing  the  residence  of  the  woman  at  the  time  of  the 
injury,  has  been  found  fatal  to  the  charge.  (Case  of  John 
Murray,  Aberdeen,  April,  1 826.  Alison,  vol.  ii.  p.  285.) 

The  objection  was  repelled. 

The  pannel  pleaded  not  guilty — and  a  proof  having  been 
led,  the  jury  found  the  libel  not  proven. 

In  respect  of  which  verdict  of  Assize,  the  pannel  was 
assoilzied  smpliciter^  and  dismissed  from  the  bar. 
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SOUTH  CIRCUIT. 


5jprtn^  1887. 


AYR. 

JtfdSff^.— Thb  Lord  Justicb*Clkrk.  April  is 

18S7. 

His  Majesty's  Advocate — Davidson. 

AGAINST 

William  Hutton — Mure. 

Prison-Brbakino — It  is  Prison-breaking  to  escape  when  the  door  of 
the  jail  is  standing  open  through  the  negligence  of  the  jailor. 

William  Hutton  was  charged  with  Prison-breaking ;  ^^^ 

Huttoo. 
In  so  par  as,  having  been  lawfully  imprisoned  in  the  prison  or  jail  of- 
Stranraer,  under  a  sentence  pronounced  against  him  for  the  crime  of  .  ^'^f?°' 
assault,  by  the  Circuit  Court  of  Justiciary,  held  at  Ayr  on  the  15th 
day  of  April  1835,  decerning  and  adjudging  him  to  be  imprisoned  in 
the  said  prison  or  jail  for  the  space  of  nine  calendar  months  from  that 
date ;  and  the  said  William  Hutton  being  at  the  time  still  lawfully  de- 
tained and  confined  in  the  said  prison  or  jail,  under  the  said  sentence, 
did,  on  the  ISth  of  June  1835,  wickedly  and  feloniously  break  the  said 
prison  or  jail,  by  opening  the  outer  gate  or  door  thereof,  in  some  way 
to  the  prosecutor  unknown,  or  by  taking  advantage  of  a  moment  when 
the  said  outer  gate  or  door  was  opened  by  the  jailor,  or  assistant  jailor 
of  the  said  prison  or  jail,  or  when  the  said  outer  gate  or  door  was,  owing 
to  the  negligence  of  the  said  jailor  or  assistant  jailor,  or  otherwise,  stand- 
ing open,  and  by  rushing  past  the  said  jailor  or  assistant  jailor,  at  or 
near  the  said  outer  gate  or  door,  and  through  the  said  outer  gate  or 
door,  and  did  thus,  or  by  some  other  means  to  the  prosecutor  un- 
known, make  his  escape  from  the  said  prison  or  jail,  and  did  imme- 
diately abscond. 

The  pannel  pleaded  guilty,  with  the  explanation  that  he 
had  escaped  while  the  gate  of  the  jail  was  standing  open. 

2  K 
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Na«5.       In  respect 


Butum,  fenced  to  be  imprisoned  in  the  tolboodi  of  Stranraer  for 
A^'i3  ^^  period  of  ten  days." 

1837. 


Priion- 


DUMFRIES. 

Judges — Tbb  Loed  Justicb^Clrrk  awd  Loan  Mbdwih. 

Uwf  1  Hb  Majesty's  Advocate^ — Dmvidmm, 

107. 

AGAINST 

John  HuMPBasTSy  Robbet  Tbomson,  and  Jakbs  Huntse.— 

PaUUoH. 

Housebbbakiho — ^Indictment — Identification  of  stoian  Pbo-  I 
PERTT — ^Pbeyiods  Contiction. — 1.  Id  Um  ease  of  an  entry  of  a 
hoose,  charged  as  having  been  committed  *<  fnffforcmg  open  Ae  doer 
ikereqfy  or  hg  some  oiher  w^eant  to  ike  proeeaOor  lodbioini,*— the 
statement  of  the  modue  operandi  is  not  sofficientiy  specific  to  war- 
rant a  conviction  of  the  aggraTation  of  house-breaking. 

2.  Circumstances  in  which  a  positive  denial  by  the  owner  of  the  ftoieB 
property  of  the  identity  of  one  of  the  artides  libelled  on  was  ove^ 
ruled  by  the  evidence  of  other  witnesses. 

3.  It  is  no  objection  to  the  production  of  an  extract  of  previous  con- 
viction, that  it  contains  an  a^ravation  not  specified  in  the  referesoe 
to  it  in  the  Indictment,  or  that  the  name  of  the  party  against  whom 
it  bears  to  have  been  obtained,  differs  slightly  in  spelling  firom  that 
of  the  pannel. 

Na  96.  John  Humphreys,  Robert  Thomson,  and  James 

HompiueyB  HuNTER,  Were  charged  with  Theft,  aggravated  bjr  having 

J^^    been  committed  by  means  of  House-breaking,  and  farther 


aggravated  in  regard  to  Humphreys,  by  his  having  been 


^""^^^  previously  convicted  of  Theft : 


'  The  pannel  was  brought  before  the  High  Court,  by  petition,  oo  the 
12th  of  June,  and  ordered  to  be  imprisoned  in  the  Tolbooth  of  Strao- 
raer,  till  he  should  have  fulfilled  what  remained  of  the  original  sentence, 
at  the  time  when  he  made  his  escape.  See  the  similar  case  of  Hugh 
M'Mciken,  Feb.  6,  1837.    AnU  No.  84.  p.  428. 
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In  90  fab  aa»  apon  the  I4th  of  October  1886»  they  di4»  aU  tnd  each,    No.  0& 
or  one  or  more  of  tbem»  wickedly  and  feloniously  break  into  and  enter  »  ^^^ 
the  toll-bouse  of  Charlesfield,  in  the  parish  of  Annan  and  county  of      and 
Dumfries,  occupied  by  James  Tweedie,  b^f  farcing  open  a  door  thereof^  D^2f*^ 
or  by  wme  other  means  to  the  ptoeecutor  unknown ;  and  having  thus    Mvf  1  ' 
obtained  entrance  into  the  said  toll-house,  they  did,  alt  and  each,  or     ^^^' 
one  or  more  of  them,  then  and  there,  wickedly  and  feloniously  steal 
and  thefbiously  take  away,  a  silver  watch,  a  ribbon^  and  two  watch 
keys,  the  property  or  in  the   lawful  possession  of  the  said  James 
Tweedie. 

!•  PaTTISON,  for  the  pannel,  objected  to  the  relevancy 
of  the  charge  of  house-breaking, — ^that  the  statement  of  the 
modus  operandi  was  not  sufficiently  spedfie.  The  In^ 
dictment  ought  to  have  stated  the  mode  of  fordng  open 
the  door,  and  to  have  specified  the  particular  door 
forced. 

Davidson,  for  the  prosecution,  answered.-^In  charg- 
ing a  house-breaking,  it  is  certainly  not  sufficient  to  state 
merely  that  the  accused  *'  did  break  into  and  enter  the 
said  house" — ^without  setting  forth  the  way  in  which  the 
seeitrity  of  the  building  has  been  broken — as  by  forcing  the 
door,  breaking  open  a  window,  &c.  (Alison,  vol.  ii.  p.  80£.) 
But  it  is  not  required  that  the  mode  in  which  the  parti- 
cular species  of  effraction  libelled  was  effected  should  be 
stated.  It  is  not  necessary,  and  in  the  general  case  would 
be  impossible,  to  specify  the  foree  or  instrument  applied. 
What  is  set  forth  in  this  Indictment  is  therefore  sufficient. 
To  have  stated  that  the  lock  was  broken,  or  the  inner 
bar  or  fastening  forced  off — would  have  been  to  narrate 
the  ^ects  and  not  the  mode  of  the  house-breaking.  It 
is  not  customary  to  libel  the  modus  more  particularly 
than  is  here  done. 

The  Lokd  Justice- Clerk  with  some  hesitation  was 
for  sustaining  the  objection. 

Lord  Medwyn  had  very  great  doubts,  and  was  ra- 
ther of  a  contrary  opinion,  but  would  not  differ  from  the 
Lord  Justice-Clerk. 

The  objection  was  sustainedi  and  the  aggravation  of 
housebreaking  passed  from. 


Theft,  &C. 
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^job^'  The  pannel  Humphreys  pleaded  guilty,  with  the  ex* 
^"nj^reyiception  of  the  aggravation  of  previous  conviction. 
Dumfnes,  The  pauuels  Thomson  and  Hunter  pleaded  not  guilty. 
1^7.  £•  In  the  course  of  the  proof,  James  Tweedie's  vdfe 
and  his  grand-daughter  (aged  seven)  deponed,  that  the 
watch  libelled  on  was  his,  and  that  it  was  hanging,  the 
day  it  was  stolen,  at  the  foot  of  the  bed,  in  the  house— 
and  two  of  the  officers  swore,  that  the  watch  produced 
was  the  one  which  they  found  in  the  possession  of  the 
pannels  a  few  hours  after  the  theft,  and  which  was  then 
identified  by  Tweedie.  Tweedie  himself,  in  his  ezamiiia- 
tion,  stated,  that  the  watch  shown  to  him  was  not  his,— 
that  his  had  a  small  bit  broken  off  the  edge  of  the  case, 
while  the  one  produced  was  perfect.  He  identified  the 
ribbon  and  keys.  The  case  of  the  watch  seemed  to  have 
been  recently  straightened  in  one  place,  where  apparently 
a  small  part  had  been  bent  down  inwards. 

S.  On  the  production  of  the  extract  of  previous  con- 
viction against  the  pannel  Humphreys, — 

Pattison  objected,  (1.)  that  it  is  set  forth  in  the  In- 
dictment as  '*  a  conviction  for  the  crime  of  theft,"  where- 
as that  produced  is  "  for  theft,  aggravated  by  having  been 
committed  from  lock-fast  places/'  (2.)  that  the  convic- 
tion produced  is  against  a  person  of  the  name  of  Hum- 
phnetf,  not  Humprey<9, — and  this  is  a  point  on  which  the 
principle  of  idem  ^onans  does  not  apply. 

These  objections  were  repelled. 

The  jury  unanimously  found  the  pannels  respectively 
guilty  of  the  charge  as  restricted. 

In  respect  of  which  verdict  of  Assize,  they  were  sen- 
tenced to  be  imprisoned  for  the  period  of  nine  calendar 
months. 
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Hi8  Majesty's  Advocate — Damdton.  ^'•y  l 

1837. 

AOAINST 

John  Bbown  and  Catharina  Grant — PaUuon. 

DscLABATioN. — Ad  objectioD  to  a  second  declaration,  that  the  first 
had  not  been  read  over  to  the  declarant  before  emitting  it,  re- 
pelled. 

John  Brown  and  Catharina  Grant  were  charged  Na  97. 
with  several  acts  of  Theft,  aggravated  by  their  being  ha-  Brown 
bit  and  repute  Thieves,  and  having  been  previously  con-  c*SmId» 
victed  of  Theft.  ^^~^ 


The  pannels  pleaded  not  guilty.  Thoit,  Ac 

On  the  production  of  the  second  declaration  of  one  of 
the  pannels, — 

Pattison  objected,  that  the  first  declaration  had  not 
been  read  over  to  the  declarant  before  the  second  was 
emitted.  The  second  declaration  bore  t»t  the  end,  that  the 
first  had  been  read  over  then. 

Davidson,  for  the  prosecution,  answered, — It  is  sufii- 
cient  that  the  first  declaration  was  read  over  in  the  course 
of  the  second  examination. 

The  objection  was  repelled.' 


^  Mr.  Alison  (vol.  ii.  p.  570)  says,  <<  If  a  second  or  third  declaration 
<'  requires  to  be  taken  from  a  prisoner,  it  is  necessary  that  the  first  and 
"  all  previous  ones  should  be  read  over  to  him  before  doing  so,**  It 
does  not,  however,  follow  from  the  decbion  in  the  text,  that  the  learned 
author  lays  down  the  rule  on  this  point  too  absolutely.  For  that  decision 
may  have  proceeded  upon  the  principle  recognised  in  the  case  of  Wil- 
liam Goodwin,  High  Court,  Feb.  27,  1837  fante.  No.  85,  p.  481),  as 
applicable  to  a  second  declaration  really  taken  in  reference  to  a  new 
charge,  though  tending  to  throw  light  on  a  previous  charge. 
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No.  97.       The  jury  found  the  pannels  guilty.     In  respect  of 
Brown    which  verdict  of  Assize,  they  were  sentenced  to  be  trans- 
Ca^ina  ported  beyood  seas,  for  the  period  of  seven  years. 

Grant, 

Dumfries,  

May  I  

1837. 


Theft,  &c 


JEDBURGH. 


Judge — ^LoRD  Mbdwyk. 


May  3  His  MAiBiTY's  ApvoGATB — Davidson. 

1837. 

AGAINST 

John  Jbbdon — Midne. 
Indictmbnt — Objection  of  too  great  latitude  in  stating  tbb 

TIME  OF  THE  OFFENCE — FoRGBRY — STATUTE  %D  AND  8d  WiLLIAM 

IV.  c.  123. — 1.  An  objection  of  too  great  latitude  in  statkig  the  time 
of  the  offence  sustained,  but  the  Prosecutor  allowed  to  obviate  it,  by 
striking  out  of  the  Indictment  the  wori^,  «<  9ra$  ^ome  ether  fine  to 
the  proteciUor  unknoum" 

2.  A  puu»el  bavingt  for  the  purpose  of  obtaining  an  advance  of  money 
from  a  friendly  society,  of  which  he  was  a  member,  forged  to  a  can- 
tionary  obligation  for  his  making  regular  weekly  payments  to  the 

^,  society,  the  subscription  of  a  cautioner,  and  the  indorsation  of  a  mem- 
ber of  the  committee  'f — this  was  held  not  to  be  such  a  foigery  is  was 
capital  previons  to  ihe  passing  of  the  Aet  2d  and  3d  William  IV.  & 
123,  and  therefore  not  necessarily  punishably  by  transportation  for 

life. 

No.  98.       John  Jerbon  was  charged  with  F<»*geryt  as  also  the 
jerfon.  wickedly  and  feloniously  vising  and  uttering  as  genuine 

any  forged  cautionary  obligation,  or  other  document  hav- 

Fofgwy.         thereon  any  forged  subscription  or  indorsation,  know- 
ing the  same  to  be  forged. 

In  so  far  as  the  sdd  John  Jerdon  having  been,  on  or  about  the  2ht 
day  of  February  1887,  a  member  of  a  society  in  Jedburgh  in  the  connly 
of  Roxburgh,  called  the  Old  Friendly  Yearly  Society,  or  the  Old 
Friendly  Yearly  Benefit  Society,  and  as  a  member  of  said  society 
being  entitled  to  an  advance  of  a  sum  of  money  on  finding  security,  to 
the  satisfaction  of  two  or  thereby  of  the  members  of  a  committee  of 
management  of  the  said  society,  for  making  regular  weekly  paym«Jte 
of  certdn  small  sums  to  the  said  sodety  for  a  certain  time,  and  being 
desirous  to  draw  in  advance  the  sum  of  2  guineas  or  thereby  from  the 


AND  CIRCUIT  COURTS  OF  JUSTICIARY.  503 

said  societyi  or  from  John  Brown,  merchant,  one  of  the  magistrates  of   No.  9a 
Jedburgh,  and  then  treasurer  of  the  said  society,  and  having  procured     •^^hn 
for  that  purpose  a  cautionary  obligation  or  other  document,  partly  jedbniirh, 
printed  and  partly  written,  in  the  following  or  similar  terms :—  ^^7  ^ 

I837* 
"  £2. 2/  «  Jedburgk,  21  February  1837.  ■ 

**  I  promise  to  be  caution  for  John  Jerdon  Shoem'*  making  ^ <^rg^n^* 

<<  regular  weekly  payments  to  the  Old  Friendly  Yearly  Society  to  the 

<<  Amount  of  Two  pounds  two  Shillings  for  value  received* 

"  To  M^'  Broum, 

"  Treasurer  to  the  O.  F.  Y.  S. 

«  Deduct  5/10.'* 

The  said  John  Jerdon  did,  on  the  21st  of  February  1837,  or  on  one  or 
other  of  the  days  of  that  month,  or  of  January  immediately  preceding, 
or  of  March  immediately  following,  within  the  eating-house  or  shop 
situated  at  or  near  townhead  of  Jedburgh  aforesaid,  occupied  by  Joseph 
Tumbull,  stocking«maker,  and  by  Helen  Young  or  TurnbuU,  wife  of 
the  said  Joseph  Turnbull,  or  by  one  or  other  of  them,  or  at  tome  other 
time  and  place  in  the  shire  of  Roxburgh,  to  the  Prosecutor  unhnoufUf 
wickedly  and  feloniously  forge  and  adhibit,  or  cause  or  procure  to  be 
forged  and  adhibited  to  the  aforesaid  document  or  cautionary  obliga- 
tion the  words  **  James  Hervey,"  intending  the  same  to  pass  for  and  to 
be  received  as  the  genuine  subscription  of  James  Hervey,  shoemaker, 
residing  in  or  near  Jedburgh  aforesaid,  as  cautioner  in  the  said  docu- 
ment or  cautionary  obligation:  As  also,  the  said  John  Jerdon  did,  time  and 
place  last  above  libelled,  wickedly  and  feloniously  forge  and  adhibit,  or 
cause  or  procure  to  be  forged  and  adhibited,  upon  the  back  of  the  said 
document  or  cautionary  obligation,  the  words  '*  Thomas  Kyle,**  intend- 
ing  the  same  to  pass  for  and  to  be  received  as  the  genuine  subscription 
or  indorsation  of  Thomas  Kyle,  gardener,  residing  at  or  near  the  Old 
Toll,  at  or  near  the  foot  of  the  Friars  of  Jedburgh,  and  then  one  of  the 
committee  of  management  of  the  society  aforesaid,  as  testifying  his  sa- 
tisfaction with  the  sufficiency  of  the  cautioner  in  the  said  document  or 
cautionary  obligation :  Lireas,  time  last  above  Ubelkd^  the  said  John 
Jerdon  having  adhibited,  or  caused  or  procured  to  be  adhibited,  the 
name  or  subscription  of  him  the  said  John  Jerdon  to  the  said  document  or 
cautionary  obligation,  and  having  prevaUed  on  John  Telfer,  joiner, 
residing  in  or  near  Jedburgh  aforesaid,  and  then  one  of  the  committee  of 
management  of  the  said  society,  to  adhibit  his  subscription  or  indorsa- 
tion upon  the  back  of  the  said  document  or  cautionary  obligation  below 
the  forged  subscription  or  indorsation  of  Thomas  Kyle  aforesaid,  the 
said  John  Jerdon  did,  within  or  near  to  the  shop  situated  in  or  near 
Jedburgh  aforesaid,  occupied  by  the  said  John  Brown,  wickedly  and 
feloniously  use  and  utter  as  genuine  the  forged  document  or  cautionary 
obligation  above  libelled,  with  the  said  forged  subscription  and  indorsa- 
tion of  the  names  of  the  said  James  Harvey  and  the  said  Thomas  Kyle 
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Na  98.  thereon,  he  well  knowing  the  flaid  sabscription  and  indonation  to  be 
JeS^     forged,  by  then  and  there  delivering  the  same  to  the  said  John  Brown, 

Jedburgh,  and  receiving  from  him  the  sum  of  ten  shillings  or  thereby  in  part  pay- 
^Sj^    ment  of  the  sum  contained  in  the  said  document  or  cautionary  oUigi- 

tion. 

Forgery.  MiLKE,  foF  the  pannel,  objected  to  the  relevancy  of  the 
Indictment, — that  it  was  not  sufficiently  specific  in  stating 
the  time  of  the  alleged  uttering.  It  is  charged  as  having 
taken  place  at  the  **  time  last  above  libelled,"  being  the 
time  mentioned  in  regard  to  the  Forgery,  f.  e.  **  the  Slst 
**  of  February  1837,  or  one  or  other  of  the  days  of  that 
**  month,  or  of  January  immediately  preceding,  or  of 
**  March  immediately  following,  or  some  other  time  to 
**  the  prosecutor  unknown." 

Th£  Advocate-Depute  proposed  to  obviate  the  ob- 
jection by  striking  out  the  words,  '*  or  at  some  other  time 
^*  to  the  prosecutor  unknown." 

Milne  objected — that  no  words  can  be  struck  out  of  an 
Indictment  which  will  have  the  effect  of  prejudicing  the 
pannel's  defences. 

The  Advocate-Depute  answered, — ^What  is  pro- 
posed is  precisely  what  was  done  in  the  case  of  John 
Arthur,  March  16  1886,  (Swinton,  p.  124,)  where  on 
a  similar  objection  the  words,  **  or  in  seme  other  num' 
**  ner  to  the  prosecutor  unknown,^  were  struck  out  of  the 
Indictment. 

Lord  MeDwyn  sustained  the  objection  taken  to  the 
relevancy  of  the  Indictment,  but  allowed  it  to  be  obviated 
by  striking  out  the  words  referred  to. 

The  pannel  pleaded  guilty. 

Lord  Medwyn  held  that  the  particular  kind  of  For- 
gery libelled  was  not  one  which  fell  under  the  statute  re- 
quiring transportation,  as  it  was  not  of  that  nature  which, 
previously  to  that  statute,  would  necessarily  have  been 
followed  by  a  capital  punishment.  (Alison,  vol.  i.  pp- 
427-8.) 

In  respect  of  his  judicial  confession,  the  pannel  was 
sentenced  to  be  imprisoned  and  kept  to  hard  labour,  for 
the  period  of  twelve  calendar  months. 
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WEST  CIRCUIT. 

Spring  1887. 

GLASOOW.* 

Judges. — Lords  Mbadowbank  and  Moncbeipf.  April  27 

18S7. 

His  Majesty's  Advocate — Innes. 

AGAINST 

Albxandbr  Smith  and  Jambs  Rankin — A.  McNeill. 

Evidence — Productions^ — It  is  competeDi,  in  a  charge  of  theft,  to 
prove  that  a  skeleton-key,  found  on  the  pannel,  had  been  applied 
to  the  lock  of  a'  cabinet /rom  which  the  stolen  articles  had  been  taken,   > 
and  had  fitted  it — ^though  neither  the  key  nor  the  lock  are  produced 
or  libelled  on. 

Alexander  Smith,  and  James  Rankin  were  charged  Na  90. 
with  Theft  by  housep-breakiiig,  aggravated  by  their  being  smitL 
habit  and  repute  thieves.  — — 

Th«ft,  Ac. 

The  diet  having  been  called  against  Rankin,  and  he 
having  failed  to  appear,  sentence  of  fugitation  was  pro- 
nounced against  him. 

The  pannel  Smith  pleaded  not  guilty. 

In  the  course  of  the  proof,  Innes,  for  the  prosecution, 
proposed  to  prove,  by  the  evidence  of  police  officers,  that 


*  An  objection  was  taken  at  this  Circuit,  which  would  have  been  fatal 
to  all  the  cases  indicted  for  trial.  It  was  stated,  that  the  service  copy  of 
the  Indictment  was  not  <<  a  full  cofnf  of  the  original  Indictment,  in  as 
much  as  it  did  not  bear,  upon  each  page,  a  copy  of  the  signature  of  the 
Advocate-Depute,  which  b  customary  and  necessary  upon  each  page 
of  the  original,  but  merely  bore,  at  the  close, ''  Signed  C.  Innes,  A.  D.** 
After  a  lengthened  debate,  and  an  inquiry  into  the  practice  at  Glasgow, 
and  in  the  High  Court,  the  objection  was  repelled. 
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No.  09.  a  skeleton-key  and  a  twisted  wire,  which  had  been  found 
^sSthf  *'^  on  the  person  of  the  pannel,  but  which  were  not  produced 
A^Hf2?'  or  libelled  on,  had  been  applied  to  the  door  of  a  cabinet 

1837.     from  which  the  stolen  articles  had  been  taken,  and  had 

^j;;;;;^  opened  it. 

A.  M'Neill,  for  the  pannel,  objected, — that  the  ques- 
tion was  incompetent,  in  as  much  as  neither  the  key  nor 
the  door  of  the  cabinet  had  been  produced,  as  they  might 
easily  have  been.  The  practice  is  imiform,  to  libel  on  and 
produce  any  articles  of  this  kind  to  which  it  is  intended 
that  a  witness  should  refer ;  and  unless  this  is  done,  the 
pannel  has  not  the  means  of  anticipating  or  contradicting 
the  evidence  for  the  prosecution. 

Innes,  for  the  prosecution,  answered, — The  practice  is 
not  imiform,  as  contended  for.  For  instance,  it  is 
quite  common ,  to  prove  by  witnesses,  that  the  panneFs 
shoes  correspond  with  foot-marks  found  near  the  scene  of 
the  offence,  without  production  of  the  shoes ;  by  which, 
indeed,  no  purpose  would  be  served. 

There  was  a  slight  difference  of  opinion  on  the  Bench, 
as  to  the  uniformity  of  the  practice.  Ultimately,  Lord 
Moncreiff,  the  presiding  Judge,  repelled  the  objection ; 
stating,  however,  that  though  the  evidence  proposed  was 
competent,  it  was  open  to  the  counsel  for  the  pannel  to 
comment  to  the  Jury  on  the  non-production  of  the  key 
and  lock. 

The  proof  having  been  concluded,  the  Jury,  by  a  plu- 
rality of  voices,  found  the  pannel  guilty  as  libelled. 

In  respect  of  which  verdict  of  Assize,  he  was  sentenced 
to  be  transported  beyond  seas,  for  the  period  of  fourteen 
years. 
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HIGH  COURT. 


Present,  May  15 

1837. 
Thb  Lord  Justicb^Clbrk, 

Lords  Gilliis,  Mbadowbavk,  Mmckmkzim,  Mokcbxitv,  Mbdwtv. 

His  Majbsty's  ADYOCATK^^SoL'Gen.  Huih^ifurd. 

AGAINST 

Robbbt  Hosib,  Albxandbr  Marshall,  and  William  Wands.^-^ 

Loffan* 

Rbs- Judicata — Babon-Bailib. — Tbree  pasoeb  having  been  oon- 
▼icted  of  an  assault  before  a  Baron-Bailie,  and  punished  by  fine — a 
plea  of  reS'judicata^  founded  on  this  conviction,  sustained  as  a  de- 
fence against  a  subsequent  trial  for  the  same  offence  before  the 
Justiciary  Court 

Robert  Hosie,  Alexander  Marshall,  and  Wil-  ^®-J??- 

Robert 

LiAM  Wands,  were  indicted  to  stand  their  trial  at  the  Hotiemnd 

Stirling  Circuit,  for  the  crime  of  Assault,  a^;ravated  by  ^ 1_ 

having  been  committed  to  the  effusion  of  blood  and  injury  Ananit. 
of  the  person. 

In  so  FAB  AS,  Upon  the  night  of  the  27th,  or  morning  of  the  28th  of 
January  1837,  within  or  near  the  house  at  Parkfoot,  in  the  parish  of 
Denny,  occupied  by  Margaret  M'Coul  or  Morrison,  residing  there,  the 
said  Robert  Hosie,  Alexander  Marshall,  and  William  Wands,  did  all 
and  each  or  one  or  more  of  them,  wickedly  and  feloniously  attack 
and  assault  Joshua  Sterment,  forgeman,  residing  with  the  said  Margaret 
M'Coul  or  Morrison,  and  did  with  their  fists  strike  him  several 
severe  blows  on  the  head,  breast,  and  other  parts  of  the  body,  and  did 
repeatedly  knock  him  to  the  ground,  and  while  lying  there,  did  kick 
him  severely  with  their  feet  on  the  side,  and  other  parts  of  the  body,  by 
all  which  he  was  wounded  to  the  effusion  of  his  blood  and  injury  of  his 
person. 


Aisault. 
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No.  100.      Logan,  for  the  pannels,  objected  to  their  pleading  to 
Hoiie,    the  Indictment, — on  the  ground,  that  the  charge  therein 
^Ma^r**  contained,  had  already  been  determined.     In  proof  of  this 
1837.     averment,  he  produced  a  complaint  at  the  instance  of  the 
Procurator-Fiscal  for  the  Baron-Court  of  Herbertshire 
and  Temple,  parish  of  Denny,  and  county  of  Stirling-*^ 
judicial  confession  of  the  charge  set  forth  in  the  said  com- 
plaint,— ^together  with  a  sentence  by  the  Baron  Bailie  of  the 
said  Court,  relative  to  the  said  complaint  and  judicial 
confession^  by  which  he  fined  the  pannel  Robert  Hosie 
in  the  sum  of  20s.  sterling,  and  the  pannels  Alexander  Mar- 
shall and  William  Wands  in  10s.  each,  with  expenses, 
which  sentence  was  duly  obtempered  by  the  pannels. 

Innes,  for  the  prosecution,  answered, — that  he  was  not 
aware  of  the  constitution  of  the  Baron  Court,  which  ought 
to  have  been  proved ;  but  it  appeared  very  objectionable, 
in  as  much  as  the  Baron  Bailie  and  the  Procurator-Fiscal, 
who  is  the  Public  Prosecutor,  seemed  to  divide  the  profits 
arising  from  the  fines  imposed  by  themselves. 

In  respect  of  the  objection  stated  for  the  pannels,  Lord 
Moncreiff  certified  the  case  to  the  High  Court  of  Justiciary. 
It  came  to  be  advised  this  day,  when 

The  Solicitor-General,  for  the  prosecution,  stated, 
that  he  was  now  satisfied  of  the  sufficiency  of  the  juris- 
diction, and  as  the  sentence  produced  appeared,  ex  fade 
of  the  record,  to  relate  to  the  crime  charged  in  the  Indict- 
ment^ and  as  the  prosecution  was  at  the  instance  of  the 
Procurator-Fiscal,  for  the  public  interest,  and  was  insisted 
in  till  judgment  was  obtained,  he  consented  to  the  pannels 
being  dismissed  from  the  bar. 

The  Court  accordingly  sustained  the  plea  of  res  judicata^ 
and  dismissed  the  pannels  from  the  bar. 
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Present,  Jane  12 

18S7. 
The  Lord  Justice- Clbrk, 

Lords  Meadowbank,  Mackenzie. 

His  Majesty's  ADvocATE-^iS!0/.- GVn.  Rutherfurd — Shaw  Siewari. 

AGAINST 

William  Foodie  and  John  Campbell — Henderson, 

Forgery.^ — Statute  2d  and  Sd  William  IV.  c.  128. — Circumstan- 
ces in  which  the  forgery  and  uttering  of  false  certificates  of  death  for 
the  purpose  of  obtaining  money  from  a  Funeral  Society  were,  from 
the  way  in  which  they  were  libelled,  found  not  to  be  such  a  crime 
as,  previous  to  the  passing  of  the  above  statute,  was  punishable 
capitally. 

William  Foodie  and  John  Campbell  were  indicted  No.  loi. 
to  stand  their  trial  at  the  Glasgow  Circuit  for  the  crime    Foodie 
of  Forgery,  as  also  the  firaudulently  and  feloniously  Using    j*^^ 
and  Uttering  as  genuine  any  Forged  Writing,  knowing  CMnpboiL 
the  same  to  be  forged ;  as  also  Falsehood,  Fraud  and  Wil-  porg^ 
ful  Imposition, 

In  so  FAR  AS,  (1.)  upon  the  2dd  of  January  1837,  at  Glasgow,  or  at 
some  other  time  and  place  to  the  Prosecutor  unknown,  the  said  Wil- 
liam Foodie  and  John  Campbell  did,  both  and  each  or  one  or  other  of 
them,  wickedly  and  feloniously  write,  or  cause  or  procure  to  be  writ- 
ten, a  certificate  or  other  writing,  conceived  in  the  following  or  similar 
terms  :»- 

"  Glasgow^  January  23,  1837. 
<<  That  Mary  Campbell,  William  Foody's  wife,  departed  this  life  this 
*<  day,  by  fever,  at  one  o'clock,  is  certified  by," 

And  the  said  William  Foodie  and  John  Campbell  did,  both  and  each 
or  one  or  other  of  them,  then  and  there,  or  at  some  other  time  and 
place  to  the  Prosecutor  unknown,  wickedly  and  feloniously  forge  and 
adhibit,  or  procure  to  be  forged  and  adhibited  to  the  said  certificate  or 
other  writing,  the  words  <<  Charles  Turnbull,  Elder, — Ronald  Fisher, 
«  Elder,'*  intending  the  said  words  «  Charles  Turnbuir  and  «  Ronald 
<*  Fisher"  to  be  in  imitation  of,  and  to  pass  for,  and  be  received  as  the 
genuine  subscriptions  of  persons  to  the  Prosecutor  unknown,  or  being 
altogether  fictitious  names :  And  fabthbr,  upon  the  said  23d  or  24th  of 
January  1837,  the  said  William  Foodie  and  John  Campbell  did,  both 
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No.  101.  and  each  or  one  or  other  of  them,  within  the  house  in  Stirling  Street  of 
^MMr"   Airdrie,  occupied  by  Adam  Robertson,  blacksmith,  residing  there, 
and      wickedly  and  feloniously  use  and  utter  as  genuine  the  said  fidse  and 
^ohn     forged  certificate  or  other  writing  above  libelled,  having  thereon  the 
June  12 '  said  &lse,  forged,  and  counterfeited  subscriptions,  they  well  knowing 
1^7-     the  same  to  be  false,  forged,  counterfeited,  or  fictitious,  as  said  is,  by 
then  and  there  delivering  the  same  to  the  said  Adam   Robertson; 
^''^'^'  and  did  firaudulently  cozen  and  impose  upon  the  said  Adam  Robertson, 
by  means  of  the  said  false  and  forged  certificate  or  other  writing,  and 
did  thereby  persuade  him  to  give  them  an  order  on  John  Loudon,  ma- 
nager of  the  Gas  Company  at  Airdrie,  for  payment  of  the  sum  of 
£8. 10s.  as  funeral  allowance  from  the  society  called  Airdrie  Funeral 
Society ;  which  sum  they  accordingly  received  from  the  said  John  Loa- 
don,  or  from  Bethia  Orr  or  Loudon,  his  wife ;  and  this  they  did,  they 
well  knowing  that  the  said  Mary  Campbell  or  Foodie,  wife  of  the  said 
William  Foodie,  was  still  alive :  Likbas,  (2.)  on  the  26th  of  January 
1887,  at  Glasgow,  or  at  some  other  time  or  place  to  the  Prosecutor  un- 
known, the  said  William  Foodie  and  John  Campbell  did,  both  and 
each  or  one  or  other  of  them,  wickedly  and  feloniously  write,  or  cause 
or  procure  to  be  written,  a  certificate  or  other  writing,  in  the  following 
or  similar  terms : — 

**  OUuffoWy  January  26, 1897. 
"  I  hereby  certify  that  William  Fuddy  is  dead  sinoe  nine  o'doek  this 
morning,  by  a  fever." 

And  the  said  William  Foodie  and  John  Campbell  did,  both  and  eaehor 
one  or  other  of  them,  then  and  there,  or  at  some  other  time  and  place  to 
the  Prosecutor  unknown,  wickedly  and  feloniously  forge  and  adhibit,  or 
cause  and  procure  to  be  forged  and  adhibited  to  the  said  certificate  or 
other  writing,  the  words  <<  Charles  Smyth,  £lder« — ^Ronald  Fisher, 
Elder,"  intending  the  said  words  «  Charles  Smyth,"  and  <<  Ronald 
Fisher"  to  be  in  imitation  of,  and  to  be  received  as  the  genuiue  subscrip* 
tions  of  persons  to  the  Prosecutor  unknown,  or  being  altogether  ficti- 
tious names:  And  farther,  time  last  above  libelled,  within  the  fore- 
said house  in  Stirling  Street  of  Airdrie,  occupied  by  the  said  Adam 
Robertson,  the  said  William  Foodie  and  John  Campbell  did,  both  and 
each  or  one  or  other  of  them,  wickedly  and  feloniously  use  and  utter 
as  genuine  the  said  fidse  and  forged  certificate  or  other  writing  last 
above  Ubelled,  having  thereon  the  said  false,  forged,  ooanterfeited,  or 
fictitious  subscriptions,  they  well  knowing  the  same  to  be  iUse,  forged, 
counterfeited,  or  fictitious,  as  said  is,  by  then  and  there  delivering  the 
same  to  the  said  Adam  Robertson,  and  proposing  to  receive  in  exchasge 
therefor  the  sum  of  £8. 10s.  as  the  allowance  payable  by  the  said  Funeral 
Society  for  the  expenses  of  the  funeral  of  the  said  William  Foodie. 

The  pannels  pleaded  not  guilty.    A  proof  was  led,  and 
the  Jury  found  the  pannel  Foodie  guilty  of  Forgery  as  li- 
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belled,  and  both  pannels  guilty  of  the  other  charges  li-  No.  loi. 

belled.  Foodie 

and 
John 

Lords  Meadowbank  and  Moncreiff  certified  the  j'^^'^j"' 
case  to  the  High  Court  of  Justiciary.  On  the  15th  of  May     i^- 
Informations  were  ordered  on  the  question,  whether  the  Ywnrr. 
Forgery  and  Uttering,  of  which  the  pannels  had  been 
convicted,  were  punishable  by  death  prior  to  the  passing 
of  the  Act  2d  and  8d  William  IV.  c.  123.'    An  Informa- 
tion  was  lodged  for  the  pannels,  but  none  on  the  part  of 
the  prosecution. 

The  case  came  to  be  advised  this  day,  when 
The  Solicitor-General,  for  the  prosecution,  stated 
his  opinion,  that,  from  the  way  in  which  the  crime  was  set 
forth  in  the  minor  proposition  of  the  Indictment,  it  did 
not  amount  to  that  kind  of  Forgery  in  which,  under  the 
old  law,  the  Court  would  have  had  even  the  discretionary 
power  of  pronouncing  a  capital  sentence. 

The  Court  accordingly  sentenced  the  pannels  to  be  im- 
prisoned in  the  bridewell  of  Glasgow,  for  the  period  of 
twelve  calendar  months. 

^  By  this  Act,  entitled,  *'  An  Act  for  abolishing  the  Punishment  of 
Death  in  certain  cases  of  Forgery,^ — it  is  enacted,  that  **  Where  any 
^  person  shall,  after  the  passing  of  this  Act,  be  convicted  in  Scotland 
*'  or  Ireland  of  any  offence  now  punishable  with  death,  which  offence 
<<  shall  consist  wholly  or  in  part  of  forging  or  altering  any  writing,  in- 
«  strument,  matter,  or  thing  whatsoever,  or  of  offering,  uttering  or  dis- 
<*  posing  of  any  writing,  instrument,  matter,  or  thing  whatsoever,  know- 
**  ing  the  same  to  be  forged  or  altered,  or  of  felsely  personating  ano- 
**  ther,  then,  and  in  each  of  the  cases  aforesaid,  the  person  so  convicted 
"  of  any  such  offence  as  aforesaid,  or  of  procuring,  or  aiding  or  assist- 
**  ing  in  the  commission  thereof,  shall  not  suffer  death,  or  have  sentence 
*<  of  death  awarded  against  him,  but  shall  be  transported  beyond  the 
•<  seas,  for  the  term  of  such  offender's  life."  The  effect  of  this  statute  in 
Scotland  is  to  increase  instead  of  diminishing  the  severity  of  the  law, 
by  depriving  the  Court  of  the  discretionary  power  of  awarding  any 
punishment  short  of  transportation  for  life,  which  they  formerly  pos- 
sessed in  all  cases  in  which  the  libel  was  restricted. 
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July  5  Present, 

1837. 

Thb  Lord  JusTicB-GsNBRALy — The  Lord  Justice-Clbbk, 
Lords  Meadowbank,Mack£nzib,Moncreiff,Medwyn,Cockburr.* 

The  Combiissionbrs  for  the  Aberdeen  Bridwbll,  PetitioDen, 

— Neaves. 

AGAINST 

The  Commissioners  of  Supply  of  Banffshire,  Respondents,— 

The  Magistrates  of  Banff,  Respondents, — M^NeilL 

Prison— Jurisdiction. — The  Circuit  Court  of  Justiciary  having  sen- 
tenced convicts  to  be  imprisoned  in  the  Bridewell  of  Aberdeen,  at  the 
expense  of  the  county  or  burgh  of  Ban£P,.  and  these  parties  having 
severally  refused  to  bear  this  expense, — the  Court,  on  the  appli- 
cation of  the  Bridewell  Commissioners,  find,  that  the  intention  oftbe 
said  sentences  was,  that  the  expense  should  be  borne  by  the  party  on 
whom  It  would  have  fallen  had  the  prisoners  been  sent  to  the  com- 
mon jail  of  the  burgh,  but  refuse  to  entertiun  the  question  what  party 
is  liable  in  relief  to  the  Commissioners.. 

No.  102.       On  the  25th  of  April,  a  petition  was  presented  to 

BrideireU  the  Court,  in  the  name  of  the  Commissioners  for  the 

Magis'tratei  Bridewell  or  House  of  Correction  for  the  city  and  county 

"^^^'  of  Aberdeen.     The  petition  set  forth,  that  this  BrideweD 

FetiUon.  was  the  only  establishment  of  that  kind  within  the  thM 

counties  of  Aberdeen,  Banff,  and  Kincardine,  and  that  in 

consequence  of  this  circumstance  the  Judges  of  Justiciary 

holding  the  Circuit  Court  at  Abei:deen,  have  occasionally 

found  it  expedient  to  commit  to  this  Bridewell  prisoners 

belonging  to  the  two  adjoining  counties.     In  making  such 

«  On  the  19th  of  June  1887,  Henry  Cockburn,  Esq.  one  of  the 
.»  Lords  of  Council  and  Session,  took  his  seat  on  the  bench  as  one  oftbe 
Lords  Commissioners  of  Justiciary,  in  the  room  of  Lord  Gillies,  re- 
moved to  the  Court  of  Exchequer. 
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commitments,  they  have  always  declared  that  the  expense  n^k  102- 
should  be  borne  by  the  district  to  whidi  the  prisoner  be.  Bndewea 
longed.     The  county  of  Kincardine  has  uniformly  ac- Maghtntei 
quiesced  in  this  arrangement.     But  the  same  disposition  ^j^^* 
has  not  been  shown  by  the  county  or  burgh  of  Banff.    At   *!^^ 
the  Circuit  Court  of  Justiciary  held  at  Aberdeen  in  Sep-  ......^.^ 

tember  1 888,  a  pannel  convicted  of  housebreaking  and  theft  P«ti<<on- 
committed  in  the  county  of  Banff,  was  sentenced  to  be 
confined  in  the  Aberdeen  Bridewell  for  eighteen  months, 
— and  in  September  1834  a  sentence  of  four  months'  im- 
prisonment in  the  same  place  was  pronounced  in  similar 
circumstances.  In  each  of  these  cases  the  sentence  bore, 
that  the  prisoner  was  to  be  maintained  at  the  expense  of 
the  County  of  Batiffi  On  the  expiration  of  these  sen- 
tences, application  was  made  by  the  Bridewell  Commis- 
sioners, through  the  Sheriff  of  Banff,  for  pa3anent  of  the 
expence  of  maintaining  the  prisoners  at  the  rate  of  six- 
pence per  day  each,  being  the  usual  allowance  made  to 
the  Bridewell  by  Government  for  military  prisoners,  and 
by  the  county  of  Kincardine  for  prisoners  from  that 
county.  The  application  having  been  laid  by  the  Sheriff 
before  the  annual  meeting  of  the  county  of  Banff,  was  re- 
fused, on  the  ground  ''  that  the  maintenance  of  prisoners 
**  after  conviction  now  falls  upon  the  burgh  and  not  upon 
V  the  county." 

At  the  Circuit  Court  held  at  Aberdeen  in  April  1885, 
four  pannels  wer^  convicted  of  crimes  committed  within 
the  coimty  of  Banff,  and  sentenced  to  be  confined  for  diffe- « 
rent  periods  in  the  Aberdeen  Bridewell,  at  the  expense  of 
the  burgh  of  Bamffl  Application  was  thereafter  made 
to  the  Magistrates  of  the  burgh  of  Banff  for  payment  of 
the  maintenance  of  these  prisoners,  and  also  of  those,  the 
expense  of  maintaining  whom  had  been  refused  by  the 
county.  But,  on  considering  this  application,  the  Magis- 
trates and  Town-Council  resolved,  **  that  without  mean- 
*^  ing  to  dispute  their  liability  to  maintain  criminals  after 
*^  trial  who  may  be  committed  to  the  burgh  jail,  there  is 
**  no  reason  whatever  that  the  burgh  should  be  liable  to 

2l 
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No.  102.  tf  maintain  criminals  committed  to  bridewell,  more  espe- 

Aberdeen  * 

BridenreU  <<  clallv  as  the  Criminals  in  this  instance  have  no  connec- 

ft 

Magutrate*^^  tion  with  the  burgh  of  Banff,  and  therefore  that  the 
of  Banff,  «f  demand  now  made  on  the  burgh  be  resisted, 
''iss??        "^^^  petition  prayed  the  Court  to  find,  ^*  that  it  was 
,  ^*  and  is  competent  for  their  Lordships  in  the  High  Court 

Petition,  ts  ^f  Justiciary,  or  for  any  one  or  more  of  their  Lordships' 
'^  number  in  a  Circuit  Court  of  Justiciary  held  at  Aber- 
deen, to  sentence  prisoners  convicted  of  offences  com- 
mitted in  the  county  of  Banff  to  be  imprisoned  in  the 
^'  Bridewell  of  Aberdeen,  upon  the  condition  that  the 
^^  Magistrates  of  the  burgh  of  Banff,  or  the  Commis- 
sioners of  Supply  of  the  county  of  Banff,  as  the  case 
may  be,  shall  be  bound  to  relieve  the  Commissioners  of 
the  said  Bridewell  of  the  expense  of  maintaining  such 
**  prisoners  ;  to  find,  moreover,  that  the  Magistrates  of  the 
**  burgh  of  Banff,  and  the  Commissioners  of  Supply  of  the 
'*  county  of  Banff,  or  one  or  other  of  these  parties,  are 
**  bound  to  relieve  the  Commissioners  of  the  said  Bride- 
**  well  of  the  expense  incurred  as  aforesaid,  in  the  deten- 
**  tion  and  maintenance  of  the  prisoners  therein  before 
**  enumerated,  in  terms  of  the  respective  sentences  of  the 
**  said  Circuit  Court  of  Justiciary  before  expressed ;  and 
*^  to  ordain  the  said  parties,  or  either  of  them,  to  relieve 
'*  the  Commissioners  thereof  accordingly,  by  making  pay- 
^^  roent^  of  the  sum  claimed  in  respect  of  the  prisoners 
mentioned  in  the  petition,  *^  reserving  to  them  their  relief 
**  inter  se  as  accords." 

The  Commissioners  of  Supply  for  the  county  of  Banff 
answered, — 

1.  The  petition  is  incompetent.  It  ought  to  have  been 
presented  to  a  civil  Court,  and  not  to  a  criminal  tribunal. 
8.  Even  if  the  Justiciary  Court  could  entertain  this 
question  of  relief,  there  are  no  grounds  in  law  for  subject* 
ing  the  Commissioners  of  Supply.  They  are  not  men- 
tioned in  any  of  the  sentences  referred  to  in  the  petition. 
Two  of  these  sentences  indeed  direct  that  the  prisoners 
were  to  be  maintained  at  the  expense  of  the  county  of 
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B€nfff.    But  the  Commissioners  of  Supply  are  not  the  j^5V^ 
general  representatives  of  the  county.     The  only  one  of  Bndeweii 
their  functions  which  seems  to  have  the  remotest  connee-MagUitntM 
tion  with  this  subject,  is  their  collection  and  administra-  ^  ^°^' 
tion  of  the  rogue*money»  which  was  transferred  to  them    ^^^ 

by  the  Reform  Act  (2d  and  Sd  William  IV.  c.  65.  j  44.) !_ 

But  they  are  bound  to  apply  the  rogue-money  for  the  i*«tWon- 
same  purposes  as  the  freeholders  formerly  were ;  and  it  is 
matter  of  settled  law»  that  the  rogue-money  cannot  be 
lawfully  employed  for  the  purpose  of  alimenting  criminal 
prisoners  after  sentence.  (Ramsay  v.  the  Magistrates  of 
Dundee  and  others,  Ist  March  1825,  Fac.  Col.  and  opi- 
nions of  the  consulted  Judges,  ib.  Appendix,  p.  88.) 
The  Magistrates  of  the  Burgh  of  Banff  answered, — 
The  Aberdeen  Bridewell  was  erected  under  authority 
of  the  Act  42d  Geo.  III.  c.  47,  by  which  (^  12)  power  is 
given  to  the  Magistrates  of  Aberdeen,  the  Sheriff  and 
Justices  for  the  county  of  Aberdeen,  and  also  the  Justices 
of  the  Peace  of  those  parts  and  parishes  of  the  county  of 
Banff,  mentioned  in  the  act,  or  the  Judges  of  any  other 
competent  court, ''to  grant  warrants  for  committing  persons 
*^Jrom  the  said  city  or  counties  only  to  the  said  House  of 
Correction ;"  and  it  is  enacted,  (^  80,)  '*  that  a  regular 
"  account  shall  be  kept  of  the  work  performed  by  every 
**  prisoner,  and  the  profits  therefrom  arising,  which  profits, 
*'  after  deducting  the  maintenance^  clothing,  and  every 
**  other  expenses  attending  such  prisoner ^^  are  to  be  given 
to  their  wives  and  families,  failing  whom,  to  be  at  the 
disposal  of  the  Commissioners  of  the  Bridewell  under  cer- 
tain limitations.  Then,  as  to  the  burgh  of  Banff,  it  is 
admitted,  that  there  is  there  no  Sridewell,  nor  are  the 
respondents  bound  either  by  statute,  or  at  common  law, 
to  provide  a  Bridewell.  There  is  no  allegation  of  a  ne- 
glect or  refusal  on  their  part  to  provide  gaol  accommda- 
tion,  or  to  receive  into  the  gaol  of  Banff  any  prisoners  duly 
sentenced  to  confinment  there. 

1.  As  to  the  general  declaratory  conclusion,  which  is  the 
first  in  order  in  the  prayer  of  the  petition,  this  is  neither 
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No.  109.  the  Court,  nor  the  form,  in  which  such  a  question  can  be 
Brideweu  tried.     The  respondents  have  no  interest  to  dispute  the 
Magistrates  powcT  of  the  Court»  to  scutence  prisoners,  convicted  of  of- 
^  &c^*  fences,  committed  anjrwhere  beyond  the  statutory  bounds, 
ji^y5    to  be  imprisoned  in  the  Bridewell  of  Aberdeen.      In 
'     pursuing  an  action  of  declarator  to  have  this  found,  the 
PeUtioo.  Commissioners  of  the  Bridewell  must  expect  such  prison- 
ers to  be  to  them  a  source  of  profit,  as  is  certainly  con- 
templated by  the  statute.     But  the  question,  whether  the 
respondents  can  be  held  bound  to  relieve  the  Commis- 
sioners of  the  expense  of  maintaining  these  prisoners,  is 
one  which  ought  to  have  been  brought  to  trial  in  a  civil 
cotu-t,  and  in  the  deliberate  form  of  a  declarator.     It  is  a 
great  extension  of  the  question  tried  in  the  case  of  Ram- 
say 17.  the  Magistrates  of  Dundee,  (1st  March  1825,)  but 
it  is  as  much  of  a  civil  question. 

2.  The  second,  or  petitory  conclusion  of  the  petition  is 
equally  informal  and  incompetent.  It  is  truly  a  claim  of 
debt,  at  the  instance  of  the  petitioners,  against  the  respon- 
dents, and  involves  questions  regarding  the  way  in  which 
the  Commissioners  have  obeyed  the  direction  of  the  sta- 
tute, to  keep  an  account  of  the  profits  derived  from  the 
labour  of  each  prisoner — the  amount  of  the  rate  charged 
for  aliment,  Sec. — all  of  which  are  questions  for  the  con- 
sideration of  a  civil  court. 

On  the  merits^  there  is  no  statute,  no  decision,  and  no 
principle  of  law,  which  would  go  to  impose  upon  a  rojral 
burgh,  which  has  provided  a  sufiident  gaol,  the  additional 
burden  of  maintaining  criminals  sentenced  to  confinement 
in  the  Bridewell  of  another  county. 

The  petition  came  to  be  advised  this  day,  when  the 
Court,  having  heard  the  counsel  for  the  parties,  found 
the  true  import  and  meaning  of  the  sentences  founded  on 
in  the  petition,  so  far  as  the  same  relate  to  the  expenses 
of  maintaining  the  prisoners  committed  by  the  Circuit 
Court  of  Justiciary  to  the  Bridewell  of  Aberdeen,  from  the 
county  ol"  burgh  of  Banff,  to  be,  that  the  said  expense  is  to 
be  borne  by  the  party  or  parties  upon  whom  it  would  have 
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fi^Iexi,  had  the  said  prisoners,  instead  of  having  been  com-  No.  102. 
mitted  to  the  said  Bridewell,  been  ordered  to  be  impri-  Brid^weii 
soned  in  the  common  gaol  of  the  burgh  of  Banff,  or  any  ma^^'tratei 
other  common  gaol  of  the  county  of  Banff,  to  which  they  ^  ^•^f 
might  have  lawfully  been  committed.     But  in  respect  it    July  5 
is  incompetent  for  this  Court  to  entertain  the  question,  ' 

whether  the  county  or  burgh  of  Banff,  or  what  other  PetiUoo. 
party,  is  actually  liable  to  relieve  the  petitioners  of  said 
expense,  or  to  determine  the  amount  thereof,  refused  the 
petition,  with  the  above  Finding,  reserving  to  the  pe- 
titioners to  bring  such  civil  action  as  may  be  competent 
to  them,  for  establishing  their  claims  in  the  premises,  and 
all  defences  thereagainst,  as  accords. 

OoEDOK  &  Babbon,  W.  S.-^Iack£nzie  &  Iknes,  W.  S. — Gordon  &  Mackay, 

W.  S — Agents. 


Present,  July  7 

1837. 

m 

The  Lord  Justice-Clbbk, 
LoBDs  MkadowbanKi  Moncrbiff,  Medwyn,  Cockburn. 
Hugh  Knox,  Suspender. — McNeill — A.  M*Neili, 

AGAINST 

Ebenbzer  Ramsay,  Respondent — SoL'Gen,  Butherjurd — Davidson^ 

Combination  Laws. — Statute  6th  Gbo.  IV.  c.  129. — Proceedings 
under  this  Act  are  competent  before  the  Sheriff  of  the  county,  and  it 
is  not  necessary  that  the  trial  should  be  on  an  inducia  of  six  days,  or 
that  the  eyidence  should  be  reduced  to  writing. 

The  Suspender,  a  manufacturer  in  Tillicoultry,  and  No.  103. 
Robert  Stalker,  weaver  there,  were  cited  before  the      v?^ 
Sheriff  of  Clackmannanshire,  charged  by  the  Respondent,  '^""y- 
as  Procurator  Fiscal  of  the  county,  with  Contravention  of  i$uiip.  and 
the  Act  6th  Geo.  IV.  c.  129.*  ^'*'- 


>  By  this  Act,  entitled,  «  An  act  to  repeal  the  laws  relating  to  the 
«  combination  of  workmen,  and  to  make  other  provisions  in  lieu  thereof,**  it 
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Ko.  103.   In  so  pab  as  Robert  Walker,  maoafiurturer  at  Devootide^  near  Tilfi- 
^°^'     coultry,  having  on  or  about  the  15th  day  of  May  last,  (1837),  engaged 
Ramsay,   Of  hired  John  Glass,  James  Miller,  James  Todd,  George  Scott,  and 
l^J     Alexander  Home,  all  then,  and  now  or  lately  weavers  at  Milnathort, 
as  workmen  or  weavers  at  his  spinning  and  woollen  manufiu^tory  at 
Siui>.and  Devonside,   near   Tillicoultry  aforesaid;  and  the  said  John  Gbiss, 
^^'      James  Miller,  James  Tod,  George  Scott^  and  Alexander  Home^  hav- 
ing, on  the  15th  day  of  May  last,  or  about  that  time,  left  Milnathort 
and  were  proceeding  to  Devonside,  near  Tillicoultry,  to  enter  upon 
and  fulfil  their  engagement  aforesaid,  the  said  Hugh  Knox  and  Robert 


is  enacted,  (§  8,)  <<  That  from  and  after  the  passing  of  this  act,  if  any 
**  person  shall,  by  violence  to  the  person  or  property,  or  by  threats  or 
*<  intimidation,  or  by  molesting  or  in  any  way  obstructing  another, 
**  force,  or  endeavour  to  force,  any  journeyman,  manufacturer,  work- 
**  man,  or  other  person  hired  or  employed  in  any  manufactory,  trade  or 
«  business  to  depart  from  his  hiring  employment  or  work,  or  to  return 
*<  his  work  before  the  same  shall  be  finished,  or  prevent,  or  endea- 
"  vour  to  prevent,  any  journeyman,  manufacturer,  workman,  or  other 
"  person,  not  being  hired  or  employed,  from  hiring  himself  to,  or  from 
'<  accepting  work  or  employment  from  any  person  or  persons,  or  if  any 
"  person  shall  use  or  employ  violence  to  the  person  or  property  of  ano* 
<<  ther,  or  threats  or  intimidation,  or  shall  molest  or  in  any  way  obstruct 
**  another,  for  the  purpose  of  forcing  or  inducing  such  person  to  belong 
**  to  any  club  or  association,  or  to  contribute  to  any  common  fund,  or 
*'  to  pay  any  fine  or  penalty,  or  on  account  of  his  not  belonging  to 
"  any  particular  club  or  association,  or  not  having  contributed,  or  hav- 
*<  ing  refused  to  contribute  to  any  common,  fund,  or  to  pay  any  fine  or 
**  penalty,  or  on  account  of  his  not  having  complied,  or  of  his  refusing 
**  to  comply,  with  any  rules,  orders,  resolutions,  or  regulations  made  to 
'*  obtain  and  advance  or  to  reduce  the  rate  of  wages,  or  to  lessen  or 
<<  alter  the  hours  of  working,  or  to  decrease  or  alter  the  quantity  of 
**  work,  or  to  r^ulate  the  mode  of  carrying  on  any  manufacture,  trade, 
**  or  business,  or  the  management  thereof;  or  if  any  person  shall  by 
*<  violence  to  the  person  or  property  of  another,  or  by  threats  or  iotimi- 
<*  dation,  or  by  molesting  or  in  any  way  obstructing  another,  force  or 
<<  endeavour  to  force  any  manufacturer  or  person  carrying  on  any  trade 
«<  or  business  to  make  any  alteration  in  his  mode  of  regulating,  manage 
*<  ing,  conducting,  or  carrying  on  such  manufacture,  trade,  or  business, 
*<  or  to  limit  the  number  of  his  apprentices,  or  the  number  or  descrip- 
**  tion  of  hb  journeymen,  workmen,  or  servants,  every  person  so  of- 
*'  fending,  or  aiding,  abetting,  or  assisting  therein,  being  convicted 
thereof,  in  manner  herein  after  mentioned,  shall  be  imprisoned  only, 
or  shall  and  may  be  imprisoned  and  kept  to  hard  labour  for  any  time 
not  exceeding  three  calendar  months," 


u 
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Stalker^  aloDg  with  a  number  of  disorderly  persons,  did  both  and     No.  103. 
each,  or  one  or  other  of  them,  time  foresaid,  on  or  near  to  the  road      ^no* 
leading  from  Dollar,  in  the  county  of  Clackmannan  to   Tillicoultry  Ram'ray, 
aforesaid,  and  at  or  near  to  that  part  of  the  said  road  which  is  in  the    ^^JlJ 
near  neighbourhood  of  a  place  called  *  Tait's  Tomb,'  and  at  various  * 

places  on  or  near  the  said  road,  between  <  Tait's  Tomb'  and  Tilli-  gugp.  ^14 
coultry  aforesaid;  and,  in  particular,  at  or  near  to  the  place  to  the      ^^ 
eastward   of  Tillicoultry  aforesaid,  where   the  road  leading  towards 
Coalnaughton,  or  towards  Alloa,  both  in  the  county  of  Clackmannan, 
branches  off  from  the  foresaid  road,  violently,  wickedly,  and  feloni- 
ously attack  and  assault  the  said  John  Glass,  James  Miller,  James 
Tod,  George  Scott,  and  Alexander  Home,  or  one  or  more  of  them ; 
and  did  put  them,  or  one  or  more  of  them,  in  bodily  fear  ;  and  did  in^ 
tercept  and  obstruct  them  by  blocking  up  the  road  with  their  persons, 
and  refusing  to  allow  them  to  pass,  and  by  using  threatening  and 
menacing  language  towards   them,  did  thereby,  and  by  other  acts 
qf  violence,  and  by  threats  and  intimidation,  and  by  molesting  and 
obstructing  them ;  force,  or  endeavour  to  force,  the  said  John  Glass, 
James  Miller,  James  Tod,  George  Scott,  and  Alexander  Home,  or 
one  or  more  of  them,  hired  as  aforesaid,  to  depart  from  their  said 
hiring  or  engagement  with  the  said  Robert  Walker,  or  otherwbe  did 
prevent  the  said  John  Glass,  James  Miller,  James  Tod,  George  Scott, 
and  Alexander  Home,  or  one  or  more  of  them,  from  accepting  em- 
ployment from  the  said  Robert  Walker  as  workmen  at  his  manufac- 
tory aforesaid."     "  As  also,  the  said  Robert  Walker  having,  in  ad- 
dition to  his  other   workmen,   engaged   the  before-mentioned  John 
Glass,  James  Miller,  James  Tod,  George  Scott,  and  Alexander  Home, 
as  workmen  or  weavers  at  his  manufactory  aforesaid;  and  they  being, 
accordingly,  about  to   enter  his  said  employment,   the  said   Hugh 
Knox  and  Robert  Stalker,  along  with  a  crowd  of  disorderly  persons, 
did  both  and  each,  or  one  or  other  of  them,  time  and  place  generally 
and   particularly  above  libelled,   violently,  wickedly,  and  feloniously 
attack  and  assault  the  said  Robert  Walker,  and  did  put  him  in  bodily 
foar,  and  did  thereby,  and  by  other  acts  of  violence,  and  by  threats 
and  intimidation ;  and  by  molesting  or  obstructing  him,  force,  or  en- 
deavour to  force,  the  said  Robert  Walker,  carrying  on  business  as  a 
manufacturer  aforesaid,  to  make  alterations  in  his  mode  of  regulating 
or  carrying  on  his  manufocture,  trade,  or  business,  and  to  limit  the 
number  or  description  of  his  journeymen,  workmen,  or  assistants." 

This  complaint  having  been  supported  by  the  oath  of 
Mr.  Robert  Walker,  in  tenns  of  sect.  7  of  the  statute,  the 
Suspender  and  Stalker  were  on  the  afternoon  of  the  1 4th 
of  June,  cited  to  appear  before  the  Sheriff  on  the  16th. 
The  diet  against  Stalker  was  then  deserted,  and  Knox 
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^iJir*  ^®^^"S  pleaded  not  guilty,  Mr.  Walker  was  again  exa- 

»•       mined  in  support  of  the  complaint,  and  four  witnesses 

July  7 '  ^ere  examined  in  exculpation.      The  Sheriff  convicted 

1A37 

'     Knox,  and  sentenced  him  to  be  imprisoned  in  the  tolbooth 


Sutp.  and  of  Stiriiug,  being  the  common  jait  of  the  county  of  Clack- 
mannan, for  the  period  of  three  calendar  months. 

Knox  having  been  incarcerated  under  this  sentence, 
presented  to  the  Court  a  bill  of  suspension  and  liberation, 
on  the  following  among  other  grounds : — (1.)  The  statute 
6th  Geo.  IV.  c.  129»  has  exclusive  reference  to  the  juris- 
diction and  machinery  of  the  Justice  of  Peace  Courts. 
Although,  by  §  11,'  the  Sheriff  is  authorised  to  try  the 
species  of  offence  established  by  this  statute,  and  to  award 
the  punishment  thereby  authorised,  it  is  imperative  that 
he  should  do  so  according  to  the  established  rules  of  his 
Court  in  criminal  cases,  (Lord  Moncreiff's  opinion  in  the 
case  of  Buchanan  and  Rae,  24th  Jan.  1835,  Fac.  Col.) 
And,  by  these  rules,  the  complaint,  in  the  present  case, 
ought  to  have  been  on  an  inducue  of  sir  days,  (Act  of 
Adjournal,  17th  March  1827;  Alison,  2,  p.  40.) — (2.) 
No  part  of  the  depositions  of  the  witnesses  was  taken 
down  in  writing.  This  is  a  necessary  part  of  the  pro- 
cedure in  criminal  trials  before  the  Sheriff  or  Bui^h 
Courts.  (9th  Geo.  IV.,  c.  29,  $  18.  Alison,  2,  p.  49.) 
Indeed  it  is  a  universal  rule,  that  where  there  is  a  right 
of  appeal,  or  of  suspension, — (as  there  is  of  appeal  expressly 
in  the  present  case,  and  of  suspension  because  not  pro- 
hibited)— the  depositions  of  the  witnesses  must  be  taken 
down.  (Tait's  Justice,  4th  ed.  p.  398.  Blair's  Justices* 
Manual,  p.  248.) 

It  was  answered  for  the  respondent : — 
(1.)  The  statute  founded  on,  repeals  not  only  a  great 
variety  of  statutes,  but  also  the  common  law  on  the  sub- 


1  **  That,  in  Scotland,  all  prosecutions  under  this  act  may  be  insisted 
«  in  at  the  instance  of  the  public  prosecutor,  and  may  be  Judged  of 
*"  either  by  two  Justices  of  the  Peace,  or  by  the  Sheriff  ef  the  county 
*<  within  which  the  offence  may  have  been  committed.** 
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ject  of  combinations  among  workmen,  in  reference  to  the  no.  io:t 
rate  of  their  wages,  and  creates  a  new  statutory  offence,    ^"®* 
for  the  trial  of  which  it  prescribes  a  peculiar  form.      The  ^^'•J' 
punishment  prescribed   hy   §  8  can  be  inflicted    only     iss?' 
after  a  conviction  in  the  manner  specified  in  the  sub-  ^^^    ^^^ 
sequent  clauses,  of  which  §  11  provides,  that  prosecu-     i^ib. 
tions  under  the  statute  *'  may  be  judged  of  either  by  two 
Justices  of  the  peace,  or  by  the  sheriff^  of  the  county,^* 
(Hume,  vol.  I.  p.  497.)     If  a  trial  of  this  nature  could 
not  proceed  before  the  Sheriff,  except  on  an  inducue  of 
six  days,  the  object  of  the  statute,  which  was  to  provide 
^  a  speedy  and  summary  mode  of  prosecution,  for  offences 
**  of  this  frequent  and   dangerous   description,  without 
•*  the  intervention   of  a  jury,    or   of  the  delay  inci- 
^  dent  to  the  ordinary  mode  of  trial,"  (Alison,  I.  p.  190,) 
would  be  defeated.     And  it  cannot  be  contended,  that  the 
procedure  should  have  been  in  the  usual  summary  form 
of  the  Sheriff  Court,  because  the  power  of  the  Sheriff,  in 
regard  to  the  extent  of  punishment,  would  thus  be  made 
inferior  to  that  of  the  Justices  of  the  Peace.     (2.)  The 
depositions  of  the  witnesses  were  taken   down  by  the 
Sheriff,  and  a  note  thereof  preserved  by  him  in  the  same 
manner  as  is  done  in  summary  trials,  under  the  Acts  9th 
Geo.  IV.  c.  29,  and  Ist  William  IV.  c.  87.      But  the 
statute  founded  on  does  not  require  that  the  evidence 
should  be  taken  down  in  writing.^ 

McNeill,  for  the  suspender,  argued, — ^Though  it  is 
declared  by  ^  11,  that  the  Sheriff  is  to  have  power  to  try 
the  offence — ^the  machinery  of  the  Act  is  applicable  to 
Justice  of  Peace  Courts  alone,  and  the  intention  must  have 
been,  that  if  the  Sheriff  tried  it,  he  should  do  so,  according 

^  By  §  7,  the  Judge  is  **  authorised  and  required  forthwith  to  make 
**  inquiry  touching  the  matters  complained  of,  and  to  examine  into  the 
**  same  by  the  oath  or  oaths  of  any  one  or  more  credible  person  or 
**  persons,  as  shall  be  requisite,  and  to  hear  and  determine  the  matter 
««  of  every  such  complaint,  and  upon  confession  of  the  party,  or  proof 
**•  by  one  or  more  credible  witness  or  witnesses,  upon  oath,  to  convict 
**  or  acquit  the  party  or  parties,  against  whom  complaint  shall  have 
'«  been  made  as  aforesaid." 
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Na  109.  to  the  ordinary  forms  in  his  Court.     There  is  an  ^peal 

^^    provided  from  the  two  Justices  to  the  Quarter  Sessions ; 

^^f^7'  and  it  must  have  been  intended,  that  there  should  be  a 

July  7 

1837.     similar  appeal  from  the  Sheriff  to  the  Court  of  Justiciary, 
T~~  which  appeal — so  far  as  the  evidence  is  concerned^— is 
Liih     rendered  nugatory,  by  the  depositions  of  the  witnesses 
not  having  been  taken  down  in  writing. 

The  Solicitor-Gekeral,  for  the  respondent, 
answered, — The  Sheriff  comes  in  the  place  of  the  whole 
Court  of  Justices— 'Uot  merely  of  the  two  Justices  in 
the  first  instance,  but  of  the  Quarter  Sessions,  and  there 
is,  therefore,  no  appeal  on  the  evidence  from  the  Sheriff's 
judgment. 

Lord  Medw  yn — I  entertain  doubts  in  this  case.  It  is 
quite  clear  that  the  proceeding  is  competent  before  the 
Sheriff,  and  the  question  is,  what  is  the  form  of  procedure 
to  be  followed  by  him  ?  Not  his  common  law  jurisdiction, 
I  am  quite  clear ;  but  although  no  form  is  prescribed  in 
the  statute,  he  must  foUow  the  same  procedure  as  the 
Justices,  as  nearly  as  possible ;  with  this  difference,  that  the 
complaint  may  be  at  the  instance  of  the  public  prosecutor. 
One  credible  witness  will  suffice,  and  the  proceedings  may 
be  in  absence  of  the  party.  Now  the  party  sentenced  by  two 
Justices,  is  expressly  authorised  to  appeal  to  the  Quarter 
Sessions,  and  he  would  thus  obtain  a  review  of  the  con« 
viction  on  its  merits.  According  to  our  practice,  the 
evidence  of  the  witnesses  would  be  taken  down  in  writing, 
and  the  Quarter  Sessions  would  judge  if  it  supported  the 
conviction.  If  we  followed  in  this  instance  the  English 
practice,  which  I  believe  does  not  set  forth  the  evidence, 
then  the  party  having  the  right  of  appeal,  would,  I  pre- 
sume, have  the  same  remedy  as  in  England,  and  the 
Sessions  would  re-examine  the  witnesses,  and  try  the  case 
on  its  merits.  Now,  did  the  Act  intend  to  make  the 
judgment  of  the  Sheriff  final  on  the  merits,  leaving  it  open 
to  come  to  this  Court,  only  on  the  ground  of  irregularities 
in  the  proceedings,  or  excess  of  powers? — or  is  it  only  in- 
tended to  make  the  proceeding  competent  equally  before 
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« 

him,  as  before  the  two  Justices  ?  This  is  the  view  I  ia-  No.  los. 
cline  to  take  of  the  Act,  and  as  the  review  of  the  Court  is    ^^ 
not  excluded,  it  must  be  competent  iu  this  case,  as  in  every  ^j|^/* 
other,  where  this  right  is  not  specially  excluded,  to  obtain    iw. 
a  review  of  his  judgment    At  the  date  of  this  Act,  the  ^    ^ 
Sheriff  could  in  no  case  dispense  with  taking  down  the     x^b. 
evidence.     This  was  our  common   law  practice  in  aU 
Courts,  first  dispensed  with  by  9th  Geo.  IV.  c.  29.    By  the 
Sheriff  not  taking  down  the  evidence  here,  the  complainer 
has  not  the  same  means  of  review  on  the  merits  of  his 
complaint,  as  the  party  complaining  to  the  Quarter  Sessions 
has.     I  cannot  think  it  was  intended  to  limit  the  power  of 
review  of  the  Sheriff's  judgment,  as  there  is  no  provision 
in  the  statute  which  prohibits  or  restricts  the  review  of 
this  Court 

The  Lord  Justice-Clerk. — ^This  is  an  important 
question,  which  we  are  called  upon  rather  summarily  to 
decide ;  but  when  we  consider  the  nature  and  object  of  this 
statute,  repealing  all  the  former  combination  laws,  and 
introducing  a  new  code  in  cases  of  violence  and  molestation 
arising  out  of  combinations,  with  a  new  form  of  process 
and  conviction,  all  the  doctrines  of  the  common  law  are 
to  be  thrown  aside,  which  are  not  found*  in  the  statute. 
If  I  imderstand  the  Act,  We  are  bound  to  refuse  libera- 
tion here.  All  the  clauses  are  framed  more  especially 
with  a  view  to  England,  till  we  come  to  section  11, 
which  provides,  that  in  Scotland  such  prosecutions 
may  be  at  the  instance  of  the  Public  Prosecutor,  *^  and 
^  may  be  judged  of,  either  by  two  Justices  of  the  Peace, 
«  or  by  the  Sheriff  of  the  county."  The  whole  form 
of  procedure  must  be  the  same  before  either  tribunal. 
I  am  botmd  to  hold  that  the  l^islatore  knew  the  consti* 
tution  of  our  Sheriff  Courts,  and  intended  to  repose  the 
same  confidence  in  the  judgments  of  the.  Sheriffs  in  this 
matter,  as  in  that  of  the  Justices.  They  are  entitled  to 
proceed  according  to  the  provisions  of  the  Act,  on  the 
oath  of  one  witness,  and  in  absence  of  the  party.  This 
they  could  not  do  under  their  ordinary  jurisdiction ;  so 
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No.  103.  that  I  lay  out  of  view  the  oommou  law  jurisdiction  of  the 

^^    Sheriff.     The  Sheriff  is  just  viewed  as  the  Quarter  Ses- 

^iir?'  8^^°s,  and  his  judgment  is  reviewable  by  this  Court,  so 

1S37.     far  as  he  has  or  has  not  carried  the  Act  properly  into  ef- 

Q^   ^^  feet.      I  think,  that  under  the  provisions  of  the  Act,  the 

lab.     Justices  are  not  required  to  set  down  the  evidence  in 

writing,  and  of  course  the  Sheriff  cannot  be  required  to 

do  so. 

Lord  Meadowbank. — ^I  concur.  All  the  previous 
clauses  in  this  statute  apply  solely  to  England,  till  the 
11th  section,  which  again  applies  to  Scotland  only.  In 
this  there  is  nothing  about  any  appeal.  There  may  be  a 
review,  but  there  is  at  least  no  provision  made  for  it.  My 
opinion  on  the  whole  is,  that  the  intention  of  the  legisla^- 
ture  was  to  make  the  Sheriff's  judgment  final  on  the 
merits,  and  that  this  perhaps  is  the  most  useful  part  of 
the  whole  Act. 

Lord  M oncreiff. — I  also  concur.  I  think  the  whole 
argument  against  the  competency  of  the  procedure  here 
would  go  to  make  it  impossible  to  extricate  this  matter  be- 
fore the  Sheriff.  But  the  Act  specially  provides,  that  such 
a  complaint  shall  be  competent  before  the  Sheriff,  and  we 
must  interpret  it  so  that  he  may  execute  it.  I  think  the 
Sheriff,  in  this  case,  was  competent  to  try  this  complaint, 
and  that  the  procedure  adopted  is  not  objectionable. 

Lord  Cockburn. — I  concur  also,  and  especially  in  the 
observation  of  Lord  Moncreiff,  that  the  ailment  against 
the  competency  here  would  make  it  incompetent  to  pro- 
ceed before  the  Sheriff  at  all,  and  that  importing  any  of 
his  common  law  jurisdiction  or  form  of  procedure  into 
this  proceeding,  would  void  the  statute  altogether.  I 
would  rather  trust  to  the  judgment  of  a  Sheriff  than  to 
a  whole  bench  of  Justices. 

The  Court  accordingly  refused  the  bill  with  expenses. 

Mackintosh  &  Gemmcll,  S.  S.  C— David  Cleghork,  W.  S.— A(;eiiu. 
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Present,  July  12 

1837. 

Lords  Mbadowbank,  Mackbnzib,  Moncreiff. 
Her  Majbsty's  Advocatjb — Shaw  Stewart — Handynde. 

AGAINST 

Alexandbr  Gray — H.  G.  BeiL  i 

Witness — Process. — A  witness  who  has  remained  in  Court  after  his 
examination  for  the  prosecution,  cannot  be  examined  in  exculpation, 
if  the  Prosecutor  objects. 

Alexander  Gray  was  charged  with  aggravated  Assault  No.  io4« 

on  his  own  wife.  Oray. 


He  pleaded  not  guilty ;  and  a  proof  was  led.  AmwIc 

After  the  case  for  the  prosecution  was  closed,  H.  6. . 
Bell,  for  the  pannel,  proposed  to  re-examine,  in  exculpa- 
tion, one  of  the  crown  witnesses. 

Shaw  Stewart,  for  the  prosecution,  objected — that 
the  witness  had  be^n  in  Court  since  his  former  examina- 
tion.' 

The  objection  was  sustained,  and  the  witness  found  in- 
admissible. 

The  Jury,  by  a  plurality  of  voices,  found  the  libel  not 
proven. 

In  respect  of  which  verdict  of  Assize,  the  pannel  was 
assoilzied  simpliciter,  and  dismissed  from  the  bar. 


^  The  statement  of  the  law  on  the  subject,  by  Mr.  Alison,  (Vol.  II. 
p.  544,)  is,  that  <*  a  witness  for  the  crown  may  be  examined  in  exculpa- 
**  tion,  though  he  has  remained  in  Court  after  his  examination  for  the 
**  crown  has  ceased,  if  the  Prosecutor  doee  not  object;  but  he  cannot  be 
*'  examined  again  for  the  crown,  even  with  the  pannel's  consent. 
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July  17  Present, 

1837. 

Lords  Mackenzie,  Moncrxiff,  Mbdwtn. 
Hbr  Majesty's  Advocate — SoL-Gen.  Ruthurfurdr^Shaw  Stewart 

AGAINST 

William  Sutherland,  John  Black,  and  John  Macaulay — Horn. 

Evidence — Production. — Opinion  indicated  by  the  Conrt,  that  the 
owner  of  an  article  of  dress  charged  as  having  been  stolen,  cannot  be 
asked  to  identify  it  on  the  person  of  a  pannel  at  the  bar,  as  it  has  not 
been  included  in  the  productions  against  him,  lodged  in  due  time  in 
the  clerk's  hands. 

^fliiS^  William  Sutherland,  John  Black,  and    John 
Snthertand  Macaulay  were  charged  with  Theft  by  House-break- 

and  ^ 

others,     iog,  &C. 

^—^"-^     Amonff  the  articles  charged  as  havine^  been  stolen,  was 

Theft,  &c  °  °  ^ 

"  a  pair  of  plaiding  trowsers,  the  property  or  in  the  law- 
**  fill  possession  of  the  said  William  Mercer.'*  Mr.  Mer- 
cer, in  the  course  of  his  examination,  wished  to  identify 
these  trowsers  on  the  person  of  the  pannel  Sutherland. 

Horn,  for  the  pannels,  objected — It  is  incompetent 
to  use  in  evidence  an  article  of  dress  on  one  of  the  pan- 
nels, which  was  not  lodged  in  the  clerk's  hands  two  days 
before  the  trial.     (Alison,  Vol.  H.  p.  593.) 

Shaw  Stewart,  for  the  prosecution,  answered — In 
a  case  of  murder,  the  Prosecutor  has  been  permitted,  for 
the  purpose  of  identification,  to  dress  the  pannel  in  the 
clothes  which  he  wore  on  the  night  of  the  murder. 

Horn  replied, — (1.)  In  the  case  referred  to,  the 
dress  was  specially  mentioned  in  the  Indictment,  and 
warning  given  of  the  Prosecutor's  intention  to  use  it  in 
evidence.  (2.)  The  article  used  was  not,  as  in  this  case, 
part  of  the  stolen  property,  but  the  pannel's  own  dress, 
which  was  employed  merely  for  the  purpose  of  identi- 
fication. 

The  Court  having  indicated  an  opinion  that  the  objec- 


AND  CIRCUIT  COURTS  OF  JUSTICIARY.  527 

lion  was  well  founded.  The  Solicitor-GekeraIi  with*  nik  io6. 
drew  the  evidence.  Suthiriuidy 

and 
othen, 

The  jury  found  the  pannels  guilty.  ^i^^ 


In  respect  of  which  verdict  of  Assize,  they  were  sen-  '^^•^  *^*'- 
tenced  to  be  transported  beyond  seas,  for  the  period  of 
seven  years. 


Her  Majesty's  Advocats. — Sol.- Gen.  Ruiherfurd-^Shaw 

Stewart 

AOAIMST 

Neil  Mjsllbn. — Horn, 

Witness— Parent  and  Child. — A  girl  between  thirteen  and  four- 
teen years  of  age  is  admissible  as  a  witness  against  her  (ather,  as 
being  beyond  the  years  of  pupilarity  in  females. 

Neil  Mellen  was  charged  with  aggravated  Assault  Na  loe. 
on  his  own  wife.  MdSen 

July  17 

He  pleaded  not  guilty.  ' 


On  the  pannel's  daughter,  between  thirteen  and  four-  Amnit. 
teen  years  of  age,  being  called  as  a  witness, 

Horn,  for  the  panuel,  objected — That  she  was  inadmis- 
sible as  a  witness  against  her  father. 

Lord  MoKcreiff. — The  witness  is  beyond  the  years 
of  pupilarity  in  females,  and  is  therefore  admissible.' 

The  objection  was  accordingly  repelled,  and  the  wit- 


^  This  decision  may  be  considered  as  settling  the  point  referred  to  as 
doubtful  in  the  note  on  the  case  of  William  Fleet,  December  14  1835, 
ante  p.  13,  and  the  opinion  of  Mr.  Alison  (vol.  2,  p.  465)  there  quoted 
— namely,  whether  fourteen  is  the  boundary  of  the  inadmissible  age  in 
both  sexes. 
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Na  100.  ne88»  after  having  been  informed  of  her  option  to  decline 
MeUen,  giving  evidence,  was  sworn,  and  examined  at  some  length. 
^i^.^       After  the  examination  of  some  other  witnesses,  the  So- 

>licitor-6eneral,  for  the  prosecution,  stated  his  intention  of 

giving  up  the  case. 

The  jury  accordingly  found  the  pannel  not  guilty. 

In  respect  of  which  verdict  of  Assize,  he  was  assoilzed 
simpUciter^  and  dismissed  firom  the  bar. 


Anault. 


Her  Majesty's  Advocate.— jSUL-GVu.  RuAerJurd — Ha 

AGAINST 

Nathan  M'Lachlan — Paiton. 

Pebjubt-^Statutb  2d  and  Sd  William  IV.  c.  65. — Informatiom 
ordered  on  the  relevancy  of  a  charge  of  Peijnry  under  the  ReTorm 
Act. 

Na  107.  Nathan  M'Lachlan,  merchant  or  accountant  in  Green* 
M'LmUui,  ock,  was  charged  with  Perjury, 

July  17 
1837. 

^  In  so  far  as,  by  an  Act  passed  in  the  2d  and  Sd  year   of  the 

Pajary.  reign  of  his  late  Majesty  King  William  the  Fourth,  chapter  65,  enti« 
tuled  an  "  Act  to  Amend  the  Representation  of  the  People  of  Scot- 
land ;"  it  is  enacted  by  section  26th,  «  That  in  all  elections  after  the 
<<  end  of  this  present  Parliament,  every  qualified  person  whose  name  shall 
<*  appear  on  the  last  corrected  register,  and  none  other,  shall  be  entitled  to 
**  vote ;  and  it  shall  not  be  competent  to  inquire  on  that  occasion  into 
«<  any  other  facts,  except  those  of  the  party  tendering  the  vote  being 
«  truly  the  individual  mentioned  in  the  said  register,  of  bis  being  still 
«  possessed  of  the  qualification  there  recorded,  on  his  own  account,  and 
<*  not  in  trust  for,  or  at  the  pleasure  of,  any  other  person,  and  of  his  not 
«  having  previously  voted  at  that  election  :  Provided  always,  that  the 
"  inquiry  into  these  facts  sliall  on  this  occasion  be  confined  to  the  put- 
<*  ting  to  the  person  so  tendering  his  vote,  if  the  Sheriff  shall  be  requir- 
<*  ed  so  to  do  on  behalf  of  any  candidate,  an  oath,  or,  if  he  be  a  Quaker 
"  or  Moravian,  a  solemn  affirmation,  in  the  form  of  the  schedule  (I.)  to 
"  this  Act  annexed ;  and  it  shall  not  be  competent  at  any  such  poll  or 
'*  election,  to  put  to  any  registered  voter  any  other  oath  or  affirmation 
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^  whatsoever,  except  only  an  oath  or  aflftrmation  against  bribery,  which  No.  107. 
<<  if  required  on  the  part  of  any  candidate,  shall  then  be  pat  by  ^^j^J^?^^^ 
**  Sheriff  in  the  form  of  schednle  (K.)  to  this  Act  annexed :  Provided  Jniy  17 
«  always,  that  any  person  who  has  claimed  to  be  re^stered,  but  whose     ^^7- 
"  daim  has  been  rejected  by  the  Sheriff  or  Court  of  Review,  may  not-         _ 
<<  withstanding  tender  his  vote  at  any  election,  where  such  register  is      ^'^ 
**  in  force ;  and  the  Sheriff,  or  his  Sttfastitute,  shall  enter  any  vote  so 
**  tendered^  with  the  name  of  the  person  for  whom  it  is  given,  distin* 
"  guishing  the  same  from  the  votes  given  by  persons  on  the  regbter ;  so 
"  that  it  may  be  in  the  power  of  any  election  committee  to  give  effect 
''  to  snch  vote  in  deciding  upon  the  validity  of  any  disputed  election  ; 
M  but  no  scmtiny  shall  be  allowed  by,  or  before,  any  returning  officer^ 
''  with  r^ard  to  any  votes  given  or  tendered  at  any  such  election," — 
which  schedule  (I.)  referred  to  as  being  annexed  to  said  Act,  is  in  the 
following  terms :— <<  I,  A.  B.,  do  solemnly  swear  [or  affirm]  That  I  am 
*'  the  individual  described  in  the  register  for  as  A.  B, 

**  of  [A«f^  inseri  deseripUon  in  the  same  wards  as 

*'  contained  in  the  register"]  that  I  am  still  the  proprietor  [or  occu- 
"  pant]  of  the  property  for  which  I  am  so  registered,  and  hold  the 
^<  same  for  my  own  benefit,  and  not  in  trust  for,  or  at  the  pleasure  of 
"  any  other  person ;  and  that  I  have  not  already  voted  at  this  elec- 
**  tion  f  and  the  said  Nathan  M'Lachlan  having  been,  on  or  about  the 
2d  day  of  October  1882,  duly  registered  in  terms  of  the  said  Act,  as  a 
qualified  voter  for  the  county  of  Renfrew,  as  proprietor  of  a  piece  of 
ground,  with  the  front  tenement  of  land  and  house  behind  the  same, 
and  other  buildings  and  meliorations  made  on  the  said  portion  of 
ground,  situated  on  the  shore  of  Gourock,  and  lying  within  the  burgh 
and  barony  thereof,  in  the  parish  of  Innerkip,  and  county  of  Renfrew, 
in  terms  of  a  claim  signed  by  him,  bearing  to  have  been  subscribed  at 
Greenock,  the  eleventh  August  eighteen  hundred  and  thirty-two  years ; 
and  a  writ  for  the  election  of  a  member  to  serve  in  Parliament  for  the 
shire  of  Renfrew,  having  been  duly  proclaimed  by  the  Sheriff  of  Ren- 
frewshire, on  or  about  the  26th  day  of  January  1837 ;  and  a  poll  hav- 
ing been  demanded,  and  the  Sheriff  having,  in  terms  of  said  Act, 
named  and  appointed  the  27th  and  28th  days  of  January  1837,  to  be 
the  days  of  polling,  at  places  previously  appointed,  in  terms  of  said  Act . 
and  the  said  Nathan  M'Lachlan  having,  on  the  27th  of  January  1837, 
within  or  near  to  the  Sheriff- clerk's  office,  in  the  town  of  Greenock,  and 
county  aforesaid,  being  one  of  the  polling-places  duly  appointed,  in 
terms  of  said  Act,  tendered  his  vote  at  said  election  as  a  qualified 
voter,  in  terms  of  the  registration  above  libelled ;  and  Claud  Marshall, 
Esquire,  sheriff-substitute  of  the  Lower  Ward  of  Renfrewshire,  then 
acting  as  polling  sheriff  at  said  polling-place^  by  virtue  of  a  nomination 
or  appointment  made  by  the  said  Sheriff  of  Renfrew  in  hb  favour,  in 
terms  of  said  Act,  having  been  required  by  Thomas  King,  writer  in 
Greenock,  one  of  the  agents  and  mandatories,  or  otherwise  acting  in 

2  M 
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No.  107.   behalf  of  Sir  John  Maxwell  of  Pollock,  Baroiiet»  one  of  the  candidatea 

WIm^    ^^  ^^  election,  to  put  to  the  said  Nathan  M'Lachlan  the  oath,  in  the 

July  17    form  of  the  aaid  Schedule  (I)  annexed  to  the  foreaaid  Act»  as  above 

1837.      libelled,  the  said  Claud  Marshall  thereupon  administered  to  him*  in 

" *  usual  and  accustomed  form,  the  said  oath;  and  the  said  Nathan 

T^rjuij.  j^iLaQiiigm  taking  the  said  oath  did,  then  and  there,  in  the  pre* 
sence  of  the  said  Claud  Marshall,  wickedly,  wilfully,  falsely  and 
feloniously  swear,  and  make  oath,  in  the  following  terms,  or  terms 
of  the  same  meaning,  import,  or  effect  :^-"  I,  Nathan  M^Lachlan,  do 
'<  solemly  swear,  that  I  am  the  individual  described  in  the  register  for 
**  the  county  of  Renfrew,  as  Nathan  M'Lachlan,  merchant  in  Greenodc* 
**  proprietor  of  houses  and  ground  in  Gourock,  parish  of  Innerkip 
«  — that  I  am  still  the  proprietor  of  the  property  for  which  I  am  so  re- 
«  gistered,  and  hold  the  same  for  my  own  benefit,  and  not  in  trust  lor 
*^  or  at  the  pleasure  of,  any  other  person,  and  that  I  have  not  already 
<«  voted  at  this  election ;"  whereas  the  said  oath  was  fiJse,  and  was 
known  by  him  at  the  time  of  swearing  the  same  to  be  false,  inasmuch 
as  the  truth  is,  and  it  will  be  proved,  and  be  then  well  knew  that  he 
was  not  then  proprietor  o(  and  did  not  hold  for  his  own  benefit  the 
said  houses  and  ground  in  Gourock,  and  parish  of  Innerkip,  in  respect 
of  which,  in  terms  of  his  said  claim  above  libelled,  he  had  been  rois- 
tered as  aforesaid ;  but,  at  the  time  of  his  emitting  and  making  the 
said  oath,  he  had  ceased  to  be,  and  was  not  proprietor  of  the  said 
houses  and  grouud,  or,  at  least,  he  did  not  then  hold  the  same  for  his 
own  benefit,  in  so  far  as  he  had,  on  or  about  the  9th  day  of  January 
1835,  by  a  disposition  and  assignation  bearing  to  be  executed  by  him, 
disponed  and  conveyed  the  said  houses  and  ground,  or  the  right 
and  title  in  his  person  to  the  said  houses  and  ground,  in  respect 
of  which  he  was  registered  as  aforesaid,  to  Neil  M*Ndll,  design- 
ed in  the  said  disposition  and  assignation.  Baker,  City  Quay,  in 
Dublin,  and  in  which  houses  and  ground  the  said  Neil  M'Neill 
was  infefl  on  said  disposition  and  assignation;  and  the  instru* 
ment  of  sasine  following  thereon  is  dated  on  or  about  the  9th 
day  of  January  1835,  and  stands  recorded  in  the  particular  Regis- 
ter of  Sasines  for  the  shire  of  Renfrew,  as  registered  on  the  12th  day 
of  January  1835,  and  the  said  houses  and  ground,  or  the  right  and  title 
to  the  said  houses  and  ground,  were  thereafter,  by  a  disposition  and  as- 
signation, bearing  to  be  executed  by  the  sud  Neil  McNeill,  disponed 
and  conveyed  by  him,  on  or  about  the  8th  day  of  May  1835,  to  John 
Lachlan  M'Kirdy,  designed  in  said  disposition  and  assignation  last 
mentioned,  as  formerly  residing  in  Greenock,  and  then  mercantile 
clerk  In  Quebec,  and  in  which  houses  and  ground,  the  said  JohnJLach- 
lan  M*Kirdy  was  infeft,  upon  said  disposition  and  assignation ;  and  the 
instrument  of  sasine  following  thereon,  is  dated  on  or  about  the  20th 
day  of  June  1835,  and  stands  recorded  in  the  particular  Register  of 
Sasines  for  the  shire  of  Reufi^w,  as  registered  on  the  22d  day  of  June 
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1835 ;  and  the  rants  payable  by  the  tenaoto  in  the  occupation  of  the  No.  107. 
flaid  houses  and  ground,  or  part  thereof  were  drawn,  and  receiyed  in^^^|^|y^ 

name»  and  for  behoof  of,  sucoessiTely,  the  said  disponees,  Neil  McNeill,  July  17 

and  John  Lachlan  M^Kirdy,  and  receipts  or  discharges  therefor  grants  ^^^' 

ed  in  their  names,  as,  successively,  proprietors,  from  and  after  the  next  ' 

terms  respectively  following  the  dates  of  their  infeftments  above  speci-  *      ' 


fled :  And  the  said  Nathan  M*Lachkn  having  been  apprehended  and 
taken  before  the  said  Gland  Marshall,  Esquire,  cUd,  in  his  presenoe,  at 
Greenock,  upon  the  dd  of  March  1887,  emit  and  subscribe  a  declara- 
tion :  Which  declaration,  as  also  the  register  of  qualified  voters  for  the 
county  of  Renfrew  for  the  year  1832,  or  a  certified  copy  of  an  entry 
extracted  from  said  register ;  as  also  a  paper,  bearing  to  be  a  claim  for 
**  Nathan  M'Lachlan,"  to  be  enrolled  as  a  voter  in  the  county  of  Ren- 
frew, and  to  be  dated  20th  August  1832,  and  to  be  numbered,  No.  50, 
and  No.  88,  or  a  certified  copy  thereof;  as  ako  one  of  the  poll-books 
for  the  county  of  Renfrew,  contuning  the  poll  at  Greenock,  on  the 
27  th  day  of  January  1837,  bearing  to  be  subscribed  '<  Claud  Marshall," 
<<  Jas.  Inglis,"  or  a  certified  copy  of  an  entry  extracted  therefi^m ;  as 
also  a  nomination  and  appointment  by  John  Colin  Dunlop,  Esquire, 
sheriff  of  Renfirewshire,  of  Claud  Marshall,  Esquire,  sheriff-substitute, 
Greenock,  to  act  as  polling- sheriff  for  the  county  of  Renfrew,  bearing 
to  be  dated  **  Paisley,  25th  January  1837  ;"  as  also  an  extract  of  a  sa- 
sine^  bearing  to  be  in  favour  of  Neil  McNeill,  baker,  City  Quay,  Dub- 
lin, and  to  be  dated  9th,  and  recorded  12th  January  1835,  and  to  be 
extracted  from  the  records  in  His  Majesty's  General  Register-House, 
by  one  of  the  keepers  of  these  records ;  as  also  an  extract  of  a  sasine 
bearing  to  be  in  fiivour  of  John  Lachlan  Mackirdy,  formerly  residing 
in  Greenock,  now  mercantile  clerk,  Quebec,  and  to  be  dated  20th,  and 
recorded  22d  June  1835,  and  to  be  extracted  from  the  records  in  His 
Majesty's  General  Register-House,  by  one  of  the  keepers  of  these  re- 
cords ;"  as  also  a  paper  consisting  of  eleven  pages  of  manuscript,  and 
bearing  to  be  titled  on  the  back  "  Dft.  Dbpositton  and  Assignation  by 
<<  Mr.  Nathan  M'Lachlan,  in  favour  of  Mr.  Neil  McNeill,  1835 ;"  as 
also  a  paper,  consisting  of  fourteen  pages  of  manuscript,  and  bearing  to 
be  titled  on  the  back,  "  Dft.  Dbposition  and  Assign,  (or  Translation,) 
**  by  Neil  McNeill,  To  John  L.  Mackirdy,  1835  ;**  as  also  nine  separate 
receipts  for  rents,  bearing  to  be  subscribed  *<  Nathan  M^Lachlan  ;"  as 
also  three  separate  receipts  for  rents,  bearing  to  be  subscribed  "  Dun. 
*<  Crawford;"  as  also  a  process  of  sequestration  before  the  Sheriff  of 
Renfrewshire,  bearing  to  be  at  the  instance  of  Nathan  M^Lachlan 
against  Robert  Orr  and  John  Currie,  consisting  of  ten  numbers,  and  a 
, relative  paper  of  minutes,  and  an  inventory  of  the  process;  as  al- 
so a  process  of  furthcoming  before  the  Sheriff  of  Renfirewshire, 
bearing  to  be  at  the  instance  of  James  Likly,  merchant  in  Green- 
ock, against  Nathan  M*Lachlan,  merchant  in  Greenock,  common 
debtor,  Benjamin   Smart,    glass-blower   at  the  Port-Glasgow   road, 
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No.  107.  in   the  east  parish  of   Greenock,    Robert  Nisbet,  gardener   tkeret 

M<La^ii  ^®*'  Livingston,  labourer  there,  and  James  Newmans,  glass-catter 

July  17  'there,  and  John  Sinclair,  gardener  in  Greenock,  conristing  of  the  fol- 

^^'     lowing  numbers  thereof,  as  contained  in  the  inventory  of  process  there- 

"j^" with  produced,  viz.  Nos.  1,  2,  4,  7,  8,  9,  10,  11,  14,  18,  19,  20,  21,  22, 

^rju^'  2g^  2^^  26,  and  a  separate  paper  of  minutes  referring  to  said  prooeae, — 
being  all  to  be  used  in  evidence  against  him  at  his  trial,  wiU,  for  that 
purpose,  be  in  due  time  lodged  in  the  hands  of  the  Clerk  of  the  High 
Court  of  Justiciary,  before  which  he  is  to  be  tried,  that  he  may  have 
an  opportunity  of  seeing  the  same. 


Patton,  for  the  pannel,  stated — ^that,  besides  other  ob- 
jections to  the  form  of  this  particular  Indictment,  he  had  to 
object  to  the  relevancy  of  the  charge  of  perjury  generally : 
(1.)  that  in  respect  that  the  form  of  affirmation  prescribed 
by  the  Reform  Act  contained  no  appeal  to  the  Diyinity»  it 
was  not  an  oath,  and  the  taking  of  it  falsely  did  not  in* 
volye  the  guilt  of  perjury,  and  that  it  was  not  made  sta- 
tutory perjury  by  the  act ;  (2.)  that  the  proceedings  in 
which  the  alleged  oath  was  taken,  or  affirmation  made, 
were  not  judicial  proceedings, — ^the  sheriff  being  in  the 
exercise  of  ministerial  functions  only. 

The  Court,  on  the  motion  of  the  Solicitor-General, 
ordered  informations  on  the  relevancy  of  the  Indictment^ 


Present, 

July  19  LOEDS  MbADOWBANK,  MACKENZIE,  COCKBURN. 

1837. 

Hee  Majesty's  Advocate— iSb/.-Cr6it.  Ruthtffisrd — Datndttm 

AGAINST 

Jambs  Thomson — Logan.  Jordan  Chadwick  and  Walter  Scott- 

L  Anderson- 


Mobbing  &  Rioting — ^Assaolt — ^Indictmbnt — Aggravations — 
Locus  Delicti. — 1.  In  an  Indictment  for  Mobbing  and  Rioting» 
and  Assault,  or  one  or  other  of  these  crimes,  it  is  not  necessary 
either,  (1.),  that  there  should  he  a  charge  of  assault  independently 
of  mobbing  in  the  minor  proposition ;  or,  (2.),  that  the  assanlt 
charged  should  be  set  forth  as  specifically,  as  would  be  indispensable 
in  a  separate  indictment  for  that  crime. 

^  No  further  proceedings  took  place  under  this  Indictment. 
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2.  Objection  that  the  aggravattons  charged  in  the  miyor  proposition 
were  contradicted  by  the  narratiTe  of  fiicts  in  the  minor,  repelled. 

8.  Circumstances  in  which  the  Court  sustained  an  objection  founded 
on  a  discrepancy,  in  regard  to  the  locus  deUcH^  between  the  service 
copy  of  the  Indictment  and  the  Record. 

4.  Three  pannels  convicted  of  mobbing  and  rioting,  for  the  purpose  of 
deterring  workmen  from  engaging  in  a  particular  service,  and  con- 
trolling masters  in  the  choice  of  workmen,  sentenced  to  be  impri- 
soned for  four  months,  and  to  find  caution  to  keep  the  peace. 

James  Thomson,  Jordan  Chadwick,  and  Walter  no.  loa. 
Scott,  were  charged  with   Mobbing  and  Rioting,  as  Tho^ion 
also    Assault,     especially  when    committed    with    the*°jj^i*^ 
wicked  and    felonious   intent    of  preventing   or  deter-    ^*^7. 
ring,  by  force  and  violence,  or  by  threats  and  intimida-  fobbing 
tioD,  any  of  the  li^es,  from  engaging  in  any  lawful      ^ 
service,  or  entering  upon,  or  following  his  lawful  em- 
ployment, or  of  controlling  and  counteracting  by  force 
and   violence,  or  by  threats  and  intimidation,  any  of 
the  lieges  in  the  choice  of  the  workmen  he  is  to  employ ; 
or  alternatively  with  one  or  other  of  these  crimes : — 

In  so  far  as,  James  Paton,  David  Paton,  George  Walker,  Andrew 
Walker,  Andrew  Miller,  William  Archibald,  Robert  Archibald,  John 
Archibald,  James  Dawson,  senior,  all  manufacturers  in  Tillicoultry,  in 
the  parish  of  Tillicoultry,  and  county  of  Clackmannan,  and  James 
Henderson,  Robert  Walker,  and  David  Moir,  manufacturers  at  Devon- 
side,  in  the  parish  of  Tillicoultry,  or  one  or  more  of  them,  having  occa- 
sion to  procure  a  number  of  persons  to  work  to  them  as  weavers,  at 
their  manufactories,  situated  respectively  at  or  near  Tillicoultry  and 
Devonside,  having  deputed  or  authorised  the  said  Andrew  Walker 
and  Andrew  Miller  to  engage  for  them  a  number  of  persons  to  work 
in  their  manufactories,  and  the  said  Andrew  Walker  and  Andrew 
Miller  having  accordingly  gone  to  Milnathort,  in  the  parish  of  Orwell, 
and  county  of  Kinross,  and  having  engaged  a  number  of  persons,  re- 
siding in  or  near  to  Milnathort,  and,  in  particular,  inter  altos^  Andrew 
Paterson,  Robert  Gordon,  John  Fenwick,  William  Fenwick,  junior, 
William  Miller,  Robert  Miller,  senior,  weavers,  to  work  in  the  said 
manufactories ;  and  the  said  number  of  persons  so  engaged,  and  parti- 
cularly the  said  Andrew  Paterson,  Robert  Gordon,  John  Fenwick, 
William  Fenwick,  junior,  William  Miller,  and  Robert  Miller,  senior, 
or  one  or  more  of  them,  having,  on  the  15th  of  May  1837,  proceeded 
towards  Tillicoultry  and  Devonside,  for  the  purpose  of  fulfilling  the 
said  engagement;  and  the  said  James  Paton,  David  Paton,  George 
Walker,  Andrew  Walker,  Andrew  Miller,  William  Archibald,  Robert 
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No.  108.   Archibald,  John  Archibald,  James  Dawson,  senior,  James  Hendarson, 
James     Robert  Walker,  and  David  Moir,  or  one  or  more  of  them,  having  joined 

and  others  t^em  near  to  the  village  of  Dollar,  in  the  county  of  Clackmannan,  and 
July  19   accompanied  them  towards  Tillicoultry  and  Devonside,  a  mob»  or  great 

'     number  oF  disorderly   and   evil-disposed    persons    did,    time  above 


Mobbinff  ^^^^>  f  iotously  and  tumultuously  assemble ;  and  did  on  or  near  to  ike 
and  said  road  leading  from  Dollar  towards  Tillicoultry,  and  at  or  near  to 
lotmg.  ^^^  ^^^  ^f  ^  ^^  ^^  which  is  in  the  near  neighbourhood  of  a  place 
called  <  Tait's  Tombs,'  and  at  various  places  on  or  near  the  eaid  road 
between  <  Tait's  Tombs'  and  Tillicoultry,  and  in  particular  at  or  near  to 
the  place  to  the  eastward  of  Tillicoultry,  where  the  road  leading  towards 
Coalsnaughton,  or  towards  Alloa,  branches  off  from  theforeioid  roady 
conduct  themselves  in  a  riotous  and  outrageous  manner,  to  the  distur- 
bance of  the  public  peace,  and  to  the  terror  and  alarm  of  the  li^es^ 
and  did  violently  threaten  and  obstruct  the  said  Andrew  Paterson, 
Robert  Gordon,  John  Fenwick,  William  Fenwick,  junior,  William 
Miller,  and  ^Robert  Miller,  senior,  or  one  or  more  of  them, — and  the 
said  James  Paton,  David  Paton,  George  Walker,  Andrew  Walkv, 
Andrew  Miller,  William  Archibald,  Robert  Archibald,  John  Archibald, 
James  Dawson,  senior,  James  Henderson,  Robert  Walker,  and  David 
Moir,  or  one  or  more  of  them,  in  their  passage  along  the  said  road, 
and  did  wickedly  and  feloniously  attack  and  assault  them,  or  one 
or  more  of  them,  and  did  strike  them,  or  one  or  more  of  them 
with  sticks  or  stones,  or  other  weapons;  and,  in  particular,  the 
said  Andrew  Miller,  Andrew  Paterson,  Robert  Gordon,  William  Fen- 
wick, junior,  William  Miller,  or  one  or  more  of  them,  were  then  and 
there,  wickedly  and  feloniously  attacked  and  assaulted  by  the  ssdd  mob^ 
and  were  struck  one  or  more  violent  blows  with  sticks  or  stones,  or 
some  other  weapon  to  the  prosecutor  unknown,  and  otherwise  injured 
on  various  parts  of  their  persons ;  and  all  this  the  said  mob,  or  great 
number  of  disorderly  and  evil  disposed  persons  did,  with  the  wicked 
and  felonious  intent  of  preventing  or  deterring,  by  threats  and  intimi- 
dation, or  by  force  and  violence,  the  said  number  of  persons  so  engaged 
as  aforesaid ;  and,  in  particular,  the  said  Andrew  Paterson,  &c.  or  one 
or  more  of  them,  from  entering  upon  their  said  employment,  and  ful- 
filling their  said  engagement,  and  of  controlling  and  counteracting,  by 
threats  and  intimidation,  or  by  force  and  violence,  the  said  James  P:iton, 
&c.,  or  one  or  more  of  them,  in  their  intention  to  employ  the  said  per- 
sons so  engaged,  or  one  or  more  of  them;  and  the  said  mob,  or 
great  number  of  disorderly  and  evil  disposed  persons,  did  by  the  said 
outrageous  and  violent  proceedhigs,  force  and  compell  the  said  Andrew 
Paterson,  &c.,  or  one  or  more  of  them,  to  abandon  their  resolution  of 
proceeding  onwards  to  Tillicoultry,  in  order  to  enter  on  their  said  em- 
ployment, and  ful61  their  said  engagement:  and  the  said  Andrew 
Paterson,  &c.,  or  one  or  more  of  them,  and  the  said  James  Paton,  &c 
or  one  or  more  of  them,  under  the  influence  of  terror  and  alarm,  and  to 
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escape  from  the  violence  of  the  said  mob^  did  retorn  again  to  Dollar,  or  No.  108. 

to  Milnathort  aforesaid :  and  the  said  James  Thomson,  Jordan  Chad-   Jlj""^^ 

wickf  and  Walter  Scott,  did,  all  and  each,  or  one  or  more  of  them,  form  and  othert, 

part  of  the  said  mob,  or  great  nnmber  of  disorderly  and  evil  disposed    ^^^T  ^^ 

persons,  and  were  present  at,  aiding  and  abetting,  and  actively  engaged  ' 

with  the  said  mob,  in  the  various  unlawful  acts  of  mobbing,  and  rioting,  Mobbing 

and  assault,  particularly  above  libelled,  or  part  thereof.  uid 

Rioting. 

Robertson,  for  the  pannels, — objected  to  the  relevancy 
of  the  indictment  (1.)  That  there  was  no  charge  of  As- 
sault independently  of  Mobbing  in  the  minor  proposition. 
(2.)  That,  supposing  there  was  no  mob — a  more  minute 
specification  was  necessary  to  meet  the  alternative  charge 
of  assault.  (3.)  That  the  aggravations  charged  in  the 
major  proposition  are  contradicted  by  the  narrative  in  the 
minor ;  and,  (4.)  That  the  locus  delicti  is  described  as 
**  the  SAID  road  leading  from  Dollar  to  Ttllicoullryr  no 
road  having  been  before-mentioned. 

The  three  first  objections  were  repelled.  In  the  discus- 
sion which  took  place  on  the  fourth,  it  was  discovered 
that  the  description  of  the  locus  objected  to  was  an  error 
in  the  service  copy  of  the  indictment — the  locus  being  set 
forth  in  the  service  copy  as  '*  the  road  leading  from 
DoUar  to  TiUicouUryr 

The  Court,  without  deciding  that  the  discrepancy  be- 
tween the  service  copy  and  the  record  was  such  as  must 
necessarily,  in  every  similar  case,  prove  &tal  to  an  Indict- 
ment, sustained  the  objection  stated  for  the  pannels  on 
this  point. 

The  counsel  for  the  pannels  passed  from  the  objec- 
tion, and  an  interlocutor  of  relevancy  having  been  pro- 
nounced, the  pannels  pleaded  guilty  of  the  Mobbing  and 
Rioting  libelled. 

In  respect  of  which  judicial  confession,  they  were  sen- 
tenced to  be  imprisoned  for  the  space  of  four  calendar 
months,  and  to  find  caution  to  keep  the  peace  for  the  pe- 
riod of  two  years  thereafter,  under  a  penalty  of  ten 
pounds  each,  failing  which  to  be  imprisoned  for  a  further 
period  of  two  calendar  months. 
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NORTH  CIRCUIT. 

Autumn,  1837. 


INVERNESS. 
^L^*  Jvdgei — The  Lord  Justice-Clerk  and  Lord  Mbdwyk. 

Her  Majesty's  Advocate — hmti 

AGAINST 

Charles  M*Intyre — E.  S.  Gordon. 

Fraudulent  Bankruptcy. — Indictment. — Fraud. — L  Charge  of 
Fraudulent  Bankruptcy  departed  from,  after  a  debate  on  the  rele- 
vancy. 

2.  Fraud,  especially  when  practised  by  an  insolvent  person,  with  the 
intention  of  defrauding  his  creditors,  is  a  relevant  point  of  dittay ;  aod 
the  use  of  the  word,  "  especially"  in  that  case,  denotes  a  spedfication  of 
the  offence,  not  an  aggravation. 

3.  It  is  not  necessary,  in  such  a  case,  that  the  fraud  should  have  been 
successful. 

No.  109.      Charles  M^Intyre,  lately  grocer  and  haberdasher 
M'l^yre.  in  Naim,  was  charged  with  Fraudulent  Bankruptcy,  as 


'  also  Fraud,  especially  when  practised  by  a  person  who  is 

Bai^ptcy.  bankrupt  or  insolvent,  or  on  the  eve  and  in  contempla- 
tion of  bankruptcy,  with  the  intention  of  defrauding 
his  lawful  creditors;  or  with  one  or  other  of  these 
crimes : 

In  so  FAR  AS,  the  said  Charles  M*Intyre  having  commenced  and  car- 
ried on  business  as  a  grocer  and  haberdasher  in  Nairn,  and  having, 
about  the  month  of  January  1837,  become,  or  pretended  that  he  was 
embarrassed,  and  unable  to  satisfy  the  demands  of  his  just  and  lawful 
creditors,  did,  on  or  about  the  20th  day  of  said  month  of  January  1837, 
execute  a  trust-deed  for  behoof  of  his  creditors,  in  fiivour  of  Alexander 
Austin,  merchant  in  Nairn ;  and  was,  on  or  about  the  15th  day  of 
April  1837,  incarcerated  in  the  jail  of  Glasgow,  in  virtue  of  letters  of 
caption  at  the  instance  of  the  company  carrying  on  business  under  the 
firm  of  Robertson,  Donaldson,  andDougall,  then  and  now  or  lately  ware* 
housemen  in  Candleriggs  Street  of  Glasgow,  his  creditors,  and  thereby 
made  a  legal  or  notour  bankrupt ;  and  the  said  Charles  M'lntyre  did. 
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at  some  time  or  times  on  or  about  the  said  20th  day  of  January  1887,    No.  109. 
the  particular  day  or  days  being  to  the  prosecutor  unknown,  wickedly  ilPc^^^L 
and  feloniously,  and  in  contemplation  of  his  bankruptcy,  he  being  then  inverneM, 
insolvent,  and  with  intent  to  defraud  the  said  Robertson,  Donaldson,    ^^.^^i^^^ 

and  Dougall,  and  the  individual  partners  of  the  said  firm,  or  one  of |_^ 

them,  namely,  Patrick  Dougall,  then  residing  in  Union  Street  of  Glas-  Fraudulent 
gow,  and  Thomas  Smith  and  Company,  drapers  in  Inverness,  and  ^^^^kniptcy. 
others,  his  creditors,  clandestinely  abstract,  remove  and  carry  away,  or 
cause  and  procure  to  be  abstracted,  removed  and  carried  away,  from 
the  shop  in  Nairn,  then  and  now  or  lately  occupied  by  him  as  his 
place  of  business,  the  various  articles  enumerated  in  an  inventory  an- 
nexed to  the  indictment,  and  did  wickedly,  feloniously,  and  fraudulently 
conceal  the  same,  or  cause  or  procure  the  same  to  be  concealed,  pardy 
at  or  near  the  farm  house  of  Bognafuran,  &c.  occupied  by  Hugh  M*lntyre, 
farmer  there,  and  partly  at  or  near  the  farm  of  Raitknock,  occupied  by 
Alexander  M'Pherson,  farmer  there;  and  all  this  the  said  Charles 
M*Intyre  did  with  intent  to  appropriate  the  same  to  his  own  use,  and  to 
defraud  the  said  Robertson,  Donaldson,  and  Dougall,  and  the  said  Pa- 
trick Dougall  and  the  said  Thomas  Smith  and  Company,  and  others,  his 
creditors,  and  in  the  contemplation  of  his  approaching  bankruptcy. 


E.  S.  Gordon,  for  the  pannel, — objected  to  the  rele- 
vancy of  the  indictment.  1.  In  regard  to  the  first 
charge  in  the  major  proposition,  (1.)  The  minor  is  not  ap- 
plicable to  it,  for  it  is  not  stated  that  the  goods  concealed 
were  the  property  of  the  pannel.  They  may  have  been 
in  his  possession,  but  the  property  of  another,  in  which 
case  the  crime  would  not  amount  to  fraudulent  bankrupt- 
cy. (2.)  It  is  not  stated  that  the  concealment  was  carried 
down  to  the  date  of  the  bankruptcy.  (3.)  Even  if  this 
had  been  done,  the  statement  in  the  minor  proposition  is 
not  relevant  to  infer  the  guilt  charged  in  the  major. 
Concealment  of  goods  does  not  come  under  the  acts  1621, 
c.  18,  and  1696,  c.  5.  (Alison,  vol.  i.  p.  567).  By  the 
Sequestration  Act,  54th  Geo.  III.  c.  137,  §  33,  it  is  in- 
deed declared,  with  respect  to  any  bankrupt  sequestrated 
under  it, ''  That  if  he  shall  wilfully  fail  to  exhibit  a  fair 
**  state  of  his  alSairs,  &c.,  or  to  make  a  complete  surren- 
**  der  of  his  elSects  and  estate,  he  shall  be  considered  as  a 
"  fraudulent  bankrupt."  But  a  caption  does  not  involve 
bankruptcy.     Till  the  party  is  sequestrated,  his  creditors 
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No.  109.    have  no  riirht  to  call  for  a  statement  of  his  affairs.     Un* 

MMntyre^  til  that  takes  place,  he  is  proprietor  of  his  goods,  and  the 

's^ TT  rocre  act  of  putting  them  away  is  not  enough  to  constitute 

1837.     fraudulent  bankruptcy.     (4.)  The  estate  has  not  been  di- 

Fnmduient  finished.     The  Indictment  ought  to  have  set  forth  that 

^^okra^u^y  t|je  ^cts  douc  wcrc  to  the  prejudice  of  the  creditors. 

2.  In  regard  to  the  second  charge,  the  word  **  especi- 
ally" is  applicable  to  an  aggravation,  and  not  used 
merely  to  introduce  a  specification.  Yet  in  the  sub- 
sumption  there  is  no  statement  of  any  aggravation.  The 
charge  is  one  of  Fraud  alone,  which  is  not  a  crime  in  our 
law.  Fraud  denotes  merely  the  animus,  and  when  it  is 
intended  that  it  should  involve  a  crime,  it  is  combined 
with  other  words.  But,  further,  there  is  no  relevant 
charge,  even  as  set  forth ;  because  there  is  no  statement 
that  the  Fraud  took  effect.  (Burnett,  p.  165.  Hume,  voK 
i.  p.  172.  Alison,  i.  p.  362).  There  is  no  allegation 
that  any  one  was  injured.  The  pannel  was  proprietor 
of  the  goods,  except  that  he  was  prohibited  £rom  alienat- 
ing them,  which  he  did  not  do.  The  conception  of  a 
crime,  without  its  execution,  is  not  sufficient.  Thus  the 
writer  of  an  incendiary  letter  is  not  held  guilty,  till  the 
letter  is  dispatched ;  because,  till  that  is  done,  no  party  is 
injured. 

Innes,  for  the  prosecution,  answered, — (1.)  In  cases  of 
theft,  the  property  abstracted  must  be  set  forth  under  the 
name  of  the  proprietor,  but  that  is  not  necessary  here. 
The  goods  could  belong  only  to  the  pannel  or  his  credi- 
tors. They  could  scarcely  be  said  to  be  even  in  his  pos* 
session — ^they  were  merely  in  his  custody — that  is,  in  his 
shop ;  and  it  was  not  necessary  to  name  the  creditors. 
(2.)  Fraudulent  bankruptcy  is  not  a  statutory  offence 
only.  It  is  also  a  crin!ie  at  common  law  (Alison,  vol.  i. 
p.  567.)  Besides,  the  intention  to  defraud  at  the  time 
when  the  party  was  insolvent,  is  set  forth  in  the  Indict- 
ment (3.)  The  present  charge  is  not  laid  under  the  old 
Scots  Bankrupt  Statutes.  (4.)  Secreting  goods  to  a  great 
value  with  the  intention  of  defrauding  creditors,  is  cer- 
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tainly  a  crime ;  and  under  what  description  does  it  lie,  if  ^^'  ^^• 
not  under  fraudulent  bankruptcy?     K  the  bankrupt  as-  M'lutjn, 
sists  his  creditors  to  recover  the  goods  immediately  after  s^TTT 
the  concealment,  still  he  has  done  the  guilty  act,  in  the     '^^' 
same  way  as  a  thief,  though  he  restores  the  stolen  goods.  Fraudulent 
In  regard  to  the  alternative  charge,  this  is  the  common  ^■'*'™^^* 
mode  of  charging  such  offeilces.     The  word  **  especially" 
applies  to  a  specification  as  well  as  to  an  aggravation. 
Fraud  is  a  namen  Juris,  and  Hume  uses  it  and  **  cheat- 
ing" indiscriminately.     It  is  an  offence  committed,  and 
not  a  mere  animus^  and  if  the  pannel  is  guilty  of  the 
species  Jacti  here  charged,  he  did  all  he  could  to  make 
the  crime  effectual. 

The  Lord  Justice-Clerk. — I  am  not  surprised  that 
an  objection  has  been  stated  for  the  pannel  against  the 
first  charge,   because,  when   I  read  the  Indictment,   I 
doubted  much  whether  it  contained  such  a  specific  nar- 
rative of  facts,  as  to  amount  to  a  charge  of  fraudulent 
bankruptcy.     I  have  no  recollection  of  any  case  of  the 
kind,  in  which  the  narrative  was  given  in  so  succinct  and 
jejune  a  form.    A  great  part  of  the  Indictment  is  in  fact 
relevant  to  the  second  charge  only.    The  other  objections 
I  do  not  consider  well  founded.     Fraud,  especially  when 
practised  by  an  insolvent  person,  is  a  relevant  charge, 
and  the  statement  in  the  minor  proposition  is  sufficient  to 
support  it.     For  it  is  not  necessary  that  the  fraud  should 
eventually  succeed.     Every  thing  was  done  by  the  pannel 
which  was  necessary  to  constitute  guilt  on  his  part.     I 
think,  therefore,  that  the  second  charge  may  go  to  the  jury. 
Lord  MedWyn. — I  concur  entirely  as  to  the  second 
objection.     On  the  first  point  also,  I  have  considerable 
difficulty — and,   on  consideration,   I   might  think  that 
the  charge  of  fraudulent  bankruptcy  was  not  relevant. 
At  present,  however,  I  am  not  inclined  to  do  so.     But  if 
the  charge  of  fraudulent  bankruptcy  is  to  go  on,  we  must 
certify  the  point  to  the  High  Court.     On  the  other  hand, 
the  second  charge  is  clearly  relevant.     The  word  "  espe- 
cially" may  be  said  to  constitute  a  kind  of  aggravation  ; 
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chJk?'  but,  properly  speaking,  it  is  a  specification  of  the  particu- 
M^intyre,  lar  natUFC  of  the  offence.  And  the  narrative  in  the  minor 
Sept  14   proposition  is  sufficiently  explicit  to  meet  this  charge  in 

1837.      4.U 

_^___  the  major. 

Fraudulent     In  cousequeucc  of  the  opinion  expressed  by  the  Court 
^•"^^P*^*  the  Advocate-Depute  departed  from  the  charge  of  fraudu- 
lent bankruptcy. 

The  pannel  pleaded  guilty  of  Fraud  as  libelled. 

In  respect  of  which  judicial  confession,  he  was  sen- 
tenced to  be  imprisoned  for  the  period  of  six  calendar 
months. 


Her  Majesty's  Advocate — Innes 

AGAINST 

Donald  Stewart,  John  Urquhart,  Kenneth  Gordon,  and 
John  Macdonald,  alias  Aird. — SwinUm. 


MoBBiNfl  and  Rioting — Dbsionation  of  the  Pannbl — Process 
— Exculpatory  Evidence. — 1.  Circumstances  in  which  an  objec- 
tion to  the  designation  of  the  pannel  was  repelled. 

2.  Motion  on  the  part  of  the  pannel  to  have  a  trial  delayed,  in  conse- 
quence of  the  absence  of  one  of  the  principal  witnesses  for  the  pro- 
secution, who  was  also  stated  to  be  a  material  witness  for  the  de- 
fence, refused. 

3.  In  a  trial  for  an  election  riot,  charged  as  having  taken  place  after 
both  parties  had  left  the  hustings,  tbe  Court  will  not  allow  the  pan- 
nels,  as  a  part  of  their  exculpatory  proof,  to  lead  evidence  of  what 
took  place  on  the  hustings  in  an  earlier  part  of  the  day  libelled. 

4.  Two  pannels  convicted  of  mobbing  and  rioting  after  an  election, 
sentenced  to  two  months  imprisonment,  and  ordained  to  find  secu- 
rity to  keep  the  peace. 


No.  no.  Donald  Stewart,  John  Urqhuart,  Kenneth 
Stewart  GoRDON,  and  JoHN  Macdonald,  oHos  Aird,  Were 
othen.    charged  with  Mobbing  and  Rioting,  as  also  Assault,  as 


also  Malicious  Mischief. 
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In  so  far  as,  on  the  18th  day  of  April  1837,  Thomas  Mackenzie,  ^^' M^' 

Esquire  of  Applecross,  having  been  elected  as  knight  or  commissioner  t>tewut 

to  represent  the  combined  counties  of  Ross  and  Cromarty  in  Parlia-  ^^ 

ment,  and  certain  of  the  freeholders  and  electors  who  had  voted  in  inyerness, 

his  favour,  and  others  of  his  friends  having  thereafter  met,  and  being  ^P^  l^ 
along  with  him  in  the  Caledonian   Hotel  in  Dingwall,  occupied  by 


Kenneth  M*Kenzie,  vintner,  a  mob  or  great  number  of  evil  disposed,  Mnhhing 
disorderly,  and  lawless  persons,  did  riotously  and  tumultuously  assemble      and 
upon  the  streets  of  the  said  burgh  of  Dingwall,  and  in  front  of,  or    ^^^^» 
near  to  the  said  Caledonian  Hotel,  to  the  disturbance  of  the  public 
peace,  and  to  the  great  terror  and  alarm  of  the  lieges,  and  then  and 
there  the  said  mob  did  conduct  themselves  in  an  illegal,  riotous,  and 
outrageous  manner,  and  did  throw  stones  and  other  missiles  at  the  door 
and  windows  of  the  said  hotel,  and  did  break  the  said  door  and  win- 
dows, or  one  or  more  of  them ;  and  the  said  mob  did  also  then  and 
there,  by  force  and  violence,  wickedly  and  feloniously  obstruct  the  per- 
sons, and  attack  the  carriages  of  the  said  party,  or  at  least  certain  of 
their  number  while  leaving  the  said  hotel  and  passing  through  the 
streets  of  said  burgh,  and  did  throw  stones  and  other  missiles  at  the 
said  persons  and  their  carriages,  to  their  great  hurt  and  injury.     And 
more  particularly,  Heratio  Ross,  Esquire  of  Rossie,  then  residing  at 
Tollie,   in  the  parish  of  Rosskeen  and  county  of  Ross ;  Captain  Alex-^ 
ander  Mackenzie,  merchant  and  ship-owner,  residing  at  Applecross, 
in  the  parish  of  Applecross  and  county  of  Ross ;  Alexander  Ross,  sur- 
geon, residing  in  Invergorden ;  George  Gillanders,  writer  to  the  sig- 
net, residing  in  Edinburgh ;  Donald  Mackinnon,  student  of  divinity, 
residing  at  Kilbride,  in  the  parish  of  Strath  in  the  Isle  of  Skye,  and 
county  of  Inverness  ;  Duncan  Robertson,  waiter  in  the  said  Caledonian 
Hotel ;  Donald  M*Leod,  tenant  of  Gledfield,  in  the  parish  of  Kincar- 
dine and  county  of  Ross,  were  all,  and  each,  or  one  or  more  of  them, 
time  and  place  above  libelled,  wickedly  and  feloniously  obstructed  and 
assaulted  by  the  said  mob,  and  were  hissed  at,  hooted  and  pelted,  and 
struck  with  stones  and  missiles,  to  the  injury  of  their  persons ;  and  the  said 
mob  did  also  at  thesametime,  in  a  wanton,  malicious,  and  tumultuous  man- 
ner, throw  stones  and  other  missiles  at  the  windows  of  the  said  hotel,  and 
did  break  eighteen  or  thereby  panes  of  glass  of  the  said  windows ;  and  a 
carriage  belonging  to  Major  General  John  Munro,  of  Teaninich,  and  a 
carriage  belonging  to  William  Sim,  residing  at  Drummond,  in  the  parish 
of  Kiltearn  and  county  of  Ross,  received  considerable  injury  and  damage 
by  the  stones,  sticks,  or  other  missiles  thrown  by  the  said  mob,  and  by 
the  attacks  of  the  said  mob,  and  the  said   Donald  Stewart,  John 
Urquhart,  Kenneth  Gordon,  and  John  MacDonald,  aiias  Aird,  were, 
all  and  each,  or  one  or  more  of  them  present  at,  and  engaged  in  the  said 
mobbing  and  rioting,  and  did  take  an  active  part  therein^  by  exciting, 
encouraging,  assisting,  aiding  and  abetting  them  in   their  unlawful* 
riotous,  and  tumultuous  proceedings,  and  in  the  acts  of  assault  and  ma- 
licious mischief  above  libelled* 
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NoL  110.       1.  SwiNTON,  for  the  pannel  Stewart, — objected  that 

siS^n  be  was  designed  in  the  Indictment  *^  Shopkeeper  in  Mary- 

otiMrt,   ^^K^»  ^  *^®  parish  of  Dingwall,  and  county  of  Ross," 

^sl*™!?  ^^®^®^  Maryburgh  was,  in  fact,  in  the  parish  of  F'od- 

im.     deriy.    (Alison,  vol.  ii.  pp.  222,  224,  285.) 

A  proof  of  this  averment  having  been  allowed,  it  tum- 
and  ed  out  that  the  whole  of  the  village  of  Marybuigh,  in- 
'&&^'  eluding  the  panneFs  shop,  was  in  the  parish  of  Fodderty^ 
except  one  or  two  houses,  which  were  in  the  parish  of 
Dingwalli  and  that  the  pannel  was  resident  in  one  of 
these  houses,  at  the  time  the  Indictment  was  served  upon 
him. 

The  objection  was  accordingly  repelled. 
2.  SwiNTON,  for  the  pannels,  called  the  attention  of 
the  Court  to  the  fact,  that  of  the  seven  individuals  al- 
ledged  to  have  been  obstructed  and  assaulted,  only  four 
were  included  in  the  list  of  witnesses,  and  stated,  that  one 
of  these  four,  namely,  Mr.  Ross  of  Rossie,  had  been  for 
some  months  on  the  Continent, — ^that  Mr.  Ross  was  not 
only  the  person  of  greatest  consideration  among  those  al- 
leged to  have  been  assaulted,  but  that  he  was  a  most  ma- 
terial witness  for  the  defence,  as  the  pannels  expected  to 
be  able  to  prove,  by  his  evidence,  that  any  riotous  pro- 
ceedings which  took  place  on  the  day  libelled,  originated 
with  his  party,  and  that,  from  his  name  being  in  the  list 
of  Crown  witnesses,  they  had  relied  on  having  the  bene- 
fit of  his  testimony.  He,  therefore,  moved  the  Court  to 
delay  the  trial  of  the  pannels,  until  Mr.  Ross  of  Rossie 
could  attend  as  a  witness. 

This  motion  was  refused.  The  Lord  Justice-Clerk 
remarking,  that  if  the  public  prosecutor  could  prove  the 
case  without  the  evidence  of  Mr.  Ross,  who  was  stated  to 
be  one  of  his  principal  witnesses,  he  was  entitled  to  do  so. 

The  pannels  pleaded  not  guilty. 

S.  In  the  course  of  the  proof,  Swinton  proposed  to  exa- 
mine the  Crown  witnesses^  in  regard  to  what  took  place 
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on  the  hustings  during  the  forenoon  of  the  day  libelled,  ^o-  iio- 
with  a  view  of  proving  that  the  riotous  proceedings,  of  Stewart 
which  the  pannels  were  accused,  originated  with  Mr.    others, 
Mackenzie  of  Applecross'  friends.      The  Court  objected  ^g^™^ 
to  this  line  of  examination,  on  the  ground  that  the  Indict-     ^^7. 
inent  referred  only  to  what  took  place  after  the  election,  ^^^^^^ 
and  when  both  parties  had  left  the  hustings.  ^nd 


&c. 


The  proof  having  been  concluded,  the  Advocate-Depute 
passed  from  the  charge  against  the  pannel  Urquhart. 
The  Jury  found  the  libel  against  Stewart  not  proven. 
They  found  Gordon  and  McDonald,  alias  Aird,  guilty  of 
mobbing  and  rioting,  but,  in  consideration  of  the  whole 
circumstances  of  the  case,  recommended  them  to  the  le- 
niency of  the  Court. 

In  respect  of  which  verdict  of  Assize,  the  pannels  Gor- 
don and  McDonald,  alias  Aird,  were  sentenced  to  be  im- 
prisoned for  the  period  of  two  calendar  months,  and  or- 
dained to  find  security  in  300  merks  Scots  to  keep  the 
peace  for  two  years ;  failing  which,  to  be  imprisoned  for 
a  second  term  of  two  months.  ' 


WEST  CIRCUIT. 

Autumn  1837. 


STIRLING. 

Judge* — Lords  Moncreiff  and  Cockburn.  gept  16. 

1837.  ' 
Her  Majesty's  Advocate — Handyside 

AGAINST 

David  Keay. — PdUan. 

-  ♦ 

Assault. — The  recklessly  whipping  a  Pooy,  so  as  to  make  it  run 
away  with  its  rider,  and  throw  him,  or  fall  with  him,  found  relevant 
to  infer  a  charge  of  Assault. 


/i 
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No.  111.  David  Keay,  sheriff-officer  in  Perth,  was  charged  with 
K^y"!   Assault, 

I'^^^J*"^'   In  80  FAR  AS,  upon  the  8th  of  July  1887,  James  Goodall,  a  boy  often  years 
1837.^     of  age  or  thereby,  &c.  having  been  sent  in  charge  of  a  pony  from  Mawcarse 
to  Milnathort,  and  having  reached  that  part  of  the  Great  North  Road, 


'^''^'^  which  is  situated  a  furlong  or  thereby  eastward  from  Hattonburn-bridge, 
and  the  said  James  Goodall  being  then  riding  on  the  bare  back  of  said 
pony,  which  was  walking,  or  at  least  proceeding  at  an  ordinary  pace, 
on  one  side  of  the  road,  the  said  David  Keay,  who  was  then  sitting  in 
and  driving  a  phaeton,  or  other  carriage,  in  which  he  was  proceeding  to 
Milnathort,  or  some  other  place,  having  overtaken  the  said  James 
Goodall,  riding  as  aforesaid,  and  the  said  James  Goodall,  and  the  pony 
on  which  he  was  riding,  not  interfering  with  him,  and  there  being  a 
sufficiency  of  room  to  enable  him  to  pass  along  the  said  road,  he  did, 
time  and  place  aforesaid,  wickedly,  culpably,  and  reckless  of  the  conse- 
quences,  whip  the  said  pony,  and  did  give  it  with  his  driving- whip  re- 
peated lashes  on   its  back  or  other  parts,   whereby  the  animal  be- 
coming alarmed,  run  away  with  the  said  James  Goodall,  and  threw 
him  ofiP  its  back,  or  fell  with  or  above  him,  at  a  distance  of  from  forty 
to  fifty  yards  from  the  place  where  it  was  so  whipped  by  him,  and 
from  Uie  said  James  Goodall  having  Men  off,  or  fidlen  with  or  under 
the  said  pony,  or  from  the  said  pony,  in  rising  f]x>m  the  ground  after 
it  fell,  having  planted  one  or  more  of  its  feet  on  the  body  of  the  s^d 
James  Goodall,  his  right  leg  was  severely  wounded,  to  the  serious  injury 
of  his  person,  and  the  great  effusion  of  his  blood. 

Patton,  for  the  pannel,-:-objected  to  the  relevancy  of 
the  Indictment,  that  the  statement  of  facts  contained  in 
the  minor  proposition  did  not  support  the  charge  in  the 
major,  which  was  that  of  assault.     In  the  case  of  assault 
it  is  necessary  that  there  should  be  an  animus  injuriandi, — 
violence  inflicted,  or  violence  intentionally  directed  against 
the  person.     It  is  no  doubt  a  point  of  criminal  dittay, 
that,  by  culpable  or  reckless  conduct,  the  safety  of  ano- 
ther has  been  endangered;  but  such  recklessness  or  culpa- 
ble negligence,  followed  by  injury,  comes  under  the  class 
of  innominate   offences.      No   felonious  intent  is   here 
charged,  which  is  the  invariable  form  of  an  Indictment 
for  assault,  but  only  a  reckless  whipping  of  the  pony  on 
which  the  boy  was  riding.     In  the  case  of  assault,  the 
party  strikes  at  the  individual  assaulted.     Direct  personal 
injury  is  intended,  whereas  here  the  immediate  object 
was  to  quicken  the  pace  of  the  pony,  and  the  ultimate 
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result  was  imputable  to  accident    No  one  could  calculate  No.  in. 
upon  the  events  which  happened — ^the  stumbling  of  the    kUj, 
pony — ^the  overthrow  of  the  boy, — and  the  consequent  l^pllTs 
injury  inlflicted.    Supposing  a  man  were  to  let  loose,  in  a    ^^7* 
crowded  thoroughfare,  an  infuriated  animal,  he  might  be  'Awaoit. 
guilty  of  a  serious  offence,  but  could  not  be  held  to  have 
been  guilty  of  an  assault  upon  each  of  the  lieges  who 
might  be  thrown  down  or  attacked  in  its  career. 

Handyside,  for  the  prosecution,  answered — there  is 
no  definition  of  the  crime  of  assault  which  will  exclude 
this  case.  Although  there  might  not  be  an  actual  invasion 
of  the  person,  there  was  a  constructive  invasion.  By  the 
act  of  the  pannel  the  boy  was  forcibly  carried  off,  which 
in  itself  constitutes  an  assault.  And  that  act  can  only 
have  been  intended  to  produce  this  effect,  although  the 
unfortunate  accident  which  followed  might  not  be  con- 
templated. Had  the  boy  been  killed,  there  is  no  doubt 
that  it  would  have  been  a  case  of  culpable  homicide ;  and 
an  injury  which,  by  producing  death,  would  justify  a  ver- 
dict of  culpable  homicide,  must,  in  the  event  of  a  less  in- 
jury, found  a  relevant  charge  of  assault.  The  present 
case  could  not  fall  under  the  innominate  offences  of  reck- 
less driving  or  riding ;  and  although  it  might  have  been 
charged  by  describing  the  actual  circumstances  that  oc- 
curred, still  it  is  relevant  under  the  namen  Juris  of  as- 
sault. 

Lord  Moncreiff. — It  is  assumed  by  the  counsel  for 
the  pannel  that  no  injury  was  intended  to  the  boy.  But 
I  cannot  see  what  purpose  the  pannel  could  have,  except 
either  to  do  him  a  direct  injury,  or  to  put  him  in  alarm. 
I  cannot  go  quite  so  far  as  to  say,  that  every  case  must  be 
one  of  assault,  which,  if  death  had  followed,  would  be  cul- 
pable homicide.  If  a  person  throws  a  stone  out  of  a  win- 
dow into  the  street,  and  thereby  kills  a  passer  by,  he 
would  be  guilty  of  culpable  homicide.  Yet  this  act,  done 
without  intention  to  hurt  any  one,  could  not  be  charged 
as  assault.  Although  I  have  some  difficulty,  I  think  the 
charge  of  assault  is  relevant  in  this  case. 

Sn 
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No.  111.      Lord  Cockburk. — I  have  no  doubt  at  all  upon  the 

David 

Keay,    subjcct.     It  may  appear  on  proof  that  the  pannel  had  no 

l^ptlTe  actual  intention  of  injuring  the  hoy.     But  there  may  be 

'^7     a  constructive  intention.    If  he  had  seized  the  boy  in  his 

A^^jjit,    arms  and  carried  him  away,  that  would  most  clearly  have 

constituted  an  assault,  and  the  fact  of  his  having  made 

the  pony  the  instrument  of  carrying  him  off  makes  no 

difference.     The  maxim  **  quijacit  per  aUum  Jacit  per 

86^  makes  the  act  of  the  pony  the  act  of  the  pannel. 

The  objection  was  accordingly  repeUed,  and  the  libel 
found  relevant. 

The  pannel  pleaded  guilty. 

In  respect  of  which  judicial  confession,  he  was  sentenced 
to  be  imprisoned  for  tiie  period  of  one  calendar  month. 


GLASGOW. 


^^  27  Judges — Lords  Moncrsiff  and  Cockburn. 

1837. 

Her  Majesty's  Advocate — Hamfyiide 

AGAINST 

Edward  M<Avoy. — A<  Wood,jun, 

Indictment. — An  error  in  the  trade  of  the  injured  party  is  of  no  con- 
sequence,  if  he  is  sufficiently  described  otherwise. 

Na  112.  Edward  M^Ayoy  was  charged  with  Theft,  aggravated 
^]^,  hy  his  being  habite  and  repute  a  Thief,  and  having  been 
— —  previously  convicted  of  theft : 

Theft,  && 

In  so  FAR  as,  on  the  6th  of  July  1837,  he  did,  within  or  near  to  the 
Jail  Square  of  Glasgow,  wickedly  and  feloniously  steal,  and  theftuoualy 
carry  away  from  the  person  of  John  Daniel  Koch,  merchant^  then  and 
now  or  hitely  residing  in  Kensington  Place,  Sauchyhall  Street,  in  or 
near  to  Ghisgow,  a  silk  handkerchief,  the  property  or  in  the  lawful  pos- 
session of  the  sud  John  Daniel  Koch. 
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The  pannel  pleaded  not  guilty.  No.  112. 

Edward 
M'Ayoy, 

Mr.  Koch  stated,  on  his  examination,  that  he  was  not  ^'laagow, 

Sept.  27 

a  merchant,  but  merely  a  clerk  in  a  merchant's  office.   His     1837. 
residence  was  correctly  described  in  the  Indictment ;  and,  ' 

in  answer  to  a  question  from  the  Court,  he  stated  that       ' 
there  was  not,  so  far  as  he  knew,  any  other  person  of  the 
same  name  resident  in  Glasgow  or  the  neighbourhood. 

Both  the  Judges  concurred  in  holding,  that  an  error  in 
the  trade  of  the  injured  party  was  of  no  consequence, 
provided  he  was  otherwise  sufficiently  described.^ 

The  proof  having  been  concluded,  the  Jury  found  the 
pannel  guilty. 

In  respect  of  which  verdict  of  Assize,  he  was  sentenced 
to  be  transported  beyond  seas,  for  the  period  of  seven 
years. 


Hbr  Majesty's  Advocate — Handyside  ^iSt* 

AGAINST 

Thomas  Robertson — H,  G.  BelL 

Designation  of  the  Pannel — «  Present  prisoner  in  the  jail  of  Glas* 
«  gow"  is  not  a  sufficient  description  if  there  are  two  persons  of  the 
same  name  in  the  jail  at  the  time. 

Thomas  Robertson  was  charged  with  Theft,  &c.      No.  113. 

Thomas 
Robertson, 

H.  G.  Bell,  for  the  pannel,  objected  that  the  designa-  oiaigow. 
tion  under  which  he  is  indicted,  "  present  prisoner  in  the  ^Ji^^TTT" 
**  jail  of  Glasgow" — was  not  sufficient,  as  there  was  ano- 
ther person  indicted  for  this  circuit  under  the  same  name 
and  designation. 

^  See  the  case  of  William  M<6ee,  Glasgow,  January  6, 1837,  aniet  p. 
425,  and  the  observations  of  Lord  Meadowbank  on  the  case  of  Hannay, 
there  reported. 
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No.  113.      The  objection  was  sustained,  and  the  pannel  re-com- 
i^rtion,niitted  under  a  new  warrant. 

Glasgow, 

Sept.  29 

18S7. 


Theft,  &C. 


^'ai?^  ^'**  Majbbty's  Advocate— Aiiufyftc/« 

AGAINST 

James  Gardiner — H.  G.  Bell. 


Theft. — Etidence. — An  article  libelled  on  as  having  been  stolen 
from  a  lockfast  drawer  in  a  chest  of  drawers,  having  been  proved  to 
have  been  taken  out  of  a  box,  which  was  standing  on  the  top  of  the 
chest, — the  prosecutor  was  allowed  to  found  on  its  possession  by  the 
pannel,  as  a  circumstance  of  evidence,  though  it  was  stated  that,  if  it 
had  been  the  only  article  charged  as  stolen,  no  conviction  could  have 
taken  place. 

No.  114.  James  Gardiner  was  charged  with  Thefl,  aggravated 
Oi^hier,  by  having  been  committed  by  means  of  Housebreaking, 
Glasgow.  ^^ J  ^^  opening  lockfast  places. 

Theft,  &c      He  pleaded  not  guilty. 

Among  the  articles  libelled  on  as  stolen  was  a  silver 
thimble,  stated  to  have  been  taken,  along  with  a  number 
of  other  articles,  from  a  lockfast  drawer,  in  a  chest  of 
drawers.  The  proof  established  that  this  thimble  was 
taken  out  of  a  box,  which  was  standing  on  the  top  of  the 
chest  of  drawers.  The  possession  of  the  thimble  by  the 
pannel  was  proved,  and  founded  on  by  the  Advocate- 
depute,  as  an  artide  of  evidence  against  him. 

H.  6.  Bell,  in  addressing  the  jury  for  the  pannel, 
argued — that  the  discrepancy,  as  to  the  thimble,  between 
the  statement  in  the  Indictment  and  the  evidence,  deprived 
the  prosecutor  of  any  right  to  found  upon  the  fact,  sup- 
posing it  to  be  proved,  of  such  an  article  having  been  found 
in  the  pannel's  possession. 

Lord  Moncreiff  observed,  that  had  the  thimble 
been  the  only  article,  the  theft  of  which  was  charged,  he 
would  have  directed  an  acquittal ;  but  the  prosecutor  was 


tni 
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dearly  entitled  to  argue  upon  its  possession  by  the  pan-  No.  ii4 
nel,  as  a  circumstance  of  evidence  in  the  case.  OardiDer 

Sept.  30 

The  jury  found  the  pannel  guilty.  iw. 

In  respect  of  which  verdict  of  Assize,  he  was  sentenced 
to  be  transported  beyond  seas,  for  the  period  of  seven 
years. 


HIGH  COURT. 


Present,  Nor.  9 

1837. 

Thb  Lord  Justice  Clbrk, 
Lords  Mongrbifp,  Medwyn. 
Hbr  Majesty's  Advocate,  SoL-Gen.  RtUherJurd^Innes. 

AGAINST 

John  Stevenson — B.  £L  Belh 

Forgery  and  Uttering. — Statute  Ist  Victoria,  c.  84. — A  pannel 
conyicted  of  uttering  a  forged  Bill  of  Exchange,  sentenced  to  be  im- 
prisoned for  two  years,  with  hard  labour. 

JoHK  Stevenson  was  charged  with  Forgery,  as  also  the  No.  us. 

-  •  .  John 

wickedly  and  feloniously  using  and  uttering,  as  genuine,  sterensoii. 
a  forged  bill  of  exchange  for  L.IO  sterling. 

He  pleaded  guilty  of  the  uttering  libelled. 

In  respect  of  which  judicial  confession,  he  was  sen- 
tenced to  be  imprisoned  for  the  period  of  two  years  in  the 
jail  of  Ayr,  and  to  be  subjected  to  such  labour  as  the 
rules  of  that  prison  admit.^ 


*  This  sentence  was  passed  in  virtue  of  the  act  1st  Victoria,  c.  84,  in- 
tituled "  An  act  to  abolish  the  Punishment  of  Death  in  cases  of  For- 
a#  «  gery,"  by  which  so  much  of  the  act  2d  and  8d  William  IV.  c.  128,  as 

0  appoints  the;punishinent  in  such  cases  of  forgery  and  uttering  as  were 
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Nov.  10.  Present, 

1837. 

The  Lord  Justice  Clerk, 

Lords  Mackenzie,  Moncbbipp,  Mbdwyn,  Cockburn. 

Her  Majesty's  Advocate — Lofrd  Advocate  Murray — 
SoL'Gen.  Ruiherfurd — Handyside 

aoainst 

Thomas  Hunter,  Peter  Hackbt,  Richard  McNeil,  Jambs  Gibb, 
and  William  Wl^^KV^RoberUon—M'NeUl^A.  M'NeUl^J. 
Anderson — H.  G.BelL 

Conspiracy  or  Murdbr.^ — Threatening  Letters. — Indictmeht. 
— 1.  An  Indictment  charging  five  operative  cotton  spinners  alternative- 
ly, with  illegal  conspiracy  to  keep  up  wages,  by  means  of  sending  threat- 
ening letters,  setting  fire  to  mills,  invading  dwelling-bouses,  and  as- 
saulting and  murdering  workmen — or  with  Murder — ^found  relevant 

2.  Sending  threatening  letters  having  been  libelled  on  as  one  of  the 
means  by  which  an  illegal  conspiracy  was  carried  into  operation,  the 
objection  that  the  letters  were  not  set  forth  at  length  in  the  Indict- 
ment, repelled,  but  an  opinion  indicated  that  this  must  have  been 
done,  if  the  sending  of  such  letters  had  constituted  a  substantive 
charge. 

3.  An  objection  to  a  long  narrative  introductory  to  a  charge  of  murder, 
and  explanatory  of  the  intent  with  which  the  murder  was  charged  to 
have  been  committed,  repelled. 

Ko.  lis.  Thomas  Hunter,  Peter  Hacket,  Richard  M'Neil, 

ThomM 

Hunter    James  Gibb,  and  William  M'Lean,  all  operative  cot- 
o£n.     ton-spinners  in  Glasgow,  were  charged  on  van  Indictment, 


bearing. 


previously  capital,  to  be  necessarily  transportation  for  life,  is  repealed ; 
and  it  is  enacted  (§  2),  that  <*  Every  person  convicted  of  any  such  of- 
<<  fences,  shall  be  liable,  at  the  discretion  of  the  Court,  to  be  transported 
^*  beyond  the  seas  for  the  term  of  the  natural  life  of  such  person,  or  for 
"  any  term  not  less  than  seven  years,  or  to  be  imprisoned  for  any  term 
**  not  exceeding  four  years,  nor  less  than  two  years ;"  and  (§  8)  that 
'<  when  any  person  shall  be  convicted  of  any  offence  punishable  under 
''  this  act,  for  which  imprisonment  may  be  awarded,  it  shall  be  lawful 
**  for  the  Court  to  sentence  the  offender  to  be  imprisoned,  with  or 
**  without  hard  labour,  in  the  common  jail  or  house  of  correction,  and 
**  also  to  direct  that  the  offender  shall  be  kept  in  solitary  confinement 
**  for  any  portion  or  portions  of  such  imprisonment  not  exceeding  one 
"  month  at  any  one  time,  and  not  exceeding  three  months  in  any  one 
*<  year,  as  to  the  Court  in  its  discretion  shall  seem  meef 
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That  Albeit,  by  the  laws  of  this  and  of  every  other  well  governed  ^^  l^^* 

realm  Illegal  Conspiracy  of  Workmen,  forcibly  and  illegaUy  to  raise  Huot^ 

or  keep  up  wages,  or  the  price  of  labour,  by  means  of  the  writing  and  utd 

sending  threatening  letters  to  masters  or  their  managers,  and  of  the  No^'^i'o 

wilfully  setting  fire  to,  (mt  attempting  to  set  fire  to  the  dwelling-houses,  1837. 
mills,  or  warehouses  of  owners,  masters,  or  their  managers,  and  of  the 


forcibly  invading  of  the  dwelling-houses  of  workmen,  and  of  assaulting  ^'^2*"'*^ 
and  murdering  workmen,  or  by  means  of  the  perpetration  of  one  or  more  or 
of  these  unkwful  acts,  with  the  illegal  and  felonious  intent  and  pur-  ^i^^* 
pose  of  deterring  and  intimidating  them  respectively  from  giving  or 
taking  employment  at  the  rate,  or  on  the  terms  which  they  please,  and 
of  forcing  them  to  do  so  on  the  terms  and  at  the  rate  prescribed  by 
tibe  members  of  such  illegal  conspiracy ;  and  when  such  threatening 
letters  are  written  and  sent  to  such  masters  or  their  managers,  and  fire 
IS  so  set,  or  attempted  to  be  set  to,  dwelling-houses,  mills,  or  ware- 
houses of  owners,  masters,  or  their  managers,  and  the  dwelling-houses 
of  workmen  are  invaded,  and  themselves  assaulted  and  murdered,  or 
one  or  more  of  these  unlawful  acts  are  perpetrated  in  pursuance  of  the 
said  object  and  purpose  of  such  illegal  conspiracy :  as  also  Murder, 
more  particularly,  the  wickedly,  maliciously,  and  feloniously  Assassi- 
nating a  Workman,  with  the  wicked  and  felonious  intent  thereby  of 
deterring  other  workmen  from  continuing  in,  or  taking  employment  at 
such  rate  of  wages,  or  on  such  terms  as  they  may  chuse,  are  crimes  of 
an  heinous  nature,  and  severely  punishable:    Yet  true  it  is  and  of 

verity,  that  you  the  said  Thomas  Hunter,  Peter  Hacket,  Richard  (Page  2.) 
M<  Neil,  James  Gibb,  and  William  M*Lean  are,  all  and  each,  or  one 
or  more  of  you,  guilty  of  the  said  crime  of  conspiracy,  as  above  libel- 
led;  or  otherwise,  of  the  said  crime  of  murder,  actors   or  actor, 
or  art  and  part :    In  so  fab  as,  several  years  ago,  the  precise  period 
and  place  of  its  formation  being  to  the  prosecutor  unknown,  an  asso- 
ciation having  been  formed,  consisting  of  a  great  number  of  the  opera- 
tive cotton-spinners  employed  in  the  various  cotton-milk  in  the  city  of 
Glasgow  and  its  adjoining  districts,  with  the  object,  and  for  the  purpose 
of  raising  or  keeping  up  the  wages  of  the  said  operative  cotton-spinners, 
in  order,  and  with  Uie  intent  more  efPectually  to  enforce  and  attain  the 
said  object  and  purpose,  the  members  of  the  said  association  unlaw- 
fully administered  to  each  other,  or  took  a  secret  oath,  or  engagement, 
or  obligation,  binding,  or  purporting  to  bind  the  taker  of  it,  to  ac- 
quiesce in  and  support  the  resolutions,  orders,  or  directions,  of  the  ma- 
jority of  the  members  of  said  association,  and,  in  particular,  to  execute 
every  task  or  iiyunction  which  the  majority  might  impose  in  further- 
ance of  the  objects  of  the  said  association ;  and  likewise  to  keep  secret 
and  undivulged  the  said  oath,  or  engagement,  or  obligation  so  taken ; 
and  the  said  association  so  formed,  and  bound  by  said  secret  oath,  or 
engagement  or  obligation,  thereafter  prevailed  on  and  induced  other 
cotton-spinners,  in  the  various  cotton-mills  in  the  said  city  of  Glasgow 
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No.  116.    and  adjoining  distrietSy  to  join  and  enter  the  sud  association ;  and  on 

H^xiua*    ^^^^  respective  entries  with  it,  unlawfully  administered,  or  caused  to 

and       be  administered  to,  or  taken  by  them,  an  oath,  or  engagement,  or  oW- 

N^^^O    S^^<)°>  ^^  ^^^  ®^®^^  aforesaid :    And  great  nambers  of  operative  oot- 

1837.      ton-spinners  were  induced  or  prevailed  upon  to  become  members  of 

-  the  said  association ;  and  the  said  association  latterly  included  all  or 


Conspinoy  m^i.  ^f  ^^^  operative  cotton-spinners  working  in  the  varioos  cotton  mills 
or  in  the  said  city  of  Glasgow  and  adjoining  districts,  who  were  admitted 
Murder,  ^jkd  entered,  and  became  members  of  it,  after  having  had  administered  to 
them,  or  having  taken  the  said  unlawful  oath,  or  engagement,  or  ob- 
ligation :  And  the  said  association  at  various  times  resolved,  that  the 
members  of  the  association,  or  those  of  them  employed  in  certain 
of  the  said  cotton  nulls,  should  strike  work,  in  order  to  obtain 
an    advance   of   wages,   or  in   resistance  to  a  reduction  of  wages^ 

(Page  3.)  oi*  ^^  account  of  some  other  dispute  or  difference  between  them,  or 
certain  of  them,  and  their  masters ;  and  on  these  occasions,  the  mem- 
bers of  the  association,  illegally  and  feloniously  conspired,  confederated, 
and  agreed  together,  for  the  purpose  of  forcibly  and  illegally  raimiig 
or  keeping  up  their  wages,  or  prevailing  in  the  dispute  or  difference 
existing  at  the  time  between  them,  and  part  of  them,  and  their  masters* 
to  use  intimidation,  molestation  and  threats,  to  workmen  continuing  in 
the  service,  or  proposing  and  willing  to  enter  into  the  service  of  the 
said  masters  on  other  or  different  terms  from  those  demanded  by  tlie 
members  of  the  association,  who  had  struck  work,  and  also  to  perpe- 
trate acts  of  violence  against  the  persons  or  property  of  such  work- 
men :  And,  in  furtherance  of  said  illegal  conspiracy,  the  said  associa- 
tion, on  these  occasions,  from  time  to  time  nominated  and  appointed 
certain  of  their  number  who  had  so  struck  work,  to  be  a  committee 
called  a  Guard  Committee,  to  watch,  by  themselves,  or  by  others, 
members  of  the  association,  under  their  orders  and  direction,  the  cottoa 
milb  where  the  members  of  the  said  association  had  struck  work,  for 
the  purpose,  by  means  of  the  terror  and  alarm  caused  by  such  demon- 
stration of  force,  and  by  means  of  menaces,  molestation,  and  threats  of 
intended  violence  to  the  persons  of  other  operative  cotton-spinners  of 
intimidating  them  from  continuing  to  work  at  said  cotton  mills,  on 
other  or  different  terms  from  those  demanded  by  the  members  of  the 
said  association,  who  had  struck  work,  and  also  other  operative  spin- 
ners, or  other  persons  willing  to  work  at  said  cotton  mills,  from  taking 
it  on  the  terms  offered  to  them  by  the  said  masters ;  and  the  said 
Guard  Committee  by  themselves,  and  other  members  of  the  associa- 
tion, under  their  orders  or  direction,  in  prosecution  of  the  object  and 
purpose  of  their  appointment,  and  of  the  said  illegal  conspiracy,  used 
intimidation,  molestation  and  threats,  to  said  operatives  continuing  in 
the  service,  or  proposing  or  willing  to  enter  into  the  service  of  t|ie 
masters  as  aforesaid,  and  assaulted  the  persons  of  many  of  the  stfid 
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operatives,  and  thereby  intimidated  theniy  or  certain  of  them,  from  No.  lie. 

continuing  to  work,  or  from  taking  employment;  and  the  said  associa-  Hunter 

tion  voted  or  paid  sums  of  money,  out  of  the  funds  subscribed  to  the  and 

said  association  by  the  members  thereof,  or  otherwise  in  their  posses-  ^^^^^ 

sion,  to  the  members  of  the  said  Guard  Committee,  with  the  intent  and  1837. 
for  the  purpose  of  enabling  the  said  committee  to  attain  and  carry  into 


effect  the  objects  and  purpose  of  its  appointment,  and  to  pay  and  reward  ^^^^cy* 

the  actual  perpetrators  of  the  said  acts  of  intimidation,  molestation,  and        or 

Mulder. 

assault,  on  said  operatives  or  other  persons  working,  or  willing  to  take   (Page  4.) 
work  at  said  cotton  mills :  And,  in  cases  where  a  member  or  members 
of  the  association,  or  other  persons  employed  by  the  said  Guard  Com- 
mittee, or  the  said  association,  were  apprehended  and  committed  for 
trial,  on  charges  of  having  assaulted  operative  cotton  spinners*continu* 
ing  to  work,  or  engaged  to  work,  or  willing  to  engage  themselves  to 
work  at  said  cotton  mills,  on  the  terms  proposed  by  the  said  masters, 
the  said  association,  in  order  to  frustrate  the  ends  of  justice^  and  that 
the  said  member  or  members  or  other  persons  might  elude  trial  and 
punishment  by  absconding,  procured  law-agents  or  other  persons  to 
become  cautioners  in  the  bail-bond  required  to  be  executed  for  the 
appearance  of  the  accused  to  stand  trial,  by  advancing  out  of  the 
funds  of  the  association,  and  placing  in  their  hands  the  amount  in  money 
of  the  penalty  in  the  bond  to  be  paid  by  them  on  forfeiture  thereof, 
by  the  flight  and  fugitation  of  the  accused :  And  the  memben  of  the 
said  association,  or  the  committee  of  directors,  or  other  governing  body 
thereof,  lor  the  time,  on  special  occasions  during  the  continuance  of 
strikes,  ordered  by  them  as  aforesaid,  for  the  purpose  of  forcibly  and 
illegally  overcoming  the  opposition  given  to  the  object  and  purposes 
of  their  strike  by  their  employers  and  by  workmen  continuing  in,  or 
proposing  and  willing  to  enter  into  the  service  of  the  said  masters,  at  a 
lower  rate  of  wages,  or  on  other  or  different  terms  from  those  demand- 
ed by  the  members  of  the  said  association,  illegally  and  feloniously 
conspired,  confederated,  and  agreed  together,  to  write  and  send  threat- 
ening letters  to  the  said  masters  or  their  managers,  and  to  set  fire  to, 
or  attempt  to  set  fire  to  the  mills,  warehouses,  and  dwelling-houses 
of  the  said  masters,  or  other  managers,  and  forcibly  to  invade  the 
dwelling-houses  of  the  workmen   taking  employment  from  the  said 
masters,  and  to  assault  and  murder  the  said  workmen  or  managen  of 
the  said  cotton  mills ;  in  order  that,  by  the  terror  and  alarm  created 
by  these  wicked,  malicious,  unlawful,  and  felonious  acts,  the  said  mas- 
ters and  their  managers  might  be  compelled  to  submit  to  the  demands  of 
the  members  of  the  said  association,  and  the  said  workmen  be  forced, 
from  the  fear  of  violence,  to  quit  the  service  of  the  said  masters,  or  refuse 
to  enter  into  their  employment:  And  in  order  secretly  to  carry  into 
effect  their  said  wicked  object  and  purpose,  the  said  association,  on  these 

occasions,  resolved  upon  the  appointment  of,  and  appointed  and  elected  (Pag«  ft.) 
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No.  11  ^  by  ballot,  lot,  or  in  some  otlier  secret  mode  to  the  prosecator  onknowD, 
Hunter    &  committee  of  their  number,  called  a  secret  select  committee,  or  secret 

and  committee,  or  designated  by  some  other  name  to  the  prosecator  unknown; 
J^^    and  the  names  of  the  members  of  which  committee  were  kept  secretfrom 

1837.  the  general  or  ordinary  members  of  the  said  committee,  and  the  intention 
and  purpose  of  its  appointment,  as  was  well  known  to  the  members  of 


Conspiracy,  ^y^^  ^^  association,  was  to  enforce  and  obtain  the  object  of  the  strike,  at 
or  the  time  of  its  appointment,  by  organizing  and  preparing  the  means, 
Murder,  mi^  making  choice  of,  and  engaging,  and  hiring,  or  rewarding  the  per- 
sons to  be  employed,  in  forcibly  overcoming  the  opposition  to  the  strike 
as  aforesaid,  by  the  masters,  managers,  and  workmen  then  employed  in 
said  cotton*mills,  and  that  by  means  of  wickedly,  illegally,  and  feloni- 
ously writing  and  sending  threatening  letters  to  the  said  masters  or 
thdr  managers,  setting  fire  to,  or  attempting  to  set  fire  to  the  mills, 
warehouses,  and  dwelling-houses  of  the  said  masters  or  their  managefs* 
forcibly  invading  the  dwelling-houses  of  the  said  workmen  then  employed 
in  the  said  cotton-mills,  and  assaulting  and  murdering  the  said  work- 
men or  managers,  and  by  perpetrating  other  unlawful  and  fdonioos 
acts ;  and,  accordingly,  various  of  these  unlawful  acts,  above  spedfied, 
were,  on  the  occasions  of  such  strikes,  ordered  by  the  said  association, 
committed  on  the  persons  and  property  of  the  masters,  managers,  or 
workmen  resisting  said  strikes ;  and  the  said  secret  select,  or  secret 
committee,  when  so  appointed  or  elected,  was  allowed  to  receive  and 
take  from  the  funds  collected  by,  or  belonging  to  the  said  association, 
sums  of  money,  the  specific  application  of  which  it  was  not  bound  to 
explain  to  the  general  body  of  the  association ;  and  this  in  order  that  it 
might  have  the  means  of  enabling  it  to  carry  into  effect,  with  secrecy, 
the  said  illegal,  widced,  and  felonious  objects  of  its  appointment,  by 
hiring,  engaging,  paying,  or  rewarding  the  actual  perpetrators  of  the 
various  unlawful  acts  above  specified :  and  the  said  association,  as  above 
described,  having  continued  to  exist  since  the  period  of  its  institution  or 
formation  as  aforesaid ;  and,  in  particular,  having  existed,  and  been  in 
operation  during  the  year  1686,  and  the  present  year  1837 ;  And  the 
said  association  having,  by  intimation  or  order,  made  or  communicated 
by  its  committee  of  directors,  or  other  governing  body,  sometime  previous 

(Page  6.)  to  the  8th  day  of  April  last,  resolved  and  ordered  that  the  members  of 
the  said  association  then  employed  in,  and  working  as  operative  cotton- 
spinners  in  the  various  cotton-mills  in  and  about  the  city  of  Glasgow, 
should,  on  the  said  8th  day  of  April,  strike  work  in  one  body,  on  account 
of  a  reduction  of  the  wages  of  the  said  operative  cotton-spinners  resolv- 
ed on  by  their  employers,  the  masters  of  the  said  mills,  or  in  conse- 
quence of  some  other  difierence  or  dispute,  to  the  prosecutor  unknown, 
between  the  said  operatives  and  their  said  employers ;  and  the  said  mem- 
bers having,  accordingly,  in  one  body,  or  nearly  in  a  body,  struck  work, 
and  having  refiised  to  remain  in,  or  to  return  to  the  service  of  their 


AND  CIRCUIT  COURTS  OF  JUSTICIARY.  555 

said  employers,  except  at  the  former  rate  or  amount  of  wages ;  or  at  Na  116. 

least,  except  on  terms  agreeable  to  the  association  or  its  committee  of  Thomas 

directors,  or  other  governing  body  thereof; — the  said  association,  or  at  ^„^ 

least  the  committee  of  directors  thereof,  or  other  governing  body  there-  others, 

of^  in  the  said  mouth  of  April,  the  particular  date  being  to  the  prosecutor  i^n, 
unknown,  and  within  an  apartment,  or  apartments  situated  in  Bkck  Boy 


close,  Gallowgate  street  of  Glasgow,  occupied  by  them,  in  the  premises  Conspiracy, 
of  William  Smith,  publican  there,  or  elsewhere  within  the  city  of  Glas-  ^ 
gow  or  in  the  vicinity  thereof  to  the  prosecutor  unknown,  wickedly  and  Murder, 
feloniously  conspired,  confederated,  and  agreed  together  to  appoint,  and 
appointed  a  certain  number  of  their  number  to  be  a  guard  committee, 
for  the  purpose  of  watching  by  themselves,  or  by  other  members  of  the 
said  association  under  their  orders  and  direction,  the  various  cotton- 
mills  in  or  near  Glasgow  where  the  said  association  had  directed  and 
ordered  the  operatives  to  strike  work  as  aforesaid,  and  that  during  the 
hours,  and  at  the  times  fixed  or  usual  for  the  Operative  cotton-spinners 
to  go  to  the  said  cotton-mills  to  commence  work,  and  to  return  from 
them  after  work-hours,  and  at  meal- hours,  in  order  to  discover  the  ope- 
ratives, who,  notwithstanding  the  strike  ordered  by  the  said  association, 
continued  or  undertook  to  work  in  the  said  cotton-mills  at  the  reduced 
rate  of  wages,  or  on  terms  not  approved  of  by  the  said  association, 
and  any  other  operatives  not  previously  belonging  to  the  said  cotton- 
mills,  whom  the  masters  or  owners  of  the  said  cotton-mills  had  engaged 
to  work,  in  place  'of  the  operatives  who  had  struck ;  and  this  with 
the  wicked,  illegal,  and  felonious  intent  of  intimidating  and  deter- 
ring the  operatives  willing  to  work  as  aforesaid,  from  continuing 
to    work    in    said    cotton-mills ;     and    the    said    guard    committee, 

and  those  members  of  the  said  association,  or  other  persons  acting  (Page  7.) 
under  their  orders  and  direction,  having,  in   considerable   numbers, 
beset  the  said  cotton-mills,  or  the  approaches  to  them,  and  having  used 
threats  of  violence  and  menaces,  created  great  terror  and  alarm  among 
the  operatives  willing  and  desirous  to  work,  or  to  take  work  in  the  said 
mills  on  the  terms  proposed  by  the  masters  thereof;  and  thereby  inti- 
midated them  from  continuing  to  work  in  said  milb,  and  also  thereby 
intimidated  operatives,  or  other  persons  not  previously  belonging  to  the 
said  mills,  from  hiring  themselves  to,  or  engaging  in  the  service  of  the 
aaid  masters :  And  you  the  said  Thomas  Hunter,  Peter  Hacket,  Richard 
M'Neil,  James  Gibb,  and  William  M*Lean,  having,  all  and  each,  or  one 
or  more  of  you,  been  for  several  years,  the  precise  length  of  time  being 
to  the  prosecutor  unknown,  members  of  the  said  association,  at  least 
being  members  of  the  said  association  since  the  month  of  January  1837, 
and  down  to  the  29th  day  of  July  thereafter,  and  more  particularly  at  the 
dates  after  libelled :  And  you  the  said  Thomas  Hunter  having  been,  at 
some  period  in  the  last  or  present  year,  and  at  some  place  to  the  pro- 
secutor unknown,  elected  and  chosen  to  the  office  of  president  or  chair- 
man of  the  said  association,  or  of  the  committee  or  court  of  directors  of 
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No.  116.  the  same,  accepted  of  said  office,  and  acted  as  president  or  chairman  at 

Thomas    various  meetings  of  the  said  association,  and  of  the  said  committee,  daring 

i^Q^      the  months  of  April,  May,  June,  and  July  of  the  present  year :  And 

others,    you  the  said  Peter  Hacket  having  been,  at  some  period  of  the  last  or 

1837.     P^'^^iit  year,  and  at  some  place,  to  the  prosecutor  unknown,  elected 

and  chosen  to  the  office  of  treasurer  of  the  said  association,  accepted 

CoQspiracy,  of  said  office,  and  acted  accordingly ;  and,  in  that  character,  and  also 
^  as  a  member  of  the  committee  or  court  of  directors,  and  also  of  the 
Murder,  supply  committee,  upon  which  committees  you  were  named,  and  which 
appointments  you  accepted,  attended  various  meetings  of  the  said  as- 
sociation, and  of  said  committees,  during  the  said  months  of  April, 
May,  June,  and  July  :  And  you  the  said  Richard  M*Neii  having  been 
at  some  period,  to  the  prosecutor  unknown,  but  prior  to  the  12tli  day 
of  April  1837,  and  at  some  place,  to  the  prosecutor  unknown,  elected 
and  chosen  to  the  office  of  secretary  of  the  said  association,  accepted  of 
said  office,  and  acted  accordingly  ;  and,  in  that  character,  and  also  as 
a  member  of  the  committee  or  court  of  directors,  and  also  of  the  supply 
committee,  upon  which  committees  you  were    named,  and    which 

(Page  a)  appointments  you  acccepted,  attended  various  meetings  of  the  said 
association  and  of  said  committees,  during  the  said  months  of  April, 
May,  June,  and  July :  And  you  the  said  James  Gibb  having  been,  at 
some  period  in  the  last  or  present  year,  and  at  some  place,  to  the  pro- 
secutor unknown,  elected  and  chosen  to  the  office  of  assistant  secretary 
of  the  said  association,  accepted  of  said  office,  and  acted  accordingly, 
and,  in  that  character,  and  also  as  a  member  of  the  committee,  or  court 
of  directors,  and  also  of  the  supply  committee,  upon  which  committees 
you  were  named,  and  which  appointments  you  accepted,  attended  various 
meetings  of  the  said  association,  and  of  said  committees,  during  the  said 
months  of  April,  May,  June,  and  July :  And  you  the  said  William 
M*Lean  having  been,  at  some  time  and  place,  to  the  prosecutor  on* 
known,  nominated  and  appointed  a  member  of  the  guard  committee, 
which  was  appointed  by  the  said  association,  or  by  the  committee  of 
directors  or  governing  body  of  the  said  association,  sometime  in  the 
month  of  April  last,  as  above  libelled,  accepted  of  said  appointment,  and 
acted  as  a  member  of  said  committee ;  or  at  least,  you  having  been  ap- 
pointed, acted  under  the  orders  and  directions  of  the  said  guard  com* 
mittee,  and  on  occasion  of,  and  subsequent  to  the  strike  above  libelied, 
acted  as  one  of  the  Guards,  engaged  in  watching  the  persons  employed 
in  one  or  other  of  the  cotton-mills  in  or  near  Glasgow,  where  the  mem- 
bers of  the  said  association  struck  work  as  above  libelled :  And  the  said 
strike  having  been  protracted  throughout  the  month  of  May  and  part  of 
the  month  of  June  last,  without  the  said  association  and  the  members 
thereof  who  had  struck  work  as  aforesaid,  having  been  able  to  succeed 
in  the  object  of  their  said  strike,  of  compelling  their  late  employers,  the 
owners,  masters,  or  managers  of  said  cotton-mills,  to  re-employ  them,  or 
re-engage  them  in  their  service  as  operatives,  at  the  former  rate  of  wages^ 
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o     n  the  terms  prescHbed  or  demanded  by  the  said  association ;  and  ^^  ^^^ 

the  said  masters  having  refused  to  yield  to  the  demands  of  the  said  as-  Hunter 

sociation ;  and  legal  proceedings  having  been  taken  in  order  to  check  and      ^ 

put  down  the  foresaid  acts  of  intimidation  and  molestation  of  operatives  or  j^ov.  10 

other  persons  working,  or  willing  to  work  in  the  said  cotton  mills  at  a      ^^7- 

rate  of  wages,  or  on  terms  agreeable  to  the  said  masters  and  operatives 

respectively;  and  a  number  of  operatives  or  other  persons  willing  to  work      &c/^' 

in  said  cotton  mills  at  the  rate  of  wages,  or  on  the  terms  offered  by  the       or 

Blordar. 

said  masters,  having  entered  into  or  engaged  to  enter  into  the  employ-  (Page  9*) 
.ment  of  the  said  masters,  in  various  of  the  said  cotton-mills,  where  the 
members  of  the  said  association  had  struck  work,  and  the  funds  of  the 
said  association  for  paying  aliment  to  the  members  thereof  during  the 
strike,  having  been  exhausted,  or  nearly  so :  And  you  the  said  Thomas 
Hunter,  Peter  Hacket,  Richard  M<Neil,  James  Gibb,  and  William 
McLean,  being  all  and  each,  or  one  or  more  of  you,  yourselves  parties 
to  the  said  strike,  having  for  its  object  to  compel  your  late  employers 
to  re-employ  or  re-engage  you  and  the  other  members  of  the  said  as- 
sociation at  the  former  rate  of  wages,  or  on  the  terms  demanded  and 
prescribed  by  the  said  association ;  and  being  fully  cognizant  of,  and 
concurring  and  participating  in  the  foresaid  illegal  acts  of  intimidation 
and  molestation  above  described  of  the  said  operatives  and  other  per- 
sons working,  or  willing  to  work  in  the  said  cotton-mills,  in  place  of 
the  members  of  the  said  association  who  had  struck  work,  and  being 
resolved  and  determined,  in  defiance  of  law,  to  carry  into  execution  the 
object  of  the  said  strike,  and  ill^ally,  and  forcibly,  to  raise  or  keep  up 
your  wages,  by  assaulting  and  murdering  operatives  or  others,  work- 
ing, or  willing  to  work  as  aforesaid,  on  terms  agreeable  to  them  and 
the  said  masters;  and  by  setting  fire  to  the  cotton-mills,  warehouses, 
and  dwelling-houses  of  the  sud  owners,  masters,  or  managers,  and  by 
other  wicked  and  felonious  acts,  calculated  or  intended  to  cause  terror 
and  alarm  in  the  body  of  the  said  operatives  so  working,  or  willing  to 
work,  and  in  the  said  owners,  masters,  or  managers,  their  employers : 
— You  the  said  Thomas  Hunter,   Peter  Hacket,  Richard  M<Neil, 
James  Gibb,  and  William  M*Lean,  being  all  and  each,  or  one  or  more 
of  you,  members  of  committees  of  the  said  association,  as  aforesaid,  and 
all  and  each,  or  one  or  more  of  you,  being  members  of  the  governing 
body  of  the  said  association  ;  or  otherwise  taking  an  active  and  leading 
part  in  the  business,  objects  and  purposes  of  the  said  association,  as 
members  thereof,  did,  along  with  other  members  of  the  said  association, 
to  the  prosecutor  unknown,  (1.)  on  or  about  the  14th  day  of  June 
1837,  or  on  one  or  other  of  the  days  of  that  month,  or  of  May  imme- 
diately preceding,  or  of  July  immediately  following,  and  within  an 
apartment  or  apartments  situated  in  Bhick  Boy  Close,  Gallowgate 

•treet  of  Glasgow,  occupied  by  them,  in  the  premises  of  William  Smith,  (Page  10.) 
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No.  116.    publican  there,  or  elsewhere  within  the  city  of  Glasgow,  or  in  the  Tiei- 

^J"""^    nity  thereof,  to  the  prosecutor  unknown,  wickedly  and  feloniously  con- 

and      spire,  confederate,  and  agree  together,  to  effect  and  enforce  the  ob- 

J?^^^^    ject  and  purpose  of  the  said  strikci  by  iil^ally  and  feloniously  writing 

1^7.     ^^^  sending  threatening  letters  to  the  masters,  or  managers  of  said  cot- 

—^.^  ton-mills,  by  setting  fire  to,  or  attempting  to  set  fire  to  the  cotton-miilsy 

Conspiracy,  warehouses,  and  dwelling-houses  of  said  owners,  masters,  or  managers^ 

^      by  forcibly  invading  the  dwelling-houses  of  the  operati?e6  and  others. 


or 


Murder,  then  working  in  said  mills,  and  by  assaulting  or  murdering  individuals 
or  persons  belonging  to,  engaged  in,  or  connected  with,  the  said  oot- 
ton-mills ;  and  specially  the  owners,  masters,  or  managers  of  said  milk, 
and  operative  spinners,  who  had  continued  to  work,  or  had  taken  work, 
and  were  working  in  the  said  mills,  in  opposition  to,  and  against  the 
will  of  the  said  association,  or  its  committee  of  directors ;  and  in  ftar* 
therance  of,  and  to  carry  into  effect  this  illegal  and  felonious  conspi- 
racy, the  said  committee  of  directors,  or  other  governing  body,  did, 
time  and  place  last  libelled,  order  or  call  a  meeting  of  delegates  of  the 
operatives  of  each  cotton-mill  which  had  struck  work  as  aforesaid;  and 
such  meeting  having  taken  pUce,  time  and  place  last  libelled,  the  said 
•  committee  of  directors,  or  one  of  the  members  thereof,  or  of  other  go- 
verning body,  or  some  other  member  of  the  association  attending  said 
meeting,  did  propose,  and  it  was  moved  and  carried  at  the  said  meeting, 
that  a  secret  select  committee,  or  a  secret  committee,  shonld  be  ap- 
pointed by  the  members  of  the  association  who  attended  said  meeting ; 
and  the  intention  and  purpose  of  appointing  the  said  secret  select,  or 
secret  committee,  and  its  office  and  functions,  were  as  was  well  known 
to  the  members  attending  said  meeting,  and  generally  to  the  mem- 
bers of  the  said  association,  to  be  illegally,  violently,  and  felo- 
niously, to  over-come  the  opposition  to  the  said  strike,  and  to  raise  or 
keep  up  wages  by  procuring,  hiring,  and  rewarding  members  of  the  as- 
sociation, or  other  persons,  for  the  perpetration  of  the  wicked  and  felo- 
nious acts  above  specified>  against  the  persons  and  property  of  the 
owners,  masters,  or  managers  of  said  mills,  or  the  operative  spinners 
then  working  therein,  or  by  other  unlawful  acts,  calculated,  or  intended 
to  cause  terror  and  alarm  in  the  owners,  masters,  or  managers,  and 
operatives  opposed  to,  or  resisting  the  object  and  purpose  of  the  said  as- 
sociation ;  and  the  operatives  who  had  struck  work  as  aforesaid,  and  the 

(Page  11.)  said  meeting,  did,  time  and  place  last  libelled,  appoint,  by  ballot  or  lot, 
or  in  some  other  secret  mode  to  the  prosecutor  unknown,  certain  mem- 
bers of  the  said  meeting  to  be  members  of  the  said  secret  select,  or  se- 
cret committee,  but  whose  names  are  to  the  prosecutor  unknown,  and 
whose  names  were  concealed  and  kept  secret  from  the  ordinary  mem- 
bers or  general  body  of  the  said  association  ;  and  you  the  said  Thomas 
Hunter,  Peter  Hacket,  Richard  M*Neil,  James  Gibb,  and  William 
M'Lean,  were  all  and  each,  or  one  or  more  of  you,  present  at  said 
meeting,  and  concurred  in  the  motion  for,  and  the  appointment  of,  the 
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said  secret  select,  or  secret  committee :   And  the  said  secret  select,  or    No.  U6. 
secret  committee,  having  been  so  appointed,  the  said  illegal  association    TbomM 
and  conspiracy,  and  yon  the  said  Thomas  Hunter,  Peter  Hacket,  Rich-      ^ 
ard  M'Neil,  James  Gibb,  and  William  M*Lean,  all  and  each,  or  one  or     others, 
more  of  you,  as  members  thereof,  in  pursuance  of  the  intent  foresaid,      i837. 
illegally  and  forcy>ly  to  enforce  the  object  and  purpose  of  the  said  strike,  .^—..^ 
did,  through  the  intervention  of  said  secret  select,  or  secret  committee,  Conspiracv, 
and  by  means  of  all  and  each  of  you,  or  one  or  more  of  you,  and  other       ^ 
members  of  the  said  illegal  association  and  conspiracy,  or  other  persons    Murder, 
to  the  prosecutor  unknown,  hired  or  engaged,  or  procured  or  instigated 
by  said  committee,  and  paid  or  rewarded  from  the  funds  of  the  said  as- 
sociation, wickedly,  maliciously,  and  feloniously  write  and  send  threaten* 
ing  letters  to  certain  of  the  managers  of  said  mills ;  as  also,  did  attempt 
wilfully  to  set  fire  to  the  house  of  an  owner  or  master  of  one  of  said 
mills  ;  as  also,  did  forcibly  invade  the  dwelling-house  of  an  operative 
spinner  working  as  aforesaid ;  as  also,  did  commit  assaults  on  the  per- 
sons of  said  operative  spinners  working  as  aforesaid ;  as  also  did  shoot  at 
and  murder  an  operative  cotton-spinner,  who  was  then  working,  or  in 
the  service  of  one  of  the  masters  or  owners  of  said  mills  or  factories,  on 
the  terms  proposed  by  his  employers  as  aforesaid :  And  mobb  parti- 
cularly, the  said  illegal  association  and  conspiracy,  and  you  the  said 
Thomas  Hunter,  Peter  Hacket,  Richard  M*Neil,  James  Gibb^  and 
William  McLean,  members  thereof,  or  the  said  secret  select,  or  secret 
committer,  in  pursuance  of  the  object  and  purpose  of  its  appointment, 
did,  (2.)  upon  the  i5th  day  of  June  1837,  or  on  one  or  other  of  the 

days  of  that  month,  or  of  May  immediately  preceding,  or  of  July  im-^pgge  is.) 
mediately  following,  and  within  an  apartment  or  apartments  occupied 
by  them,  situated  as  aforesaid,  wickedly  and  feloniously  hire,  engage, 
instigate,  or  direct,  certain  members  of  the  said  association,  or  other 
persons  to  the  prosecutor  unknown,  to  attack  and  assault  one  or  more 
of  the  operative  cotton  spinners,  then  in  the  employment  of  Robert 
Thomson  and  Sons,  Adelphi  Cotton  Works,  Hutchisontown,  in  or  near 
Glasgow,  being  one  of  the  cotton  mills  in  which  the  members  of  the 
said  association  had  struck  work  as  aforesaid ;  and  did  ofier  said  per- 
sons the  sum  of  ten  pounds,  or  some  other  sum  to  the  prosecutor  un- 
known, or  hold  out  to  them  promises  and  expectations  of  good  deeds 
and  rewards,  to  induce  them  to  execute  and  perform  the  said  wicked 
purpose  of  assaulting  one  or  more  of  the  operative  cotton-spinners  in 
the  said  cotton  mill ;  and,  accordingly,  two  or  more  persons,  whose 
names  are  to  the  prosecutor  unknown,  having  been  so  hired,  engaged, 
instigated,  or  directed,  did,  time  last  libelled,  at  or  near  to  South  Wel- 
lington place,  near  Hutchisontown  aforesaid,  wickedly  and  feloniously 
attack  and  assault  David  Gray,  an  operative  cotton«spinner,  then  in  the 
employment  of  the  said  Robert  Thomson  and  Sons,  at  the  Adelphi 
Cotton  Works  aforesaid,  and  did  strike  him  a  severe  blow  or  blows  be- 
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No.  116.  hind  his  right  ear,  which  felled  him  to  the  ground ;  and,  on  his  endea- 

'Humiai  Youriiig  to  escape  from  farther  Tiolenoe,  did  pursue  him,  and  did  strike 

and  him  another  violent  blow  or  blows  on  the  same  place  as  before,  which 

^^^"i  again  felled  him  to  the  ground,  and  when  down  did  repeatedly  ki^ 

1837.  him  on  the  sides,  and  did  otherwise  maltreat  and  abuse  him ;  and  did 

I  also,  time  and  place  last  Hbelled,  wickedly  and  feloniously  attack  and  as- 


CoDipiraoy,  sault  Edward  Kean,  also  an  operative  cotton-spinner,  then  in  the  em- 
or  ployment  of  the  said  Robert  Thomson  and  Sons,  and  did  knock  down 
Murder,  the  said  Edward  Kean  by  a  severe  blow  or  blows  on  the  left  jaw,  and 
when  down,  did  kick  him  repeatedly,  and  otherwise  maltreat  and  abuse 
him :  by  all  which  the  said  David  Gray  and  Edward  Kean  were  re- 
spectively injured  in  their  persons;  and  the  said  assaults  were 
committed  by  the  said  members  of  the  association,  or  other  pei^ 
sons  to  the  prosecutor  unknown,  hired  and  engaged,  or  instigated 

(Page  13.)  or  directed  as  aforesaid,  in  pursuance  of  the  object  and  purpose  of  the 
appointment  of  the  said  secret  select,  or  secret  committee,  and  in  lur* 
therance  of  the  wicked  and  felonious  object  of  the  said  conspiracy,  and 
with  the  intent  forcibly  and  illegally  to  raise  or  keep  up  the  rate  of 
wages :  Further,  (d.)  the  said  illegal  association  and  conspiracy,  and  you 
the  said  Thomas  Hunter,  Peter  Hacket,  Richard  McNeil,  James  Gibb, 
and  William  M*Lean,  members  thereof,  or  the  said  secret  select,  or  secret 
committee,  in  pursuance  of  the  object  and  purpose  of  its  appointmeDt, 
did,  on  the  20Ui  or  22d  day  of  June  1887,  or  on  one  or  other  of  the 
days  of  that  month,  or  of  May  immediately  preceding,  or  of  July  im- 
mediately following,  and  within  an  apartment  or  apartments  occupied 
by  them,  situated  as  aforesaid,  wickedly  and  maliciously  write,  or  cause 
and  procure  to  be  written  by  you  the  said  Richard  M*Neil,  or  by  some 
other  person  to  the  prosecutor  unknown,  with  the  wicked  and  feloni- 
ous intent  of  causing  terror  and  alarm  in  the  said  masters  and  ther 
managers,  and  deterring  and  intimidating  them  from  employing  other 
operatives  in  place  of  the  members  of  said  illegal  association,  who  bad 
struck  work  as  aforesaid,  a  threatening  letter,  bearing  to  be  dated 
**  Glasgow,  June  20th  1857,"  and  to  be  subscribed  with  the  lett^v 
<<  C.  T."  and  addressed  on  the  back  *'  Mr.  Alezr.  Arthur,  Manager, 
"  Old  Adelphi,  Hutchesontown ;"  and  which  letter  contains  threats  of 
assassinating  the  said   Alexander    Arthur,   and    other  managers  or 
masters  of  mills  in  or  near  Glasgow ;  and  particukrly  a  passage  of  the 
following  tenor  or  import : — <<  I  have  been  taking  a  steady  and  retro- 
**  spective  view  of  your  mean  and  mercenary  conduct  towards  those 
"  brave  but  starving  men, — engaged  as  they  are  in  a  struggle  the  moat 
**  righteous  that  ever  man  engaged  in, — ^the  pbotbction  of  their  labour^ 
<<  their  onlycapUaly  and  I  find  that  you  are  not  only  using  every  energy 
<<  in  your  power  to  injure  these  brave  men,  but  you  are  doing  more, 
«  you  are  acting  the  low  tool  or  cringing  sgeqphani  of  a  greedy  and 
**  Tyranical  Capitalist :  There  is  another  Grumphj  a  quandum  chnm 
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<<  of  yours  not  hr  distant,  who  may  rest  assored  that  there  is  an  eye  pfo.  n& 
<<  opon  his  actions  that  will  not  rest  till  it  has  slacked  itself  in  the  best  Thomu 
**  blood  of  his  heart    Believe  me^  AUcIl,  the  time  is  not  far  from  hand    ^^ 

others, 

**  when  a  BelUngham  will  appear  to  take  into  to  account  the  base     1^7. 
^  Perceviis  who  have  attempted  to  ruin  them  and  their  children,  and  I  ^—..^....^ 
**  sincerely  hope  the  mark  will  be  as  efiectual,  although  they  be  sus*  CoospinMsy} 
*'  pended,  like  Mahomet's  Coffin,  between  heaven  and  earth,  for  so  doing.       ^^ 
^  You  may  sneer  at  this,  and  consider  it  a  mere  idle  threat,  but  a  short   Blarder. 
"  time  will  shew  the  contrary."    And  the  said  letter  concludes  with  a  (^*S«  ^^*) 
passage  of  the  following  tenor  or  import :  <*  In  conclusion,  I  would  say 
**  bewarb!  for  if  I  forget  you,  may  God  forget  me :"  And  the  said  let- 
ter containing  the  said  passages,  and  addressed  as  aforesaid,  was  wick- 
edly and  maliciously  put  into  the  post-office  at  Glasgow  by  you  the  said 
Richard  McNeil,  or  some  other  person  to  the  prosecutor  unknown,  on  or 
about  the  said  22d  day  of  June  last,  and  was  duly  delivered  to,  and  r»> 
ceived  by,  Alexander  Arthur,  then  and  now  or  lately  manager  of  the 
Adelphi  Cotton- Works,  Hutchisontown,  Glasgow,  and  the  said  letter  was 
so  transmitted  by  the  said  illegal  association  and  conspiracy,  or  by  the 
said  secret  select,  or  secret  committee,  or  by  you  the  said  Richard 
McNeil,  in  pursuance  of  the  object  and  purpose  of  the  appointment  of 
said  committee,  and  in  furtherance  of  the  wicked  and  felonious  object 
of  the  said  conspiracy,  and  with  the  intent  forcibly  and  illegally  to  raise 
or  keep  up  the  rate  of  wages :  Furthbr,  (4.)  the  said  illegal  association 
and  conspu-acy,  and  you  the  said  Thomas  Hunter,   Peter  Racket, 
Richard  M*Neil,  James  Gibb,  and  William  McLean,  members  thereof 
or  the  said  secret  select,  or  secret  committee,  in  pursuance  of  the  ob- 
ject and  purpose  of  ito  i^pointment,  did,  on  the  Sd  day  of  July  1887, 
or  on  one  or  other  of  the  days  of  that  month,  or  of  June  immediately 
preceding,  or  of  August  immediately  following,  and  within  an  apart- 
ment or  apartments  occupied  by  them,  situated  as  aforesaid,  wickedly 
and  maliciously  write,  or  cause  or  procure  to  be  written,  by  some  per- 
son to  the  prosecutor  unknown,  with  the  wicked  and  felonious  intent  of 
causing  terror  and  alarm  in  masters  and  their  managers,  and  deterring 
and  intimidating  them  from  employing  other  operatives  in  place  of  the 
members  of  the  said  illegal  aasodation  who  had  struck  work  as  afore- 
said, a  threatening  letter,  bearing  to  be  dated  **  Glasgow,  3  June  1837," 

and  to  be  subscribed  **  A  friend,"  and  addressed  on  the  back,  <*  Mr.  (Page  16.) 
**  Alexander  Arthur,  Manager  of  Adelphi  Cotton-Spinning  Mill, 
Bridge-End ;"  and  which  letter  contains  threats  of  murder  or  personal 
violence  against  the  said  Alexander  Arthur ;  and  particularly  a  passage 
of  the  foUowmg  tenor  or  import:-^**  I  understand  that  you  have  made 
«<  yourself  very  officious  in  providing  nobs ! !  I  not  only  for  your  own 
•<  Master,  But  also  for  other  Employers,  yourself  a  working  man  before, 
'*  and  do  not  know  how  soon  you  may  be  again.    You  I !  I  consider 

2  O 
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No.  116.  "  your  Conduct  base,  soandalous,  and  very  CriminaL  My  objeet  at  pre- 
^^'""^    **  sent  is  to  warn  you  of  approaching  danger,  for  depend  on  it,  you  are 

and  <'  marked  as  a  victim,  and  happy  for  yourself  and  family  if  conseqoen- 
N^^^^n   *'  ^^^  ^^  °^^  prove  fatal."    And  the  said  letter  containing  the  said  pas- 

1837.  ^Bi^  and  addressed  as  aforesaid,  was  wickedly  and  maliciously  put  into 
the  post-office  in  Glasgow,  by  some  person  to  the  prosecutor  unknown. 


Conspiracyyon  or  about  the  Sd  day  of  July  last,  and  was  duly  delivered  to,  and  re- 
o^  ceived  by,  Alexander  Arthur,  then  and  now  or  lately  manager  of  the 
Murder.  Adelphi  Cotton  Works,  Hutchisontown,  Glasgow,  the  person  for  whom 
it  was  intended  by  the  address  put  upon  the  back  thereof  as  aforesaid ; 
and  the  said  letter  was  so  transmitted  by  the  said  illegal  associaition  and 
conspiracy,  or  by  the  said  secret  select,  or  secret  committee,  in  ponu- 
ance  of  the  object  and  purpose  of  the  appointment  of  said  committee, 
and  in  furtherance  of  the  wicked  and  felonious  object  of  the  said  conspi- 
racy, and  with  the  intent  forcibly  and  illegally  to  nuse  or  keep  up  the 
rate  of  wages :  Forth bb,  (5.)  the  said  illegal  association  and  con^i* 
racy,  and  yovi  the  said  Thomas  Hunter,  Peter  Hacket,  Richard 
McNeil,  James  Gibb,  and  William  McLean,  members  thereof,  or  the 
said  secret  select,  or  secret  committee,  in  pursuance  of  the  object  and 
purpose  of  its  appointment,  did,  on  the  24th  day  of  July  1837,  or  on 
one  or  other  of  the  days  of  that  month,  or  of  June  immediately  preced- 
ing, or  of  August  immediately  following,  and  within  an  apartment  or 
apartments  occupied  by  them,  situated  as  aforesaid,  wickedly  and  mali- 
ciously write,  or  cause  or  procure  to  be  written,  by  some  person  to  the 
prosecutor  unknown,  with  the  wicked  and  felonious  intent  of  causing  ter- 
ror and  alarm  in  masters  and  their  managers,  and  deterring  and  intimidat- 

(Page  10.)  ing  them  from  employing  other  operatives  in  place  of  the  members  of  the 
said  illegal  association,  who  had  struck  work  as  aforesaid,  a  threatening 
letter,  bearing  to  be  dated,  <*  Glasgow,  Jufy  24lA  1837,"  and  having  at 
the  end  some  illegible  writing,  apparently  intended  to  pass  for  a  sub- 
scription thereto,  and  bearing  to  be  addressed  on  the  fattck,  '<  To  Mr. 
<<  John  Bryson,  manager  in  Mitchell  Mill,  Green  Head,  Bridgeton,*  and 
which  letter  contains  threats  of  murder  or  personal  violence  against  the 
said  John  Bryson  ;  and  particularly  a  passage  of  the  following  tenor  or 
import: — "  But  I  will  just  tell  you  this,  that  Both  you  and  your  Son 
"  to  praper  for  yourself,  for  we  er  just  determent  to  put  a  end  to  Both 
<<  you  and  him ;"  and  concludes  with  the  following  words : — '<  No  more 
<<  at  present,  But  yonder  your ;"  and  below  there  is  a  figure  drawn  of 
a  coffin,  or  apparently  intended  to  resemble  the  figure  of  a  coffin :  And 
the  said  letter,  containing  the  said  passages  and  figure,  and  addressed 
as  aforesaid,  was  wickedly  and  maliciously  put  into  the  post-office  at 
Glasgow,  by  some  person  to  the  prosecutor  unknown,  on  or  about  the 
said  24th  day  of  July,  and  was  duly  delivered  to,  and  received  by,  John 
Bryson,  then  and  now  or  kitely  manager  of  Mitchell  and  Norris's  cotton- 
mill,  at  or  near  Greenhead  of  Glasgow ;  and  the  said  letter  was  so 
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tnmsmitted  by  the  said  illegal  association  and  conspiracy,  or  by  the  No.  116. 
said  secret  select,  or  secret  committee,  in  pursuance  of  the  object  and  ^^^^ 
purpose  of  the  appointment  of  said  committee,  and  in  furtherance  of  the      and 
wicked  and  felonious  object  of  the  said  conspiracy,  and  with  the  intent  ^^^q 
forcibly  and  illegally  to  raise  or  keep  up  the  rate  of  wages :  Further,     1837. 
(6.)  the  said  illegal  association  and  conspirac}',  and  you  the  said  Thomas 


Hunter,  Peter  Hacket,  Richard  M'Neil,  James  Gibb,  and  William  Conipiricy, 
M'Lean,  members  thereof,  or  the  said  secret  select,  or  secret  committee,  ^^ 
in  pursuance  of  the  object  and  purpose  of  its  appointment,  did,  upon  Murder, 
the  dOth  day  of  June  1837,  or  on  one  or  other  of  the  days  of  that  month, 
or  of  May  immediately  preceding,  or  of  July  immediately  following, 
and  within  an  apartment  or  apartments,  occupied  by  them,  situated  as 
aforesaid,  wickedly  and  feloniously  hire,  engage,  instigate,  or  direct, 
Thomas  Riddle,  Richard  M'Manus,  and  Thomas  M'Caffle  or  Cohill, 
and  other  three  or  more  persons,  to  the  prosecutor  unknown,  all  oper- 
ative cotton  spinners,  and  all,  or  one  or  more  of  them,  being  members 

of  the  said  illegal  association,  to  invade  with  force  and  violence,  under /p^g^  lyj 
cloud  of  night,  and  when  the  inmates  were  in  bed,  one  or  more  of  the 
houses  occupied  or  possessed  b}',  or  in  which  were  lodging  certain 
€»perative  cotton  spinners,  then  working  in  the  mill  in  Mile-end,  in  or 
near  Glasgow,  occupied  by  the  company  called  the  Mile-end  Spinning 
Company,  \mng  one  of  the  cotton  mills  in  which  the  members  of  the 
association  had  struck  work  as  aforesaid ;  and  did  offer  the  said  Thomas 
Riddle,  Richard  M*Manus,  and  Thomas  M'Caffle  or  Cohill,  and  said 
other  three  or  more  persons  to  the  prosecutor  unknown,  a  sum  of  ten 
pounds,  or  some  other  sum  to  the  prosecutor  unknown,  or  hold  out  to 
ti^m  promises  and  expectations  of  good  deeds  and  rewards  to  induce 
them  to  execute  and  perform  the  said  wicked  act  or  acts  of  forcibly 
invading,  under  cloud  of  night,  and  when  the  inmates  were  in  bed,  the 
dwelling-house  or  lodging  of  one  or  more  of  the  spinners  then  employ- 
ed in  the  said  mill ;  and,  accordingly,  the  said  Thomas  Riddle,  Richard 
M*Manus,  and  Thomas  M*Caffle  or  Cohill,  and  said  other  three  or 
more  persons,  to  the  prosecutor  unknown,  did,  on  the  night  of  the  said 
dOth  day  of  June,  or  early  on  the  morning  of  the  1st  day  of  July  1887, 
or  on  one  or  other  of  the  days  of  these  months,  or  of  May  immediate- 
ly preceding,  or  of  August  immediately  following,  wickedly  and  felo- 
niously, and  with  force  and  violence,  invade  under  cloud  of  night,  and 
when  the  inmates  were  in  bed,  the  house  in  Low's  land,  Reid  street, 
Bridgeton,  near  Glasgow,  then  and  now  or  lately  occupied  or  possessed 
by  Mary  Divan  or  Michan,  widow,  and  in  whieh  house  Thomas  Don- 
aghey,  operative  cotton-spinner,  then  in  the  employment  of  the  Mile- 
end  Spinning  Company  aforesaid,  dwelt  or  lodged,  and  did,  with  threats, 
demand  of  the  said  Mary  Divan,  or  Michan  that  she  should  open  her 
door ;  and  she  having  refused  to  comply,  and  the  door  being  locked  or 
otherwise 'fastened,  the  said  Thomas  Riddle,  Richard  M'Manus,  and 
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No.  116.  Thomas  MCaffle  or  Cohil,  and  the  said  other  three  or  more  persons 

Hunter  ^  ^^^  prosecutor  unknown,  did  strike  at,  and  batter  the  door  with 

and  sticks  or  stones,  until  they  broke  one  of  the  pannels  thereof,  and  made 

Not  1*0  ^^  ciitry  into  the  said  house  or  lodging ;  and  an  entrance  being  thus 

1837.  made,  or  otherwise  obtained  throagh  the  terror  and  alarm  of  the  in- 

mates  intimidated  from  making  further  resistance,  the  said  Thomas 

Conspiracy, 

Sec,  ^ 

.  or        Riddle,  Richard  M'Manus,  and  Thomas  M^Caffle  or  Cohil,  and  the 

Murder.    g^\^  other  three  or  more  persons,  to  the  prosecutor  unknown,  did 
(Page  18.)  wickedly  and  feloniously  force  and  oblige  the  said  Thomas  Donaghey, 
under  the  terror  of  personal  violence,  and  in  fear  of  his  life,  to  swear 
or  promise  that  he  would  leave  his  employment  in  the  mill  in  which 
he  was  then  working  as  aforesaid ;  and  all  this  was  done  and  committed 
by  the  said  Thomas  Riddle^  Richard  M'Manus,  and  Thomas  M^Caffle 
or  Cohil,  and  the  said  other  three  or  more  persons,  to  the  prosecutor 
unknown,  hired,  engaged,  instigated,  or  directed  as  aforesaid,  in  pur- 
suance of  the  object  and  purpose  of  the  appointment  of  the  said  secret 
select,  or  secret  committee,  and  in  furtherance  of  the  wicked  and  felo- 
nious object  of  the  said  conspiracy,  and  with  the  intent  to  raise  or  keep 
up  the  rate  of  [wages :     And  information  having  been  given  to  the 
Sheriff  of  the  county  of  Lanark,   of  the  perpetration  of  the  act  of 
violence  above  narrated,  the  said  Thomas  Riddle,  Richard  M'Manns, 
and  Thomas  M'Caffle  or  Cohil,  and  three  of  the  said  persons,  to  the 
prosecutor  unknown,  engaged  with  them  in  the  perpetration  of  it,  did 
abscond  and  flee  from  justice ;  and  to  enable  them  to  do  so,  and  as  a 
reward  for  the  act  so  perpetrated  by  them,  they  were  paid  the  said 
sum  of  ten  pounds,  or  other  sum  or  sums  of  money  by  the  said  illegal 
association,  or  by  the  said  secret  select,  or  secret  committee,  from 
the  funds  or  money  placed  at  their  disposal,  for  the  purposes  foresaid, 
by  the  said  illegal  association,  and  did  also  obtain  or  were  promised 
protection  and  good  deeds  or  favours  at  the  hands  of  the  saidassociatioot 
and  the  said  secret,  or  secret  select  committee,  and  from  you  the  said 
Thomas  Hunter,  Peter  Hacket,  Richard  M<Neil,  James  Gibb,   and 
William  McLean,  or  one  or  more  of  you :     And  the  said  Thomts 
Riddle,   Richard  M*Manus,  and   Thomas  M*Caffle  or  Cohil,  were 
afterwards  indicted  to  stand  trial  for  the  said  forcible  invasion  of  the 
said  dwelling-house,  and  the  acts  of  violence  committed  by  them  ts 
above ;  and  having  failed  to  appear  at  the  Circuit  Court  at  Glasgov, 
in  the  month  of  September  last,  were  thereupon  declared  outlaws  aod 
fugitives :    Further,  (7.)  the  said  illegal  association  or  conspiracv. 
and  you  the  said  Thomas   Hunter,  Peter  Hacket,  Richard   McNeil, 
James  Gibb,  and  William  M'Lean,  members  thereof,  or  the  said  secret 
select,  or  secret  committee,  in  pursuance  of  the  object  and  purpose  of 
its  appointment,  did,  upon  the  11th  day  of  July   1887,  or  on  one  or 

(Page  19. )  other  of  the  days  of  that  month,  or  of  June  immediately  preceding,  or 
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of  August  immediately  following,  and  within  an  apartment  or  apart-  No.  116. 
ments  occupied  by  them,  situated  as  aforesaid,  wickedly,  feloniously,    5^™" 
and  maliciously  hire,  engage,  instigate,  or  direct,  a  certain  person  or      and 
persons,  to  the  prosecutor  unknown,  to  set  fire  to,  burn  and  destroy   ^^^^^^ 
the  dwelling-house  situated  in  James  street  of  Bridgeton,  near  Glasgow,      1837. 

then  and  now  or  lately  occupied  or  possessed  by  James  Wood,  a  part-  . 

ner  of  the  firm  ofFrancb  Wood  and  Company,  cotton-spinners  in  Coiwpiracy, 
James  Street  of  Bridgeton  aforesaid,  the  mill  of  the  said  company,  ^ 
situated  in  or  near  Bridge  street  of  Bridgeton^  aforesaid,  being  one  of  Murder, 
the  mills  where  the  members  of  the  said  association  had  struck  work 
as  aforesaid,  and  that  with  the  wicked  and  felonious  intent  of  causing 
terror  and  alarm  among  the  owners,  masters,  or  managers  of  the  said 
cotton  mills,  where  the  members  of  the  said  illegal  association  had 
struck  work,  and  of  deterring  and  intimidating  them  from  employing 
other  operatives  in  place  of  the  members  of  the  said  illegal  association, 
who  had  struck  work  as  aforesaid,  and  did  ofier  said  person  or  persons  a 
sum  of  twenty  pounds,  or  some  other  sum  or  sums  of  money,  to  the 
prosecutor  unknown,  or  hold  out  to  them  promises  or  expectations  of 
good  deeds  or  rewards,  to  induce  them  to  execute  and  perform  the  said 
wicked  act  of  setting  fire  to  the  dwelling-house  of  the  said  James 
Wood ;  and,  accordingly,  said  person  or  persons  did,  on  the  night  of 
the  said  II  th  day  of  July,  or  early  in  the  morning  of  the  12th  day  of 
July  1837,  or  on  one  or  other  of  the  days  of  that  month,  or  of  June 
immediately  preceding,  or  of  August  immediately  following,  wickedly, 
maliciously,  and  feloniously  attempt  to  set  fire  to  the  dwelling-house, 
situated  as  aforesaid,  of  the  said  James  Wood,  by  throwing  through 
the  glass  of  the  parlour  window  of  said  house,  two  iron  or  tin -canisters 
each  containing  infiammable  orcombustible  materials,  with  an  aperture 
in  each,  in  which  was  a  burning  match,  but  the  said  canisters  having 
been  providentially  discovered  and  thrown  into  the  street  before  they 
exploded,  the  said  wicked,  malicious,  and  felonious  attempt  to  set  fire 
to  the  said  house  was  thereby  frustrated ;  and  the  said  attempt  to  set 

fire  to  the  said  house  was  committed  by  the  said  person  or  persons  to  (Page  sa) 
the  prosecutor  unknown,  hired,  engaged,  instigated,  or  directed,  as 
aforesaid,  in  pursuance  of  the  object  and  purpose  of  the  appointment 
of  the  said  secret  select,  or  secret  committee,  and  in  furtherance  of  the 
wicked  and  felonious  object  of  the  said  conspiracy,  and  with  the  intent 
to  raise  or  keep  up  the  rate  of  wages :  Further,  (8.)  the  said  illegal 
association  or  conspiracy,  and  you  the  said  Thomas  Hunter,  Peter 
Hacket,  Richard  McNeil,  and  James  Gibb,  as  members  thereof,  or  the 
said  secret  select  or  secret  committee,  in  pursuance  of  the  object  and 
purpose  of  its  appointment,  did,  upon  the  22d  day  of  July   1837,  or 

*  In  the  service  copy  of  the  indictment  this  was  printed  "  Jbikm  street  of  Bridge- 
ton,**  bat  no  objection  was  taken,  founded  on  this  variation  from  the  record. 
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Nou  116.  on  one  or  other  of  the  days  of  that  month,  or  of  June  immediately 
]^TJ^    preceding,  or  of  August  immediately  following,  and  within  an  apart- 

and  ment  or  apartments  occupied  by  them,  situated  as  aforesaid,  wickedly, 
N^^'^lo    ^®^o°^<^u^Iy'  maliciously,  and  unlawfully,  hire,  engage,  instigate,  or  di- 

1837.  '6c^  o'  procure  you  the  said  William  McLean,  to  assassinate  and  mur- 
der, by  shooting  with  a  loaded  pistol,  or  other  fire-arm,  a  cotton-sptn- 


Conspincy,  Qer,  then  working  in  one  of  the  cotton-milis  where  the  members  of 
or  the  said  association  had  struck  work  as  aforesaid,  and  did  offer  and 
Murder,  engage  to  pay  to  you  the  said  William  M*Lean  the  sum  of  twenty 
pounds  sterling,  or  some  other  sum  or  sums  to  the  prosecutor  unknown, 
in  order  to  induce  you  the  said  William  McLean  to  carry  the  said 
wicked  act  into  execution,  or  did  bold  out  to  you  the  said  William 
M'Lean  promises  and  expectations  of  protection,  good  deeds  and  re- 
wards, in  order  to  persuade  and  induce  you  the  said  William  M*Lean 
to  execute  and  perform  the  said  wicked  act  of  assassinating  and  mur- 
dering by  shooting  one  of  the  said  operative  cotton-spinners  working 
and  employed  as  aforesaid  ;  and  this  the  said  illegal  association  or  con- 
spiracy, and  you  the  said  Thomas  Hunter,  Peter  Hacket,  Richard 
McNeil,  and  James  Gibb,  as  members  thereof,  or  the  said  secret 
select,  or  secret  committee,  did,  with  the  wicked  and  felonious  intent  of 
causing  terror  and  alarm  among  the  operative  cotton  spinners  then 
working,  or  willing  to  work,  in  said  cotton-mills,  and  of  deterring  and 
intimidating  them  from  working  on  the  terms  proposed  by  the  said 
owners,  masters,  or  managers,  and  in  place  of  the   members   of  the 

(Page  21.) said  illegal  association,  who  had  struck  work  as  aforesaid;  and  you 
the  said  William  McLean  being  induced  as  aforesaid  to  undertake  and 
execute  the  foresaid  wicked  act  of  assassinating  and  murdering  by  shoot- 
ing an  operative  cotton  spinner,  then  working  and  employed  as  afcnne- 
said,  and  having  received  Irom  the  said  secret  select,  or  secret  commit- 
tee, or  some  other  member  or  members,  of  the  said  association,  to  the 
prosecutor  unknown,  or  otherwise  been  furnished  with,  or  having  procur- 
ed a  pistol  or  other  fire-arm,  loaded  and  charged  with  one  or  more  leaden 
bullets,  you  the  said  William  M*Lean  did  proceed,  armed  with  the  said 
pistol  or  other  fire-arm,  loaded  and  charged  as  aforesaid,  to  fulfil  and 
execute  the  foresaid  wicked  purpose  and  design  of  the  said  assodation, 
or  of  the  said  secret  select,  or  secret  committee,  and  did,  on  the  night  of 
the  said  22d  day  of  July  1837,  or  on  one  or  other  of  the  days  of  that 
month,  or  of  June  immediately  preceding,  or  of  August  immediately 
following,  and  in  or  near  to  Clyde  street  of  Anderston,  in  or  near  Glas* 
gow,  wickedly,  feloniously,  maliciously,  and  unlawfully  discharge  said 
loaded  pistol  or  other  loaded  fire-arm,  at  the  person  of  John  Smith,  then 
residing  in  a  tenement  called  Houldsworth's  Barracks,  in  Cheapside  street 
of  Anderston  aforesaid*  an  operative  cotton-spinner,  then  in  the  employ- 
ment of  Henry  Houldsworth  and  Sons,  cotton-spinners,  in  their  cotton- 
mill,  situated  in  Cheapside  street  of  Anderston  aforesaid,  being  one  of 
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the  milk  in  which  memben  of  the  said  aMociation  had  struck  work  as  Na  U6L 
aforesaid ;  and  the  said  shot  did  take  effect  on  the  person  of  the  sud  John    ^^<"n» 
Smith ;  and  one  of  the  ballets  with  which  the  said  pistol  or  other  fire-       ^d^ 
arm  was  charged,  entered  the  person  of  the  said  John  Smith,  under  or     othen, 
near  to  his  right  shoulder,  and  did  mortally  wound  the  said  John  Smith     ^837!^ 
and  he  died  in  consequence  of  said  wound  so  received,  on  or  about  the  __ 

25th  day  of  July  1887  ;  and  the  said  John  Smith  was  thus  assassina-  Contpinoy, 
ted  and  murdered  by  you  the  said  William  M<Lean,  Ured,  engaged,      ^' 
instigated,  or  directed  or  procured,  to  assassinate  and  murder  him,  by   MnnUr. 
the  said  illegal  association  or  conspiracy,  and  by  you  the  said  Thomas 
Hunter,  Peter  Hacket,  Richard  M'Neil,  and  James  Gibb,  members 
thereof  or  by  the  said  secret  select,  or  secret  committee,  in  pursuance  of 
the  object  and  purpose  of  its  appointment ;  and  all  this  the  said  illegal 
association  or  conspiracy,  and  you  the  said  William  McLean,  and  you 

the  said  Thomas  Hunter,  Peter  Hacket,  Richard  M<N^1,  and  James  (Page  22.) 
Gibb^  members  thereof^  and  the  said  secret  select,  or  secret  committee, 
did,  in  furtherance  of  the  wicked  and  felonious  object,  of  the  said  con- 
spiracy, and  with  the  intent  to  rabe  or  keep  up  the  rate  of  wages :  or 
OTHSRWisB,  you  the  said  Thomas  Hunter,  Peter  Hacket,  Richard  Mc- 
Neil, James  Gibb,  and  William  M'Lean,   being  all  and  each  of  you 
operative  cotton-spinno^  employed  in  cotton  mills  in  or  near  Glasgow, 
and  members  of  an  association  called  *<  The  Association  of  Operative 
Cotton  Spinners  of  Glasgow  and  Neighbourhood,"  or  bearing  some  simi- 
lar designation ;  and  the  said  association  having,  on  or  about  the  8th  day 
of  April  last,  in  consequence  of  a  difference  or  dispute  between  the 
owners,  masters,  or  managers  of  the  cotton  mills  in  and  about  the  city 
of  Glasgow,  and  the  operative  cotton  spinners  employed  by  them,  with 
respect  to  the  wages  to  be  paid  to  said  operatives,  ordered  or  directed 
the  whole  members  of  the  said  association  employed  in  said  mills  to  strike 
work  00  or  about  that  day,  for  the  purpose,  and  with  the  intent,  of  com- 
pelling the  said  owners,  masters,  or  managers  to  pay  the  rate  of  wages 
demanded  by  the  members  of  the  said  association :  and  the  said  strike 
having,  accordingly,  taken  place,  and  continuing  during  the  said  month 
of  April,  and  the  months  of  May,  June,  and  July  last,  and  the  said 
association  having  appointed  various  committees  of  the  members  of  tbdr 
body,  called  by  the  names  of  <<  the  Guard  Committee ;"  <<  the  Nob 
«  Committee;"  "  the  Secret  Select  Committee,"  or  "  Secret  Committee" 
or  by  other  names  to  the  prosecutor  unknown,  for  the  wicked,  illegal, 
and  felonious  purpose  of  intimidating  by  menaces  and  threats  of  per- 
sonal violence,  and  by  assaults,  and  by  forcible  invasion  of  their  dwell- 
ing-places, any  operative  cotton-spinners,  willing  and  desht>us  to  work 
at  the  rate  of  wages,  or  00  the  terms  offered  by  the  said  owners,  masters, 
or  managers,  from  continuing  to  work,  or  from  engaging  to  take  work, 
or  working  in  the  said  cotton-mills,  in  place  of  the  members  of  said  asso- 
ciation who  had  so  struck  work,  and  for  the  purpose  also  of  intimidating 
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No.  116.  the  owners,  masters,  or  managers  of  said  cotton  millsy  by  sending  to  them 

Hu^tf  letters  containing  threats  of  personal  violence  and  of  death,  and  by  wil- 

and  fully  setting  fire  to,  or  attempting  to  set  fire  to  the  said  cotton  mills,  or 

^•"»  ware-houses,  or  dwelling-houses  belonging  to,  or  occupied  by  them,  firom 

1^.  engaging  or  keeping  in  their  service  operative  cotton-spinners,  or  per- 

m  sons  of  other  calling,  willing  to  take  work  in  their  mills,  in  place  of  those 

Conipiracy, 

^       who  had  struck  work  as  aforesaid ;  and,  accordingly,  during  the  con- 
Murder,   tinuance  of  the  said  strike,  menaces  and  threats  of  personal  violence 
having  been  used  towards,  and  assaults  having  been  committed  upon, 
(Page  23.)  ^i^^  persons  of  said  operatives,  working,  or  willing  to  work  on  the  terms 
offered  by  the  said  masters,  and  their  dwelling-houses  having  been  also 
forcibly  invaded :  and  threatening  letters  having  been  written  and  sent, 
containing  threats  of  personal  violence  and  of  death  to  the  owners,  or 
roasters,  or  managers  of  said  cotton-milis,  and  attempts  having  been 
made  wilfuUy  to  set  fire  to  their  said  cotton-mills,  ware-houses,  and 
dwelling-houses ;  all  which  acts  were  done  by  the  members  of  the  said 
committees  appointed  as  aforesaid,  and  that  for  the  purposes  aforesaid  : 
and  you  the  said  Thomas  Hunter,  Peter  Hacket,  Richard  M'Nefl,  James 
Gibb,  and  William  M*Lean,  being  all  and  each,  or  one  or  more  of  you* 
members  of  the  said  illegal  association,  and  of  one  or  more  of  the  said 
illegal  committees,  and  having  all  of  you  struck  work  as  aforesaid,  and 
taken  an  active  part  in  the  foresaid  wicked,  illegal,  and  felonious  pro- 
ceedings of  the  said  illegal  association  and  committees ;  and  having  con- 
ceived deadly  malice  and  ill-will  against  the  said  owners,  masters,  and 
managers,  of  the  said  cotton-mills,  and  against  the  said  operatives  working 
in  said  mills  on  the  terms  offered  by  the  said  owners,  masters,  or  mana- 
gers, and  having  wickedly  and  maliciously  resolved  to  murder  one  or 
more  of  said  owners,  masters,  managers,  or  operatives ;  thereby  to  inti- 
midate, by  fears  for  their  lives,  the  said  operatives  from  continuing  to 
work,  or  engaging  to  work,  in  said  mills ;  and  the  said  owners,  masters, 
and  managers  from  continuing  to  employ  or  engaging  in  their  service 
said  operatives  ;  and  having,  with  such  purpose  and  intent,  conspired, 
confederated,  and  agreed  together,  to  murder  one  or  more  of  said  opera- 
tives, working  as  aforesaid,  you  did,  all  and  each,  or  one  or  more  of  yon, 
proceed  to  provide  yourselves  with  a  pistol,  or  other  fire-arm,  loaded 
with  gun-powder,  and  one  or  more  leaden  bullets,  and  you  did,  all  and 
each,  or  one  or  more  of  you,  on  the  night  of  the  22d  day  of  July  18d7, 
or  on  one  or  other  of  the  days  of  that  month,  or  of  June  immediately 
preceding,  or  of  August  immediately  following,  and  in  or  near  to  Clyde 

(Page  24.)  itreet  of  Anderston,  in  or  near  Glasgow,  wickedly  and  feloniously,  mali- 
ciously and  unlawfully,  shoot  John  Smith,  then  residing  in  a  tenement 
called  Houldsworth's  Barracks,  in  Cheapside  street  of  Anderston  afore- 
said, an  operative  cotton-spinner  then  in  the  employment  of  Henry 
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Houldswortb  and  Sons,  cotton-spinnersy  io  their  cottoQoinill  situated  in  No.  ue. 
Cheapside  street  of  Anderston  aforesaid,  being  one  of  the  mills  in  which    Thomss 
the  members  of  the  said  association  had  struck  work  as  aforesaid,  and       ^^^ 
in  which  the  said  John  Smith  was  working  on  ^rms  offered  by  the      othen, 
owners,  masters,  or  managers,  by  one  of  you  discharging  said  pistol  or      ig^^^ 
fire-arm,  loaded  and  charged  as  aforesaid,  at  or  against  the  person  of  . 
the  said  John  Smith  ;  and  the  said  shot  did  take  effect  on  his  person,  Conipiracy, 
and  one  of  the  bullets  with  which  the  said  pistol  or  other  fire-arm  was 


or 


charged  entered  his  person  under  or  near  to  his  right  shoulder,  and  did  Murder, 
mortally  wound  him,  and  he  died  in  consequence  of  said  wound  so  re- 
eeived,  on  or  about  the  25th  day  of  July  1887  ;  and  the  said  John  Smith 
was  thus  assassinated  and  murdered  by  you  the  said  Thomas  Hunter, 
Peter  Hacket,  Richard  McNeil,  James  Gibb,  and  William  M'Lean,  or 
one  or  more  of  you  ;  and  all  this  you  did  with  the  wicked  and  felonious 
intent  thereby  of  deterring  other  workmen  firom  continuing  in,  or  taking 
employment  at  such  rate  of  wages,  or  on  such  terms  as  they  might  choose, 
as  more  particularly  above  set  forth : 

McNeill,  for  the  pannels,  stated — ^that  he  had  some  ob- 
servations to  offer  to  the  Court,  both  with  the  view  of 
obtaining  and  fixing  the  meaning,  and  understanding  the 
terms,  of  some  parts  of  the  Indictment,  and  for  the  pur- 
pose of  stating  certain  positive  objections  to  the  relevancy. 
The  Indictment  contains  two  accusations,  one  of  ille{2^ 
conspiracy,  and  the  other  of  murder.  The  pannels  are 
not  accused  of  both.  In  the  major  proposition,  illegal 
conspiracy,  as  also  murder,  are  set  forth.  But  the  sub- 
sumption  is,  that  the  pannels  are  guilty  of  conspiracy,  or 
OTHERWISE,  of  murder.  In  this  case,  therefore,  a  gene- 
ral verdict  would  be  no  verdict  at  all.  It  is  an  alterna- 
tive Indictment.  The  pannels  may  be  convicted  of  con- 
spiracy, or  they  may  be  convicted  of  murder,  but  they 
cannot  be  convicted  of  both. 

1.  The  first  charge  is  not  generally  an  **  illegal  conspiracy 
of  workmen  forcibly  and  illegally  to  keep  up  wages  or 
the  price  of  labour,"  but  it  is  a  conspiracy  to  do  this  by 
certain  means^  which  the  prosecutor  has  specified,  viz. 
sending  threatening  letters,  setting  fire,  or  attempting  to 
set  fire  to  houses  and  mills,  assaulting  and  murdering 
workmen,  or  one  or  other  of  these.  Further,  it  is  charged, 
that  the  conspiracy  was  entered  into,  and  these  means 


4< 
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No.  110.  employed  with  a  certain  intent,  viz.  to  deter  and  intiniidate 
Hunter  HiBsters  and  workmen^  in  regard  to  the  rate  at  which  they 
oth^  were  to  give  or  take  employment;  and  a  still  further 
Not.  10  element  in  the  charge,  is  the  actual  employment  qf  the 
]_,  means  set  forth.     The  conspiracy,  therefore,  must  be  for 


.Conspiracy,  the  purposc  of  iU^ally  keeping  up  wages,  by  some  one  or 
or      other  of  the  means  specified — ^for  a  certain  object — and 
Minder,  g^^^  ^^^  ^^  ^^  mcaus  must  have  been  actually  employed. 
If  any  of  these  elements  are  wanting,  there  cannot  be  a 
conviction  under  this  charge.     The  charge  of  conspiracy 
(from  p.  2  to  p.  22  of  the  Indictment)  contains,  first  a 
general  statement,  and  afterwards  a  more  specific  one. 
The  first  (from  p.  2  to  p.  5.)  applies  to  no  particular 
time,  place,  persons,  or  circumstances,  but  sets  forth  the 
proceedings  for  several  years  of  an  association  stated  to 
comprehend  nearly  all  the  cotton  spinners  in  Glasgow. 
Then  comes  the  more  specific  statement  (from  p.  5  to  p. 
11.)  applicable  to  the  strike  in  April  1887 — the  appoints 
ment  of  the  Guard  Committee — ^its  acts  of  intimidation — 
the  failure  of  its  objects,  and  exhaustion  of  its  funds — ^the 
conspiracy  of  the  14th  of  June — ^the  appointment  of  the 
secret  or  select  committee--and  the  various  acts  of  vio- 
lence done  by  that  committee,  the  last  of  which  is  an 
act  of  murder.     Now,  the  first  difficulty  which  presents 
itself  is,  whether,  under  the  charge  of  conspiracy  ending 
on  p.  11,  the  pannels  are  accused  of  murder.     One  of  the 
objects  of  the  conspiracy  is  indeed  stated  to  be,  to  commit 
murder.     But  a  conspiracy  to  do  a  thing  is  not  doing  it. 
There  may  be  species  Jactiy  which  amount  to  both  con- 
spiracy and  murder.     But  the  charge  here  is  an  alternative 
one  of  conspiracy,  or  of  murder.  The  pannels  cannot  be  con- 
victed of  both.    Is  it  intended  to  convict  them  of  the  capital 
crime  of  murder  under  the  charge  of  conspiracy  ?  Or  is  the 
murder  to  be  proved  merely  as  a  circumstance  of  evidence 
establishing  the  conspiracy,  not  as  a  substantive  crime  of 
which  they  can  be  capitally  convicted  ?  If  we  look  far- 
ther into  the  nature  of  the  conspiracy,  as  detailed  in  the 
general  minor  proposition,  (from  p.  2  to  p.  5.)  the  ques- 
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tion  arises,  whether  the  assodation,  the  formation  of  Naiie. 
which  is  noticed  on  page  2,  is  described  as  having  been   Hunter 
originally,  inherently,   and  permanently,  a  conspiracy.   ^^^^ 
There  are  statutes  against  illegal  associations,  and  the   ^^^^ 

framer  of  this  Indictment  has  evidently  had  them  in  his_ L. 

mind ;  but  they  are  not  founded  on.  The  association  is  Consinracj, 
not  even  called  a  conspiracy  at  first.  It  is  simply  an  as-  or 
sociation  which  did  certain  illegal  acts.  1st,  It  had  an 
unlawful  oath.  2d,  It  resolved  '*  at  various  times**  that 
the  members  should  strike  work — this  then  was  not  its 
permanent  object,  as  is  further  proved  by  the  statement, 
(p.  8.)  that  *'  on  these  occasions^'  the  members  of  the  as- 
sociation conspired  for  the  purpose  of  **  prevailing  in  the 
dispute  or  difference  existing  at  the  time**  3d,  It  nomi- 
nated '*  on  these  occasions^'*  from  time  to  time,  ^*  a  Guard 
**  Committee,"  the  proceedings  of  which  are  detailed.  It 
was  therefore  a  special  conspiracy,  for  a  special  purpose, 
originating  at  a  particular  strike,  and  ending  with  that 
strike.  There  is  then  a  statement  (p.  4.)  of  another  con- 
spiracy, even  more  occasional  in  its  objects,  since  it  existed 
only  ^  on  special  occasions  during  the  continance  ^ 
strikes** — directed  against  different  persons — employing 
different  means — and  not  necessarily  consisting  of  the 
same  conspirators — ^for  the  parties  to  it  are  the  members 
of  the  association,  **  or  the  committee  ^  directors,**  (who, 
or  what  they  are,  is  not  stated)  **  or  other  governing 
body 9**  which  is  proved  by  a  reference  to  the  same  expres- 
sion at  the  middle  of  p.  10,  to  mean  a  different  body  from 
the  committee.  This  second  conspiracy  is  then  charged 
with  sending  threatening  letters,  and  committing  various 
other  acts  of  violence.  Now  the  association  itself  is  not 
charged  as  a  constantly  existing  conspiracy.  Each  con- 
spiracy consists  of  those  only,  who  were  members  of  the 
association  at  the  time  when  that  conspiracy  existed. 
There  has  been  a  series  of  conspiracies,  called  into  exist- 
ence by  particular  events,  and  terminating  with  these 
events.  What  right,  then,  has  the  public  prosecutor,  when 
charging  the  pannels'with  crimes  committed  in  April 
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No.  116.  1837)  to  assert  that  the  association  existed,   and   that 
Hunter   illegal  acts  were  committed  by  its  members,  years  before. 
othen,    He  does  not  say  that  the  pannels  were  members  of  the 
^mi^  association,  at  the  time  these  former  conspiracies  existed; 
and  he  cannot  prove  against  them  conspiracies,  perhaps 


<^^^?^7»  begun  and  ended  before  they  were  members  of  the 

or      ciation.     Therefore,  the  whole  of  the  first  part  of  the  In- 

Murder. 

dictment  relative  to  the  occasional  conspiracies  must  be 
struck  out.    Next,  in  regard  to  the  specific  charges  in  the 
Indictment,  it  is  stated  (at  the  bottom  of  p.  5.)  that  the 
association  having  ordered  that  a  strike  should  take  place 
on  the  8th  of  April,  the  said  strike  took  place  accordingly. 
Now  it  cannot  be  alleged  that  this  strike  was  an  ill^;al 
act.    The  cotton  spinners  were  entitled  to  meet  and  come 
to  a  general  agreement  on  the  subject  of  wages,  especially 
if  the  masters  had  come  to  such  a  resolution  as  is  here 
stated.     It  is  then  set  forth  that  *^  the  said  association, 
*^  or  at  least  the  committee   qf  directors  thereof,    or 
^  other  governing  body  thereof,''  conspired  to  appoint  *'  a 
''  Guard  Conunittee  for  the  purpose  of  watching."     This 
committee  is  stated  to  have   been  appointed,   and    to 
have  committed   acts   of  violence,  and   used  threats  of 
intimidation.     But  it  is  not  said  that  they  were  appoint- 
ed for  these  purposes,  nor  is  it  set  forth  when,  or  to- 
wards whom,  the  violence  was  committed.  This  is  the  first 
conspiracy  under  the  strike  in  April  1837.     The  second 
(p.  7.)  is  a  conspiracy  of  the  office-bearers  of  the  associa- 
tion and  otherB.    In  setting  it  forth,  the  pannels  are  stated 
to  have  been  members  of  the  association  for  some  years, 
or  at  least  **  since  the  month  of  January  1837/' — ^which  is 
an  additional  reason  for  not  allowing  the  prosecutor  to 
go  back  to  the  previous  conspiracies.     Then,  again,  it  is 
not  stated  that  the  association  conspired, — ^proving  again 
that  the  association  is  not  charged  to  have  been  the  con- 
spiracy.  But  this  new  association  of  conspirators,  consist- 
ing of  different  persons  from  any  of  the  former  conspi- 
racies, is  stated,  (p.  10),  to  have  called  **  a  meeting  of  dele- 
gates of  the  operatives  qfeach  cotton-mill  which  had  struct 
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U)orh^  at  which  meeting  the  *'  committee  of  directors.  No.  iie. 
or  one  of  the  members  thereof,  or  oj  other  governing  body*   hu^ 
or  some  other  memher  qf  the  association  attending  said    J^^ 
meeting,**  proposed  the  appointment  of  "  a  Secret  Se-   Nor.  lo 

lect  Committee,  or  a  Secret  Committee  ;'*  and  the  pannels 1. 

were  present  and  concurred  in  the  appointment;  after <^*p>'*^' 
which,  (p.  11),  **  the  said  iUegal  association  and  co»-  or 
spiracy^**  and  the  pannels  as  members  thereof,  did, 
**  through  the  intervention  of  the  said  Secret  Select,  or 
Select  Committee,"  do  certain  illegal  acts.  Now,  this  is 
the  first  time  that  the  word  *'  illegal"  is  applied  to  the  as-, 
sociation — if  this  is  the  association  itself.  There  is  no 
statement  till  now — ^nor  even  now — ^that  the  association 
itself  was  a  conspiracy.  It  was  the  meeting  of  delegates, 
(who  are  not  said  to  be  members  of  the  association),  that 
appointed  the  committee,  by  whose  intervention  the  ille- 
gal acts  were  done.  Then  what  is  meant  by  saying  that 
the  '^  con9piracy'*  did  certain  things  ?  A  conspiracy  is  a 
crime,  not  a  person.  The  conspiracy  cannot  mean  the 
conspirators,  else  the  conspiracy  and  the  association  would 
be  the  same  thing,  and  the  acts  would  not  be  libelled  as 
done  by  the  **  association  and  conspiracy.*"  The  indict- 
ment then  proceeds,  (p.  11),  to  specify  the  particular  acts 
done.  But  the  statement  of  these  is  not  properly  a  speci- 
fication, for  they  are  charged  as  committed  by  the  pannels 
*'  OR  the  said  Secret  Select  or  Secret  Committee :''  not 
by  them  ^*  through  the  intervention  of  the  committee," 
which  was  the  previous  statement.  Among  the  acts 
charged,  (p.  IS),  is  sending  threatening  letters.  It  is  not 
said,  merely,  that  the  pannels  used  threats,  but  that  they 
sent  *'  a  threatening  letter.^  The  prosecutor  was,  there- 
fore, bound  to  have  set  forth  the  letter  in  full  on  the  face 
of  the  indictment,  that  the  Court,  before  deciding  on  the 
relevancy,  might  see,  whether  from  the  whole  aspect  of  it, 
it  was  a  threatening  letter.  He  was  not  entitled  to  aver 
that  the  letter  contained  threats  of  murder ;  and,  to  sup- 
port that  averment  by  selecting  particular  words  or  pas- 
sages ;  for  there  might  be  something  like  a  threat  in  one 
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ffo.  116.  part  of  a  letter,  and  yet  the  letter,  on  the  whole,  mkfat 
Hunter  Qot  be  a  threatening  letter.  It  has,  accordingly,  been  usual, 
oOi^rt,  ^^  ^^  ^^^  cases,  to  set  forth  the  letter  at  full  length ; 
Non  10  (case  of  James  Murray,  Perth,  spring  1821.)  And  the 
gftmft  rule  prevails  in  England  ;  (Russell,  2d  edition,  vol. 
CaMp«ey,ii.  p.  586.     Leach's  Cases,  vol.  ii.  p.  631.) 

or*  The  Lord  Justice-Clerk. — There  is  no  doubt  that 
such  is  the  law,  when  the  specific  charge  is  one  of  send- 
ing threatening  letters. 

M'  Neill. — ^Then  if  sending  the  letter  is  an  essential 
element  of  the  conspiracy,  is  a  less  specification  sufficient? 
In  this  case,  the  actually  sending  threatening  letters  is  an 
element  of  the  charge  in  the  major  proposition.    If  the 
minor  had  contained  nothing  about  sending  lettersi  in- 
vading dwelling-houses,  or  assaulting  and    murdering 
workmen,  the  Indictment  could  not  have  been  found  re- 
levant.    Then,  if  these  things  must  be  set  forth  to  have 
been  done,  they  must  be  so  set  forth,  that  it  may  be  de- 
termined, is  this  murder  ?  was  this  a  threatening  letter  ? 
If  the  Prosecutor  avers  that  a  cotton-spinner  was  mur- 
dered, must  he  not  state  when,  where,  and  how  the  mur- 
der was  committed,  and  who  the  individual  murdered 
was  ?     As  this  Indictment  is  framed,  the  actually  send- 
ing a  threatening  letter  is  an  inherent  element  in  the 
charge.     And  this  letter  is  not  so  set  forth,  as  to  make  it 
clear,  whether  it  was  a  threatening  letter  or  not. 

2.  In  regard  to  the  alternative  charge  of  murder,  com- 
mencing on  p.  22,  it  contains  a  summary  of  the  previous 
charge  of  conspiracy,  in  which  the  prosecutor  takes  a 
power  to  prove  every  thing  contained  in  that  former 
charge.  Can  he  do  this?  Can  he  assert  that  masters 
were  threatened,  houses  invaded,  mills  set  fire  to — all 
stated  without  time,  place,  or  circumstance,  and  assum* 
ing  every  latitude  from  the  commencement  of  the  associa- 
tion,^— ^perhaps  before  the  pannels  were  bom, — ^to  the 
present  day,  and  can  he  prove  all  this  under  a  charge 
of  murder  ? 
Lord  Moncbeiff. — Is  the  relevancy  of  the  aggrava- 
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tion  stated  to  the  charge  of  murder,  in  the  major  propo-  Na  no. 
sitioD,  disputed  ?  Huomt 

M*Neill. — ^The  prosecutor  cannot,  by  libelling  an  in-^No^fiT' 
tent,  accumulate  against  a  pannel  circumstances  which    ^^' 


would  not  amount  to  the  crime  charged,  and  are  wholly  conipiracy, 
unconnected  with  it,  and  in  regard  to  which  he  has  no      ^ 
warning  of  time^  place,  or  circumstance.  Murder. 

Handyside,  for  the  prosecution,  answered — No  objec- 
tion is  taken  against  the  sufficiency  of  either  of  the  charges 
in  the  major  proposition ;  and  when  it  is  admitted  for  the 
prosecution,  that  these  charges  are  alternative,  and  that  a 
conviction  is  not  asked  upon  them  both,  every  explanation 
is  given  of  the  terms  of  the  Indictment,  which  the  pan- 
nels  can  require.  In  regard  to  the  specific  objections 
taken,  the  minor  proposition  consists  of  two  parts.  The 
first  of  these  is  narrative,  and  contains  no  charge  against 
the  pannels.  They  are  not  accused  of  the  circumstances 
there  narrated,  as  substantive  crimes.  The  conspiracy 
of  the  14th  of  June  is  the  first  charge  against  them ;  and 
the  previous  narrative  is  inserted,  merely  as  exhibiting 
by  the  former  acts  of  the  association  to  which  they  be- 
longed, the  character  of  the  charges  brought  against  them, 
— not  as  containing  in  itself  circumstances  on  which  a  con- 
viction is  sought.  It  is  argued,  that  the  public  prosecur 
tor  is  not  entitled  to  allege  one  crime,  for  the  purpose  of 
proving  another.  But  this  is  not  correct.  Acts  of  a 
lower  denomination,  or  of  a  different  kind,  may  be  stated 
as  introductory  to,  and  explanatory  of  the  intent  with 
which  other  crimes  were  committed.  Thus,  in  Forgery, 
attempts,  and  other  deeds  done  by  the  pannel,  in  prepa- 
ration for  the  crime,  may  be  proved,  not  as  substantive 
crimes,  but  as  modes  of  proving  the  intent  of  the  subse- 
quent act  libelled  on ;  nor  is  it  requisite,  when  the  object 
of  such  a  narrative  is  only  to  show  an  intent  or  guilty 
knowledge,  that  it  should  be  specific  in  regard  to  time, 
place,  and  circumstance,  which  is  undoubtedly  necessary  in 
a  substantive  charge.  It  is  alleged,  further,  that  there  is 
a  change  in  the  parties  accused,  and  that  the  association 
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Na  1X6.  is  not  at  first  stated  to  have  been  illegal.    Now,  unques- 

Hunter  tionablv  since  the  Act  passed  in  1826,  workmen  are  entit* 
^*ov^.  i"'  ^^  to  combine  to  keep  up  the  price  of  wages,  and,  there- 

1837.    fQf3  {(;  ]g^  ^^i  ^Q  association  is  not  at  first  stated  to  have 

Contpirscy,  ^ecH  illegal  in  its  apparent  object.      The  Indictment, 

^^      however,  goes  on  to  state,  how  this  association  conducted 

Murder,  themsclves  on  different  occasions;    and  first,  they  are 
stated  to  have  taken  an  illegal  oath,  which  circumstance, 
if  proved  as  set  forth  in  the  Indictment,  will  go  far  to 
prove  the  illegality  of  the  association.  Then  it  is  charged 
that  the  association,  on  several  occasions,  when  a  strike 
was  ordered,  appointed  a  guard  committee,  and  on  ano- 
ther occasion  a  secret  select  committee  was  appointed, 
— ^the  purposes  of  these  conunittees  being  illegal,  and  their 
objects  actually  carried  into  effect.    In  r^ard  to  the 
criticism  on    the  expression  (p.  4)   *'  the  members  of 
**  the  said  association,  or  the  committee  of  directors  or 
**  other  governing  body  thereof,"  it  is  not  necessary,  after 
stating  the  objects  and  acts  of  the  association,  to  ex- 
plain its  constitution.     It  is  the  association  who  are 
said  to  have  ordered  the  strikes.     And  the  general  allega- 
tion in  the  narrative  is,  that  on  various  occasions,  and 
from  time  to  time,  as  circumstances  arose,  special  con- 
spiracies, and  the  appointment  of  guard  committees  took 
place.     It  is  argued,  that  there  is  no  sufficient  charge  of 
conspiracy  against  the  association  generally ;  but  if  the 
members  of  an  association  can  be  proved  to  have,  either 
themselves,  or  through  their  governing  body,  been  for 
years  engaged  in  certain  illegal  objects,  that  circumstance 
affords  some  evidence  at  least  against  those  who  join  it. 
And  the  case  will  be  much  stronger,  if  it  shall  be  proved, 
that  the  pannels  were  members  of  the  association,  at  the 
time  when  those  illegal  acts  were  perpetrated.     If  we  come 
to  the  specific  charges,  (commencing  on  p.  9)f  an  examin- 
ation of  the  mode  in  which  the  first  charge  is  worded, 
will  prove  that  it  is  as  good  a  charge  against  the  associa- 
tion, as  it  is  admitted  to  be  against  the  pannels.     It  is  a 
charge  of  conspiracy  to  take  the  first  step,  towards  the 
perpetration  of  all  the  subsequent  acts  charged,  for  it  was 
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in  furtherance  of  its  objects  that  the  meeting  of  delegates  ^o.  ue. 
is  stated  to  have  been  called — and  the  secret  committee   Hunter 
appointed.     From  that  moment  the  association  became  an    otkers 
illegal  body,  and  the  prosecutor  is  entitled  so  to  describe  ^^>}^ 
it,  as  is  done  for  the  first  time  in  this  part  of  the  Indict 


ment  On  the  whole,  this  question  in  regard  to  the  nar-  Con»pw«cy, 
rative,  is  very  much  a  question  of  evidence.  The  point  ^^ 
to  be  determined  is — when  a  conspiracy  is  charged,  what 
may  be  proved  in  evidence  of  that  conspiracy  ?  Is  the 
prosecutor  entitled  to  prove  the  existence  of  the  conspi- 
racy, by  the  previous  conduct  of  the  association — perhaps 
befoie  the  pannels  joined  it  ?  It  is  submitted  that  he 
certainly  is ;  and  if  so,  the  objection  to  the  narrative  in  the 
Indictment  is  removed.  In  regard  to  the  objection  to  the 
charge  of  sending  threatening  letters.  Indictments  have 
been  sustained  in  which  the  letters  were  not  given  at  fiill 
length.  This  was  the  form  of  the  Indictment  in  the  case 
of  John  Robertson  and  others,  Glasgow,  Spring  1824. 

McNeill — ^That  was  a  charge  of  sending  letters  con- 
taining threats,  not  threatening  letters.^ 

Handyside — ^Be  that  as  it  may,  on  what  principle 
can  it  be  maintained,  that  the  prosecutor  is  bound  to  set 
forth  the  letters  at  length  ?  If  the  passages  quoted  in 
the  Indictment,  are  sufficient  to  support  the  allegation  of 
a  threatening  letter  having  been  sent — ^this  is  enough. 
It  may  be  true  that  this  passage  does  not  give  a  fair  re- 
presentation of  the  letter,  but  that  is  a  matter  of  evidence ; 
and  if  the  pannels  can  explain  away  their  guilt  by  referring 
to  the  context,  they  are  at  liberty  to  do  so.  In  the  charge 
of  murder,  the  narrative  is  long,  because  the  nature  of  the 
murder,  and  the  intent  with  which  it  was  committed,  are 
stated.  With  the  major  proposition  in  that  charge 
standing  imobjected  to,  the  prosecutor  is  entitled  to  get 
at  the  intent  libelled,  by  proving  the  previous  conduct  of 
the  pannels,  or  of  the  association  to  which  they  belonged. 

'  The  IndictmeDt  referred  to  was  drawn  by  Mr.  McNeill,  as  Advocate* 
Depute.    The  case  was  not  called 

2p 


578      REPORTS  OF  CASES  BEFORE  THE  HlOfl  COURT 

^  116.  What  is  asked,  is  just  an  extension  of  the  principle  laid 
Hunter  down  in  the  case  of  Rae,  Svlj  22  1817.  (Hume,  vol.  ii. 
oSU,    P-  288.     Alison,  vol.  i.  p.  12.) 

^im^       The   Lord   Advocate,  pleaded  in  addition — ^Tlie 


object  of  every  Indictment  is  to  give  the  pannel  an  <^ 
conipbaoy,  portunity  of  knowing,  what  is  the  nature  of  the  crime  with 
MoH  ^^^^  h®  is  charged.  The  major  proposition  ought  to 
state  this  fully,  plainly,  and  particularly,  and  the  minor 
should  set  forth  all  the  facts  which  will  be  made  sabjeeCs 
of  evidence.  This  Indictment  leaves  nothing  to  be  desind 
on  these  points.  The  charge  in  the  major  proportion  is 
very  specific  indeed,  stating  the  object  of  the  conspimcy — 
the  means  by  which  that  object  was  to  be  attained^ — 
and  the  actual  employment  of  these  means.  Then  the 
minor  contains,  first,  a  narrative  of  the  former  proceedings 
(tf  the  same  association,  not,  indeed,  continuous,  but  at 
different  times.  The  history  of  these  conspiracies,  acting 
from  time  to  time,  and  in  one  way,  was  naturally  intro- 
ductory to  the  specific  charges  against  the  pannels.  Un- 
less the  conduct  and  character  of  the  association  were  ex- 
plained, the  jury  would  not  have  the  means  of  knowing 
the  nature  and  objects  of  the  pannels*  proceedings.  They 
are  not  prejudiced  by  this  narrative ;  for  if  they  can  prove 
that  although  the  character  of  the  association  before  they 
joined  it,  was  of  the  nature  described  in  the  Indictment^ 
that  character  did  not  continue,  their  defence  will  be  full 
and  complete.  But  it  is  one  association,  the  acts  of  which 
are  referred  to,  from  the  beginning  of  the  Indictment  to 
the  end  of  it.  With  regard  to  the  objection  to  the  charge 
of  sending  threatening  letters,  it  may  be  necessary  in 
England  to  set  forth  the  letter  at  length,  in  order  to  prove 
that  the  case  comes  within  the  statutes  on  the  subject ; 
but  no  such  necessity  exists  in  our  law.  The  entire  do- 
cument is  referred  to^  and  must  of  course  be  produced  to 
the  jury.  The  pannels,  therefore,  have  the  advantage  of 
being  able  to  bring  forward  any  part  of  it,  which  can 
do  away  with  the  effect  of  the  passage  quoted  against  them. 
To  print  it  at  length  would  only  be  unnecessary  to  cumber 
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the  Indictment.  As  to  former  practice  on  this  subject,  ^  i^^- 
threatening  letters  are  generally  short,  and  it  is  convenient  Hunter 
to  set  them  forth  at  full  length.  But  this  does  not  prove  others, 
that  it  is  in  all  cases  necessary  to  do  so.  ^1^7? 

RoBBRTSON,  for  the  paimels,  replied — It  is  not  denied 


that,  under  the  charge  of  the  14th  June,  there  is  a  relevant  ^^^'^ 
point  of  dittay.  Both  parties  are  agreed  that  the  major  ^^^^ 
proposition  of  the  Indictment  is  correct—they  are  agreed 
as  to  .the  construction  of  the  first  charge,— and  they  are 
agreed  that  the  charges  are  alternative,  and  that  the  pan- 
nels  cannot  be  convicted  of  both.  The  argument  for  the 
pannels  is,  that  every  act  done  by  an  existing  conspiracy, 
may  be  proved  against  any  member  of  it.  But  the  acts  of 
one  conspiracy  cannot  be  evidence  of  the  guilt  of  another 
conspiracy.  The  question  has  never  been  answered, — ^was 
the  association  a  conspiracy,  or  was  it  not  ?  It  is  said  that 
it  became  illegal  on  the  14th  of  June;  therefore  it  was  not 
a  conspiracy  till  then,  and  it  is  not  competent  to  prove  acts 
alleged  to  have  been  committed  before  that  time.  Every- 
thing  done  by  the  association,  after  it  became  a  conspiracy, 
may  be  proved,  but  an  inquiry  into  anything  that  took 
place  before  that,  cannot  be  evidence  in  this  case.  Neither 
can  the  prosecutor  go  into  the  other  conspiracies — if  there 
have  been  any  such — which  have  existed  in  the  association 
from  time  to  time,  and  originated,  and  stopped  when  they 
had  served  their  purpose — ^perhaps  before  the  pannels  were 
members  of  the  association.  It  is  impossible  to  say,  whether 
the  association  is  charged  with  being  illegal  or  not.  It  is 
said  to  have  been  an  association  bound  by  a  secret  oath, — 
but  not  tocommit  fire-raising,murder,orassauIt.  It  was  only 
an  association,  the  members  of  which  took  a  secret  oath,  or 
obligation,  binding  the  minority  to  support  the  resolutions 
and  directions  of  the  majority.  There  is  nothing  illegal 
in  this.  It  is  jiot  said  that  they  engaged  to  do  illegal  acts. 
Then  comes  the  resolution  to  strike  work.  But  it  was 
perfectly  legal  to  strike  work.  That,  therefore,  was  no 
conspiracy.  And  then  foUows  the  statement,  that  the 
association,  *^  at  various  times,"  resolved  to  do  certain 
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No.  116.  thingS)  and  then  at  last  it  became  a  confipiracy.  Even  in 
Hui^,.  ^^  narrative,  difierent  parties  are  charged  as  conspirators, 
oOim  ^^  ^^^^  particular  case.  Then  comes  the  minor  proposi* 
Nov.  10  tion,  which  charges  (p.  9)9  not  that  the  association,  but 

, 1_  that  the  pannels  and  others  conspired  to  call  a  meeting 


Conspiracy,  of  delegates,  which  strikes  the  actual  blow,  by  appointing 
or      the  secret  select  committee.     Then  ^'  the  said  illegal  as- 

Murder.   t$  godatiou  and  conspiracy"  is  said  to  have  been  guilty  of 
various  acts  of  violence.    When  it  is   asked,  "   What 
**  illegal  association  ?"   the  answer  iS| — the  association 
which  became  illegal  on  the  14th  of  June,  and  not  till 
then.     It  is  competent,  therefore,  to  prove  against  the 
pannels  any  thing  which  is  charged  as  having  been  com- 
mitted  since  that  date,  but  not  to  go  into  events  which 
occurred  before.     Another  question  to  which  no  answer 
has  been  given  is, — ^Are  the  pannels  accused  of  murder^ 
under  this  charge  of  conspiracy  ?     Can  you  charge  a  con- 
spiracy to  collect  gold  watches ;  and  if,  in  doing  this,  a 
man  is  murdered,  could  you  convict  of  murder  under 
such  a  charge  ?     But  the  objection  against  the  charge  of 
murder  is  still  of  greater  force  and  importance.     In  the 
case  of  Rae,  it  was  found  that  previous  malice  on  the  part  of 
the  pannel  towards  the  murdered  man,  might  be  proved, 
in  reference  to  the  act  of  murder.     But  it  is  not  compe- 
tent, either  by  charging  an  intent  or  an  aggravation,  to 
prove  against  the  pannels  malice  towards  any  individuals, 
not  connected  with  the  particular  act  of  which  they  are 
accused.     They  cannot  be  proved  to  be  the  murderers  of 
Smith,  because  they  were  the  murderers  of  some  other 
man.     This  charge  of  murder  is  wholly  separate  from  the 
charge  of  conspiracy,  and  must  be  viewed  independently 
of  it.     The  major  proposition  charges  murder  with  a  par- 
ticular intent,  and  every  thing  that  goes  to  prove  that  in- 
tent as  to  this  murder  is  competent.     But  the  intent 
charged  is  to  deter  workmen.      How  is  this  intent  to 
be  proved  by  evidence  of  threatening  letters  having  been 
sent  to  masters y  and  their  miUs  and  houses  having  been 
^et  fire  to  ?    Nor  is  this  charge  confined  to  the  particular 
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acts  of  violence  specified  under  the  charge  of  conspiracy.  ^^  ^^^' 
On  the  contrary,  a  latitude  is  taken  to  prove  any  threat-    Hunter 
ening  letters — any  assaults — any  attempts  at  fire-raising,    oSen, 
done  at  any  time  or  place,  by  other  people — and  all  as  ^i^^^.^ 
evidence  of  the  murder  of  Smith.    As  to  the  charge  of 
sending  threatening  letters,  it  was  absolutely  necessary  ^^""^cT^' 
that  the  letter  should  be  set  forth  at  length.     It  is  not  ^^^ 
termed  **  a  letter  containing  threats,"  but  **  a  threatening 
letter."    The  production  of  the  entire  letter  is  not,  as  was 
alleged,  an  advantage  to  the  pannels,  for  the  case  for  the 
prosecution  could  not  be  proved  without  it     Suppose 
that  the  letter  contained  a  postscript  to  this  effect,  *'  The 
**  above  is  a  very  bad  joke  I  received  the  other  day," — ^was 
it  a  threatening  letter  ?     The  prosecutor  asks  the  Court, 
to  find  by  an  Interlocutor  of  relevancy  that  this  is  its 
character,  but  he  does  not  afford  them  sufficient  evidence 
on  the  face  of  the  Indictment,  to  enable  them  to  judge 
whether  it  was  so  or  not.     The  objection  cannot  be  at  all 
affected  by  the  fact,  that  this  is  not  a  direct  charge  of 
sending  threatening  letters.     And  accordingly  the  mur- 
der— ^the  assaults — ^the  fire-raising,  are  all  stated  precisely 
as  they  must  have  been,  had  they  formed  substantive 
charges. 

The  Judges  retired  to  consider  the  objections  stated 
to  the  relevancy  of  the  Indictment.     On  their  return. 

The  Lord  Justice-Clerk  stated,  that  the  Court 
having  paid  every  attention  to  the  able  argument  which 
they  had  heard,  had,  after  full  consideration,  come  to  the 
opinion,  that  the  Indictment  was  relevant,  and  might  go 
to  a  jury.  With  regard  to  the  charge  of  conspiracy,  the 
Court  were  of  opinion,  that  looking  to  the  way  and  man- 
ner in  which  the  narrative  of  the  Indictment  was  framed, 
and  giving  it  that  fair  construction  to  which  it  was  entit- 
led, both  there,  and  when  it  comes  to  state  the  particular 
crimes  charged  against  the  pannels,  the  Indictment  was  not 
liable  to  any  valid  objection.  The  Court  were  alsoof  opinion, 
that  the  objectionas  to  the  charge  of  sending  threatening  let- 
ters was  not  valid,  because,  considering  that  this  was  one  of 
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Na  116.  the  means  by  which  the  conspiracy  is  said  to  have  been 

Hunter  Carried  into  operation,  there  was  a  sufficient  certioration 

ot^n,  by  ^^6  Public  Prosecutor  to  the  pannels,  that  such  a 

^iW^  charge  was  to  be  brought  against  them.    The  chief  diffi- 


culty which  the  Court  have  had,  was  with  regard  to  the  al- 
CoDMfiney,  temativc  charge  of  murder.  But  although  there  have  been 
^  difficulties,  and  of  some  importance,  in  the  mind  of  some 
of  the  judges,  yet  on  the  whole,  the  Court  have  found 
that  this  charge  also  is  relevant.  It  appeared  to  the 
Court,  that  after  having  stated  all  the  matters  averred  in 
proof  of  the  alleged  conspiracy,  the  Indictment  would  per- 
haps have  been  sufficient,  if  it  had  closed  at  the  bottom  of 
page  21,  and  that  the  words,  "  or  oAerwise/'  atthe  com- 
mencement of  the  alternative  charge  are  sufficient  to  let 
the  prosecutor  into  a  proof  of  the  fiicts  set  forth  in  the 
former  part  of  the  indictment  It  must  be  understood, 
however,  that  no  other  facts  but  those  specifically  set  forth 
under  the  charge  of  conspiracy,  are  competent  to  be  prov- 
ed under  this  narrative  introductory  of  the  charge  of 
mmrder. 

The  objections  were  accordingly  repelled^  and  the  In- 
dictment found  relevant. 

Thereafter,  on  the  motion  of  the  Solicitor-General,  the 
diet  against  the  pannels  was  adjourned  till  the  27th  of 
November.' 


^  In  consequence,  as  was  understood,  of  additional  evidence  having 
been  obtained,  the  peinneb  were  subsequently  senred  with  a  new  Iih 
dictment,  and  the  trial  ulthnately  fixed  to  take  place  on  the  dd  of  Ja- 
nuary 1888. 

For  an  account  of  the  further  proceedings  against  the  pannels^ 
the  next  volume  of  these  Reports. 
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Present,  Nov.  20 

1837. 


Thb  Lord  Justice-Clbbk, 

Lords  Mbadowbank»  Mackbnzik,  Moncrbiff,  Mbdwtn, 

cockbubn. 


Abchibalo  MacPhail,  AppeHant— jlfattfcwd — HamdjfHde. 

A0AIN8T 
William  Neilson,  Respondent. — Ivory — Fletcher, 

JumsDicTioN — Appbal — Statutb  9th  Gbo.  IV.  c.  89 — Expbksbb. 
-^1.  Special  oireumstanoes  in  whicli  the  Conrtfoand  an  appeal  to  the 
Cirenit  Coart,  against  a  judgment  of  the  Jostices  under  the  Salmon 
Fishery  Act,  was  competenty  although  founded  neither  on  the  com- 
plaint nor  sentence^  and  remitted  to  the  Justices  to  sbt  execution 
of  the  judgment,  pending  certain  proceedings  before  the  Sheriff, 

2.  Expenses  not  moved  for  when  judgment  is  pronounced,  will  not 
be  granted  at  any  subsequent  diet  of  Court 

At  the  Inveraiy  Autumn  Circuit  an  appeal  was  present-  No.  117. 
ed  in  the  name  of  Archibald  MacPhail,  against  a  judgment  ^'^^^'^ 
of  the  Justices  of  the  Peace  for  Argyleshire,  finding  ^^^^ 
him  guilty  of  a  contravention  of  the  act  9th  Geo.  IV.  c.  Appeal 
39>  entitled  **  an  Act  for  the  preservation  of  the  Salmon 
*' Fisheries  in  Scotland.*'     The  complaint  against  him 
was  at  the  instance  of  William  Neilson»  styling  himself 
**  tenant  of  the  salmon  and  other  fishings  in  Loch  Feochan,** 
and  set  forth  that  the  said  Archibald  MacPhail ''  has  con- 
**  travened  the  3d  section  of  the  above  recited  act  of  Par- 
'^  liament,  in  so  far  as,  upon  Tuesday  the  16th  day  of  May, 
or  on  one  other  of  the  days  of  the  said  months  he  did, 
in  open  defiance  of  the  petitioner  and  his  servant,  tres- 
pass upon,  and  fish  with  net  and  coble  in  the  estuary  or 
*'  arm  of  the  sea  called  Loch  Feochan,  upon  the  shore  of 
*'  the  lands  of  Ardintallan,  in  the  parish  of  Kilbride,  and  did 
*^  then  and  there  kill,  or  attempt  to  kill,  take,  or  fish  for  sal- 


tt 

(€ 

t€ 

*t 


584   REPORTS  OF  CASES  BEFORE  THE  HIOH  COURT 

No.  1 17;  **  men,  grilse,  sea  trout,  or  other  fish  of  the  salmon 
'  V,      ^*  whereby  the  said  Archibald  MaePhail  has  incurred  the 
N^^  ^*  penalties  imposed  by  the  said  8d  section  of  the  foresaid 
i«37.     «« act  of  Parliament."  MaePhail  having  been  brought  before 
^pp^,   the  Justices  upon  this  complaint,  the  following  judgment 
was  pronounced.   '^  Ohan^  19th  May  1837.   The  Justices 
*^  having  considered  the  foregoing  complaint,  and  having 
^*  heard  parties  and  witnesses  adduced  for  the  pursuer, 
find  the  complaint  proven,  fine  and  amerciate  the  said 
Archibald  MaePhail  in  the  mitigated  penalty  of  ten  shil- 
lings and  expenses,  and  modify  the  same  to  one  pound, 
find  and  decern  for  the  payment  of  these  respective 
sums  by  poinding  and  sale,  as  accords,  and  fiEuling  pay- 
ment thereof  within  fourteen  days  from  this  date,  grant 
warrant  to  incarcerate  him  in  the  tolbooth  of  Inverary 
'*  for  one  month,  the  keepers  whereof  are  hereby  ordered 
*^  to  receive  and  detain  him  for  that  period.     (Signed) 
**  John  Maclachlan,  J.  P.,  Alexr.  Campbell,  J.  P." 

The  reasons  of  appeal  were  inter  alia,  (i.)  That  the 
appellant  obtained  a  right  of  tack  to  the  said  fishings, 
which  he  neither  renounced,  nor  was  legally  or  otherwise 
warned  to  remove  from  the  same.  (2.)  That  he  is  en- 
titled to  continue  in  possession  thereof  for  the  current 
year,  by  tacit  relocation,  and  the  Sheriff  has  accordingly 
granted  interdict  to  protect  him  in  that  right.  (S.)  That 
the  appellant,  in  these  circumstances,  could  not  have  been 
subjected  in  any  penalty  or  expenses  under  the  act  of 
Parliament  founded  on,  which  is  totally  inapplicable  and 
inoperative  in  regard  to  a  person  in  the  situation  of  the 
appellant,  who  was  only  exercising  his  legitimate  right  of 
fishing,  in  virtue  of  a  title  flowing  from  a  person  entitled 
to  grant  it. 

The  Respondent  pleaded,  that  the  appeal  was  incompe- 
tent. By  the  act  founded  on,  {§  90  a  right  of  appeal  to 
the  High  Court  or  Circuit  Court  of  Justiciary  is,  indeed, 
given,  but  in  such  terms  as  to  limit  it  to  grounds  of  ap- 
peal, appearing  ex  Jade  of  the  charge  or  com^aint,  and 


Appeal. 
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the  judgment,  pronounced/    The  prohibition  against  any  No.  117. 
record  being  kept  of  the  evidence,  prevents  the  possibility  ^'^^^*^ 
of  an  appeal  such  as  that  permitted  by  the  act  9th  Greo.  ^^^^'^ 

IV.  c.  29>  and  accordingly  two  appeals,  similar  to  the     I837. 
present,  to  the  Circuit  Court  at  Inverary,  have  been" 
dismissed  as  incompetent  by  Lord  Mackenzie.  (Callander 

V.  Paterson,  spring  1838)  and  the  Lord  Justice-Clerk, 
(Jackson  v.  Malcolm  and  Foote,  spring  1835.) 

Lord  Moncreiff,  In  respect  that  a  right  of  ap- 
peal to  the  Circuit  Court  of  Justiciary  being  expressly 
given  by  the  statute  referred  to,  to  any  party  thinking 
himself  any  way  aggrieved  by  any  sentence  of  the  Jus- 
tices, it  must  depend  on  the  nature  of  the  grounds  of 
appeal  in  any  particular  case,  whether  the  Court  is 
competent  to  give  redress  against  the  sentence  in  re- 
spect of  them  or  not ;  and  considering  that  if  the  first 
and  second  reasons  of  appeal  in  this  case  can  in  any 
manner  be  competently  inquired  into  and  verified,  they 
would  resolve  into  a  plea  of  dvil  right,  which  it  might 
reasonably  be  maintained  the  Justices  had  no  power  to 
consider  or  determine,  and  thereby  render  the  statute 
inapplicable  to  the  case;  while  yet  there  is  great  diffi- 
culty in  this  Court,  as  a  Court  of  review,  obtaining  any 
legal  knowledge  of  the  facts  on  which  such  reasons  are 


^  The  section  referred  to  enjoins  the  Sheriff  or  Justices,  before  whom 
a  complaint  under  the  act  b  brought,  "  forthwith  to  determine  and 
«  give  judgment  in  such  complaint,  wilhaui  any  wriUen  pleadings  or 
**  record  of  evidence,  &c^  it  being  hereby  provided,  that  a  record  shall  be 
**  preserved  of  the  charge  and  of  the  judgment  pronounced^  It  then 
proceeds  to  enact,  that  any  person  thinking  himself  aggrieved  by  any 
judgment  of  the  Sheriff  or  Justices  under  the  act,  may  appeal  to  the 
High  Court  or  Circuit  Courts  of  Justiciary,  closing  with  the  declara- 
tion, that  **  it  shall  not  be  competent  to  appeal  from,  or  bring  the  judg* 
"  ments  of  any  Justices  or  Sheriff,  acting  under  this  act,  under  review 
*<  by  advocation  or  suspension,  or  by  reduction,  or  in  any  other  way 
*^  than  as  herein  provided" 
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^it'^  founded ;  and  being  of  opinion,  that  it  is  of  importaiice 

V.      that  all  the  Judges  of  Justiciary  should  be  agreed  on 

Not.  ^'  the  limits  and  nature  of  the  jurisdiction  vested  in  them 

^^^'    by  statute,  certified  the  case  to  the  High  Court  of  Jus- 

Apperi.  tidary.^ 

The  case  came  to  be  advised  this  day. 

Maitland,  for  the  Appellant,  argued — ^As  the  case 
involved  a  question  of  civil  right,  it  was  not  ocmipetent 
before  the  Justices,  and  a  remedy  must  exist  in  an  appeal 
to  the  Circuit  Court.  The  fact  was,  that  the  appellant 
was  the  rightful  tenant  of  the  fishings  in  question,  and 
could  not  therefore  be  convicted  of  a  trespass  in  fishing 
there ;  and,  accordingly,  the  very  day  after  the  judgmoit 
appealed  against  was  pronounced,  he  obtained  firom  the 
Sheriff  an  interdict  against  the  respondent  and  others. 

Ivory,  for  the  Respondent,  answered — ^The  Court  can- 
not be  influenced  by  mere  statements  made  at  the  bar,  of 
which  they  have  no  proof.  The  statute  in  effect  prohi- 
bits any  appeal,  except  upon  the  complaint  or  sentence. 
Anything  to  be  submitted  to  review  must  appear  on  the 
6kee  of  the  record.  The  libel  is  rdevant — ^the  Court  was 
competent — the  punishment  was  proper ;  and  it  must  be 
presumed  that  the  evidence  was  sufficient 


^  His  Lordship  added  the  following  Note : — ^  The  Lord  Commis- 
'<  sioner  wishes  it  to  be  distinctly   understood,  that  he  does  not  di£fer 
*'  from  the  principle  of  the  judgment  said  to  have  been  pronounced  by 
*'  Lord  Maclcenzie  and  the  Lord  Justice-Clerk,  in  the  two  cases  refer* 
«  red  to,  and  that  he  certainly  thinks  it  incompetent  to  review  any  sen- 
*'  tence  of  the  Justices,  an  the  proper  merits  of  the  evidence  taken  in  a  case 
«  clearly  within  the  terms  and  meaning  of  the  statute.    Where  no  re- 
«  cord  of  such  evidence  does  or  can  exist,  any  such  review  is  necessari- 
<'  ly  excluded.    But  the  doubt  is,  whether,  if  it  should  appear  that  the 
*<  complaint  and  whole  proceeding  is  or  noiay  be  a  perversion  of  the  sta- 
**  tute,  to  the  determination  of  questions  of  proper  civil  right  and  title 
«  not  competent  to  the  Justices,  thereby  leading  to  a  collision  with  more 
**  competent  Courts,  no  redress  can  be  given." 


AND  CIRCUIT  COURTS  0F  JUSTICIARY.  587 

The  CourU  in  respect  of  the  special  circumstances  of  No.  1 17. 
this  particular  case,  repelled  the  objection  to  the  com-  ^^^ 
petency  of  the  appeal,  but  remitted  to  the  Justices  to  ^^^ 
sist  execution  of  the  judgment  complained  of,  till  the     iw. 
issue  of  the  proceedings  between  the  parties  at  present  in' 
dependence  before  the  Sheriff  of  Argyleshire,  and  there- 
after to  resume  consideration  of  this  case,  and  do  therein 
as  to  them  shall  appear  just,  power  being  hereby  given  to 
them  to  recall  the  judgment  if  necessary.' 

Thomas  Rakxeit,  &  S.  C — M^Lachlav  &  Ivoet,  W.  S.— il^in^f.   . 


Appeal 


Hbr  Majesty's  ADYOOkTE^-^Hicmdymde 

against 

William  M'Alistbr,  John  Bhodib,  and  Donald  M^Alistbr — 

A.M'NeUL 

* 

JXJBISniCTION-^IRCUIT  CoURT— ADMIRALTY — A  ClTCuU  Court  of 

Justiciary  (bund  to  liave  jurisdiction  to  try  a  crime,  cliarged  as  liaving 


^  At  a  subsequent  diet  of  Court,  (December  23,)  Handysidb,  for 
the  appellant,  moved  for  expenses,  and  stated  as  a  reason  why  the  mo- 
tion was  not  made  formerly,  that  the  Court  took  the  case  to  avizandumf 
and  the  counsel  were  not  present  when  the  judgment  was  finally  pro- 
nounced. 

Thb  Lord  Jcsticb-Clbbk. — The  motion  should  have  been  made 
at  the  time.    It  is  clearly  incompetent  now. 

The  motion  was  accordingly  refused. 

Ivory,  for  the  respondent,  submitted — that  he  was  entitled  to  the 
expenses  of  thb  appearance. 

This  motion  also  was  refused,  Thb  Lord  Justiob-Clbbb:  observ- 
ing, that  the  respondent  need  not  have  appeared  in  answer  to  so  incom- 
petent a  motion. 
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No.  118.       beea  committed  in  a  Sound,  lying  between  two  parishes  of  a  coun^ 
M*AW      ^^^^^^  ^^®  jurisdiction  of  that  Circuit 
and 

N^'S)  William  M'Alister,    John  Brodie,  and  Donald 
1837.     M*Alister,  were  indicted    to  stand  their  trial  at  the 
Culpable  Inverary  Circuit,  charged  with  the  crime  of  culpable 
Homicides  homicide  :— 

In  80  FAR  AS,  on  the  8th  of  August  1837,  the  steam-boat  Rover  bdng 
then  on  her  voyage  Irom  Glasgow  to  Londonderry,  under  the  com- 
mand of  David  Wyse,  master  thereof,  and  the  said  William  M'Alister 
being  then  first  or  principal  mate  thereof,  and  the  said  John  Brodie  and 
Donald  M'Alister  being  then  seamen  on  board  thereof,  and  the  said 
steam-boat  having  arrived  at  Greenock  in  the  afternoon  of  the  day 
above  libelled,  from  which  she  soon  afterwards  sailed  in  prosecution  of 
her  foresaid  voyage,  and  it  being,  as  was  well  known  to  all  and  each 
of  them,  the  rule  and  practice  on  board  said  steam-boat,  while  on  its 
voyage  from  Glasgow  to  Londonderry,  for  the  watch  on  board  to  be 
changed,  when  at  or  near  to  the  place  or  point  called  the  Cock  of 
Arran,  in  the  shire  of  Bute,  and  the  watch  to  be  then  placed  under  the 
direction  and  charge  of  the  said  William  M^Alister,  as  first  or  principal 
mate  of  the  said  boat,  along  with  two  seamen,  and  that  from  the  time  of 
leaving  or  being  near  to  the  Cock  of  Arran  aforesaid,  until  the  said 
boat  should  touch  at  or  reach  Campbelton,  in  the  county  of  Argyle,  in 
the  course  of  her  said  voyage,  and  the  watch  having  been  accordingly, 
time  above  libelled,  changed  at  the  Cock  of  Arran,  and  the  boat  placed 
under  the  charge  of  the  said  William  M^Alister,  and  the  said  John 
Brodie  and  Donald  M*Alister  being  bound,  according  to  the  rale  and 
practice  of  the  said  boat,  as  was  well  known  to  both  and  each  of  tbem, 
to  station  themselves  severally  at  the  forecastle  or  bow  of  the  said  boat, 
during  the  course  of  the  voyage  of  the  said  steam-boat,  firom  at  or  near 
to  the  Cock  of  Arran  to  Campbelton  aforesaid,  in  order  to  keep  a  vigi- 
lant and  proper  look-out,  for  the  purpose,  and  to  prevent  the  said  boat 
coming  into  contact  or  collision  with  any  other  vessels  or  craf^  in  the 
course  of  its  voyage  between  the  Cock  of  Arran  and  Campbelton  afore- 
said, and  that  they  might,  in  case  of  the  said  steam-boat  approaching 
near  to  any  such  vessels  or  craft,  both  and  each  of  them  timeously  give 
notice  thereof,  and  pass  the  word  to  the  person  in  charge  of  the  wheel 
or  helm,  in  order  that  he  might  alter  the  course  of  the  boat  as  need 
might  be,  and  to  the  person  in  charge  of  the  steam-engine  impelling 
said  boat,  in  order  that  he  might  stop  her  engine  should  that  also  be 
necessary  ;  and  the  said  William  M*Alister,  as  mate  in  charge  of  the 
watch,  between  the  said  Cock  of  Arran  and  Campbelton  aforesaki, 
being  also  bound,  by  the  rule  and  practice  of  the  said  boat>  as  was  well 
known  to  him,  not  only  to  direct  and  superintend  and  overlook  the 
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said  John  Brodie  and  Donald  M^Alister,  who  were  under  his  orders,  and  ^q.  n^^ 

«ee  that  they  performed  their  duty,  in  keeping  a  vigilant  and  proper  William 

look-out  as  aforesaid,  but  also  himself  likewise  to  keep  a  similar  look-  ^^J^ 

out,  for  the  purpose  foresaid,  from  his  proper  station  on  the  gangway  oth«n, 

between  the  paddle-boxes,  or  elsewhere :  And  farther,  and  independ-  ^.^-^ 

ently  of  the  rule  and  practice  aforesaid  on  board  of  said  steam-boat,  the [^ 


said  William  M*AIister,  John  Brodie,  and  Donald  M<  A  lister,  being  se-  calpable 
verally  bound  at  common  law  to  perform  their  respective  duties  as  Homicide, 
aforesaid,  being  then  severally  on  the  watch  and  in  charge  of,  or  hav- 
ing the  control  over  the  course  of  said  steam-boat,  and  particularly  to 
keep  a  vigilant  and  proper'  look-out,  for  the  purpose,  and  to  prevent 
the  said  boat  coming  into  collision  with  any  other  vessels  or  craft,  and 
being  more  especially  bound  to  do  so  during  the  night,  and  when  pass- 
ing through  or  near  to  any  fishing-ground,  or  where  boats  engaged  in 
the  herring-fishery  are  in  use  to  fish  or  cast  or  watch  their  nets :  And 
the  said  William  M*Alister,  and  John  Brodie,  and  Donald  M*Alister 
having  severally  been  set  on  the  watch  in  their  proper  places,  at  or  near 
to  the  said  Cock  of  Arran,  and  undertaken  their  respective  duties,  as 
aforesaid :  Nbvbbthelbss  the  said  William  M<Alister,  John  Brodie 
and  Donald  M*Alister,  being  then  severally  in  charge  of,  or  stationed 
upon  the  watch  as  aforesaid,  did,  time  aforesaid,  all  and  each,  or  one  or 
more  of  them,  culpably,  and  reckless  of  the  consequences,  neglect  and 
fail  to  keep  a  vigilant  and  proper  look-out  from  their  respective  sta- 
tions, while  the  said  steam-boat  was  in  that  part  of  her  voyage  between 
the  said  Cock  of  Arran  and  Campbelton  aforesaid,  which  goes  through 
the  Sound  of  Kilbrannan,  and  more  particularly  in  that  part  of  the  said 
Sound  which  is  between  Island  Ross,  in  the  parish  of  Campbelton  and 
the  Pluck  of  Saddell,  in  the  united  parish  of  Saddell  and  Skipness,  both 
in  the  county  of  Argyle,  and  the  said  steam-boat  having,  in  conse- 
quence of  their  neglect  and  failure  as  aforesaid,  approached,  unknown 
to,  or  unperceived  by  them,  a  fishing-boat  called  the  Christy  of  Camp- 
belton, belonging  to  Crawford  Kelly,  fisherman  and  labourer,  residing  in 
Fleming's  Close,  Main  Street,  Campbelton,  then  engaged  in  fishing  for 
herring,  with  its  nets  set,  and  which  boat  was  lying  or  stationed  oppo- 
site to  the  said  coast  of  Kintyre,  and  between  the  said  Isbuid  Ross  and 
Pluck  of  Saddell,  and  in  which  fishing-boat  there  then  was  the  said  Craw- 
ford Kelly  and  Neil  M<Cuallbky  and  Duncan  M<Kay,  both  of  Camp- 
belton, and  Neil  Kelly,  a  boy,  son  of  the  said  Crawford  Kelly,  and  the 
said  Crawford  Kelly,  and  the  said  Neil  M'Cuallisky  and  Duncan 
M^Kay  having,  as  soon  as  they  discovered  the  said  steam-boat  ap- 
proaching to  the  spot  where  their  fishing-boat  was  lying  or  stationed, 
as  aforesaid,  warned  the  said  William  M'Alister,  John  Brodie,  and 
Donald  M'Alister,  of  the  danger  to  their  fishing-boat  and  to  themselves, 
by  loud  shouts  and  cries,  and  at  the  same  time  used  their  utmost  exer- 
tions to  move  their  fishing-boat  out  of  the  course  the  said  steam-boat 
was  taking,  yet  they  not  being  able  to  effect  this,  and  their  shouts  and 
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No.  118.  crie8  not  having  been  heard  by  them,  or  that  fishing-boat  peroaved  by 

^Ayster  ^^^™  ^  ^^>  ^^  ^^  ^^^^  ^°  sufficient  time  for  them  to  order  the  come  of 
and       the  said  steam  boat  to  be  altered,  or  the  engines  stopped,  all  through  the 

Tf^'20  culpable  and  reckless  conduct  of  all  or  one  or  more  of  them,  in  fiuling 
1837.     and  neglecting  to  keep  a  vigilant  and  proper  look-out  from  their  re- 

■  spective  stations,  being  then  severally  in  charge  of  the  watch  of  the 

CiUpaUe  ggi^  steam-boat  as  aforesaid,  the  said  steam-boat  came  into  contact  and 
collision  with,  and  did  run  down  or  upset  and  sink  or  destroy  the  said 
fishing- boat,  and  the  said  Neil  M<Cuallisky,  Duncan  M*Kay,  and  Neil 
Kelly,  were  thereby  drowned,  or  otherwise  killed  by  coming  in  con- 
tact with  the  hull,  paddles,  or  paddle-boxes  of  the  said  steam-boat,  and 
were  thus  culpably  bereaved  of  life  by  the  foresaid  culpable,  reckless, 
and  negligent  conduct  of  the  said  William  M^Albter,  John  Bro£e,and 
Donald  M^Alister,  or  of  one  or  more  of  them. 

A.  McNeill,  for  the  pannels,  submitted  to  the  Court, 
whether,  under  the  statutes,  9th  Geo.  IV.  c.  29 ;  and  11th 
Geo.  IV.  and  1st  William  IV.  c.  69»  this  charge  could 
competently  be  tried  in  this  Court.  He  left  the  objection 
in  the  hands  of  the  Court,  as  he  had  no  wish  to  delay  the 
trial,  and  the  pannels  were  ready  to  wave  all  objection. 

Handyside,  for  the  prosecution,  answered — By  the 
Act  9th  Geo.  IV.  c.  29)  a  jurisdiction  was  conferred  on 
the  High  Court  of  Justiciary,  as  to  maritime  criminal 
cases,  cumulative  with  the  then  existing  High  Court  of 
Admiralty.  Under  this  act  there  was  no  apparent  incompe^ 
tency  in  trying  a  maritime  criminal  case  before  any  Qr- 
cuit  court,  provided  the  offence  was  committed  in  an 
estuary,  which  was  within  the  local  jurisdiction  of  the 
Circuit  Ayre.  The  statute  11  Geo.  IV.  and  1  William 
IV.  c.  69*  abolishing  the  Court  of  Admiralty,  after  narra- 
ting that  by  former  statute,  the  Court  of  Justiciary,  (with- 
out any  limitation  to  the  High  Court),  holds  a  cumulative 
jurisdiction  with  the  High  Court  of  Admiralty,  and  it  had 
become  unnecessary  to  maintain  any  separate  Court  for 
maritime  cases — by  §  22,  confers  on  the  sheriffs  of  Scotland 
an  admiralty  jurisdiction  in  criminal  cases,  and  by  §  24, 
makes  a  special  provision  in  the  case  of  a  firth  or  estuary 
separating  counties,  conferring  a  cumulative  jurisdiction 
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over  the  firth  or  estuary,  on  the  sheriffs  of  the  adjoining  No.  ii& 
counties.  Having  regard,  therefore,  to  the  words  and  plain  M'Aiister 
intention  of  these  statutes,  and  to  the  undoubted  powers  ^ov!^^* 
of  the  Circuit  Ayre,  as  a  branch  of  the  High  Court  of  **^^- 
Justiciary,  there  is  no  ground  for  the  objection  taken  to  the  cuipabie 
jurisdiction  of  this  Circuit  Court,  to  try  the  case  set  forth  Homicide, 
in  the  Indictment. 

Lord  Moncreiff,  being  of  opinion  that  whatever 
might  have  been  his  judgment  on  it,  if  he  were  required, 
and  it  were  necessary  for  him  now  to  pronounce  a  judg- 
ment, it  would,  at  any  rate,  be  inexpedient  to  proceed  with 
the  trial  of  such  a  case,  under  any  reasonable  doubt  as  to 
the  jurisdiction  of  the  Court,  certified  the  case  to  the  High 
Court  of  Justiciary. 

The  case  eame  to  be  advised  this  day. 
A.  McNeill,  for  the  pannels,  pleaded — that  the  locus 
delicti^  in  this  case,  is  in  fact  in  the  high  seas.  The  Act 
9th  Geo.  IV.  c.  29,  $  1 6,  provides,  **  that  the  cumulative 
jurisdiction  of  the  High  Court  of  Justiciary,  with  that 
of  the  High  Court  of  Admiralty,  shall  extend  to  all 
crimes  and  offences  whatsoever  now  competent  to  be 
tried  in  the  said  Court  of  Admiralty.**  No  mention  is 
made  of  theCircuit  Courts,  and  if  it  shall  be  held  that  they 
have  jurisdiction,  it  can  only  be  in  consequence  of  the  re- 
cital in  the  Act  11th  Geo.  IV.,  and  1  William  IV.  c.  69, 
§  21,  where  jurisdiction  in  Admiralty  cases  is  stated  to 
have  been  given  to  the  Court  of  Justiciary,  and  not  to  the 
High  Court  merely.  The  second  difficulty  is,  that  the 
Lords  Commissioners  of  Justiciary  at  the  Inverary  Circuit, 
are  Commissioners  for  the  counties  of  Argyle  and  Bute. 
But  the  locus  delicti  in  this  case,  is  not  within  either 
of  these  counties,  and,  therefore,  is  not  within  the  jurisdic- 
tion of  the  Circuit  Court.  An  analogy  is  attempted 
to  be  drawn  from  the  provisions  of  the  Act  11th 
Geo.  IV.,  and  I  William  IV.  c.  69,  §  24,  relative  to 
the  jurisdiction  of  sheriffs  over  counties  separated  by 
a  river,    firth,    or    estuary;   but   the  phraseology    of 


it 
« 
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No.  118.  this  section  is  such,  as  to  render  it  probable  that  it  applies 

William  ,       .        .    .•.        _  _ 

M»Aiister,only  to  civil  cases. 

^Nov^^sS*'     H AND YSIDE,  for  the  prosecution,  answered — ^The  CSourt 
1837*    of  Justiciary,  and  not  the  High  Court  merely,  possesses 
"^^7^^  the  jurisdiction  formerly  belonging  to  the  Court  of  Ad- 
Homicide,  miralty. 

The  Lord  Justice-Clerk. — There  may  be  great 
inexpediency  in  the  public  prosecutor  going  to  trial  on  this 
Indictment.  I  think  we  are  fully  in  a  position  to  say, 
that  the  High  Court  alone  has  jurisdiction  on  the  high 
seas.  But  if  the  locus  delicti  set  forth  in  this  Indictment 
be  correct,  I  think  the  Circuit  Court  at  Inverary  has  ju- 
risdiction in  the  case.  I  see  nothing  in  the  Indictment  to 
make  me  believe,  that  the  crime  was  committed  on  the 
high  seas. 

Lord  Mackenzie. — The  jurisdiction  of  Circuit  Courts 
is  limited  to  certain  counties.  But  within  these  counties 
I  think  their  power  is  equal  to  that  of  the  High  Court  itself. 
I  am,  therefore,  for  sustaining  the  jurisdiction. 

Lord  Meadowbank. — ^The  question  for  us  to  decide 
is,  whether  this  was  a  relevant  case  for  the  Inverary  Cir- 
cuit. I  think  it  was,  because  the  boundaries  within  which 
the  locus  delicti  is  described  as  lying,  are  such  as,  if  ac- 
curate, settle  the  question — ^not  whether  the  Sound  of 
Kilbrannan  is  the  high  seas,  but  whether  it  is  within  the 
jurisdiction  of  that  particular  Circuit.  I  think  that  al- 
though it  is  called  in  the  Indictment  a  Sound,  it  is  com- 
prehended within  the  words,  ^rth  or  estuary,  for  which 
provision  is  made  in  one  of  the  statutes  referred  to. 

Lord  Moncreiff. — I  agree  so  far,  as  that,  under  the 
term  High  Court  of  Justiciary,  in  the  statutes,  the  Circuit 
Court  is  comprehended,  provided  there  exists  machinery 
to  bring  the  special  case  within  its  jurisdiction ;  and  I 
think  the  jurisdiction  of  the  Circuit  courts  extends  as  iar 
as  that  of  the  sheriffs  of  the  district.  But  I  differ  as  to 
this  Indictment,  because  the  species  Jixcti  is  not  chained 
so  as  to  bring  it  under  the  jurisdiction  given  by  the  statute 
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to  the  sheriffs,  in  as  much  as  the  Sound  of  Kilbrannan  is  No.  i  is. 

,:     ,  ..  William 

not  stated  to  he  between  two  counties.  M'Aiitter 

Lord  Medwyn.— The  difficulty  I  feel  arises  out  of  a^^^^far 
conviction,  that  the  second  statute  did  not  extend  the     ^^'^' 
jurisdiction  of  the  sheriffs,  but  only  gave  them  the  powers  cuipiWe 
which  the  Depute-Admiral  formeriy  had.  Homicide. 

Lord  Cockburn. — I  rather  agree  with  Lord  Meadow- 
bank,  that  the  point  must  come  to  be  determined,  accord- 
ing to  whether  it  shall  turn  out  on  the  proof,  that  the 
locus  is  within  the  jurisdiction  of  the  Circuit  Court. 

The  Court  accordingly  found,  that  this  case  might  be 
competently  proceeded  in,  before  the  Circuit  Court  of  Jus- 
ticiary at  Inverary. 


Present,  Not.  20 

1837* 

Thb  Lord  Justice  Clbbk, 
Lords  Medwyn,  Cockburn. 

Heb  Majesty's  Advocate — Innes — Davkkom* 

AGAINST 

Jambs  Matheson — L>  Colquhoun* 

Witness. — Production.— ^Culpable  Homicide. — L  An  objection 
to  a  witness,  that  he  was  not  the  individual  specified  in  the  list  an- 
nexed to  the  Indictment,  repelled — ^tbe  only  error  being  in  one  of 
his  Christian  names,  which  need  not  have  been  given. 

2.  A  medical  report  libelled  on  as  a  production,  withdrawn,  upon  an 
objection  founded  on  a  slight  mistake  in  describing  the  signature  an- 
nexed to  it. 

3.  Circumstances  in  which  a  pannel  charged  with  Culpable  Homicide, 
in  having  killed  a  child  by  careless  driving,  was  acquitted,  in  cotise* 
quence  of  the  slight  degree  of  blame  attachable  to  him. 

2q 
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^j!lm«'      James  Mai^heson  was  charged  with  Culp^le  Ho- 

Matheson,  micide» 
Not.  20 
1837. 
.  In  80  far  as,  on  the  26th  of  June  1837,  he  did  culpably,  recklessly, 

Culpftble  and  unlawfully,  and  without  due  caution,  drive  two  carts,  each  drawn 

<*°"<^  «*  \^y  Que  horse,  then  under  his  charge,  along  Hope  Street,  Edinbiirgh, 

being  himself  seated  on  one  of  said  carts ;  and  the  said  horses  aod 

carts,  or  one  or  other  of  them,  while  driven  by  him  in  manner  foresnidt 

did,  in  the  said  street,  come  in  contact  with*  and  knock  down  James 

Stewart,  aged  21  months  or  thereby,  son  of,  and  then  residing  with, 

Robert  Stewart,  chairman,  residing  in  Hope  Street  aforesaid,  and  the 

wheel  of  one  of  the  said  carts  having  then  and  there  passed  over  the 

person  of  the  said  James  Stewart,  he  died  in  consequence  thereof,  ia  the 

Royal  Infirmary  of  Edinburgh,  on  or  about  the  28th  of  June  1887,  and 

was  thus  culpably  killed  by  the  said  James  Matheson. 

The  pannel  pleaded  not  guilty. 

1.  In  the  list  of  witnesses  was  the  name  of  **  Octavus 
**  Decimus  Trezivant,  now  or  lately  house  surgeon  in  the 
"  Royal  Infirmary,  Edinburgh." 

In  the  course  of  the  proof.  Dr.  Trezevant  having  been 
called — CoLQUHOUN,  for  the  pannel,  objected,  that  he  was 
not  the  person  whose  name  appeared  in  the  list  of  wit- 
nesses. 

The  witness  having  been  asked  his  name,  stated  that 
it  was  "  Octavus  Undecinras  Trezevant.** 

The  Lord  Justice-Clerk. — It  would  have  been 
suflScient  if  the  first  name  alone  had  been  set  forth. 

The  objection  was  accordingly  repelled.^ 

2.  Innes,  for  the  prosecution,  having  proposed  to  show 
the  witness  the  medical  reports  libelled  on ; 

CoLQUHoUN,  for  the  pannel,  objected — ^that  they  are 
described  in  the  Indictment  as  ^*  subscribed  '  Octavus  D. 


^  It  will  be  observed  that  no  opinion  was  here  expressed  on  the  yet 
undecided  question,  whether  an  objection  to  a  witness,  founded  on  a 
statement  that  the  person  adduced  to  be  sworn,  is  a  different  persoa 
from  that  specified  in  the  list  of  witnesses,  is  competent  after  the  Jury 
has  been  sworn,  notwithstanding  the  provision  of  Sir  William  Rae*8  act, 
9th  Geo.  IV.  c.  29,  §  11.     See  Albon,  vol.  ii.  p.  409. 
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"  Treaevant,''  whereas  those  produced  are  signed  "  Oc-  No.  n9. 
"  tavus  U.  Trezevant."  Mathesau, 

On  this  objection  being  stated,  the  reports  were  with-  ^i^^ 
drawn. 


3.  The  evidence  established  that  the  pannel  could  not  h<neS^ 
possibly  have  seen  the  child ;  and  that,  when  the  accident 
occurred^  he  was  driving  carefully,  and  at  a  moderate  pace. 
The  only  blame  attachable  to  him  seemed  to  be,  that  he 
was  sitting  on  the  front  of  the  first  cart,  instead  of  walk- 
ing at  the  horse's  head,  conformably  with  what  was  prov- 
ed to  be  the  regulation  laid  down  by  the  police.  But 
several  witnesses  deponed,  that  he  was  more  likely  to 
have  seen  the  child  in  the  position  in  which  he  actually 
was,  than  if  he  had  been  at  his  proper  place  at  the  horse's 
head. 

The  Advocate-Depute,  under  the  direction  of  the 
Court,  stated,  that  the  blame  attachable  to  the  pannel  was 
so  small,  that  he  felt  himself  justified  in  giving  up  the 
case. 

The  Jury  accordingly  returned  a  verdict  of  not  guilty. 

In  respect  of  which  verdict  of  Assize,  the  pannel  was 
assoilzied  simpliciteTf  and  dismissed  from  the  bar. 


Preeenr,  ^J 

1837- 

The  Lord  Joatjcb  Clsrk, 
Lords  Mbadowbakk,  Mackenzie. 

Her  Majesty's  Advocate — Skaw  Stewari — tnnes. 

AGAINST 

William  Ritchie  or  Robertson-^./.  T.  Gordon. 

Housebreaking — Indictment— In  the  case  of  an  entry  of  a  house, 
charged  as  Laving  been  committed  **  by  forcing  open  one  of  the 
**  windows  of  said  house  or  otherwise  to  the  prosecutor  unknown,*' 
the  statement  of  the  modus  operandi  is  sufficiently  specific 


596    REPORTS  OF  CASES  BEFORE  THE  HIGH  COURT 

No.  120.      William  Ritchie  or  Robertson  was  charged  alter- 
RitchtS^  natively  with  Theft  by  Housebreaking,  or  Reset  of  Theft. 
?S7^        The  housebreaking  was  charged  as  having  been  com- 
mitted '*  by  forcing  open  one  of  the  windows  of  said  house. 


Theft,  Ac.  •«  Qj,  otherwise  to  the  prosecutor  unknown." 

GouDONy  for  the  pannel,  objected — ^that  this  was  not  a 
sufficiently  specific  statement  of  the  modus  operandi^  in 
conformity  to  the  decision  in  the  case  of  John  Humphreys 
and  others,  Dumfries,  May  1  1837;  Swinton,  p.  498. 

The  Lord  Justice-Clerk. — There  must  have  been 
some  statement  made  in  that  case  of  Humphreys,  that  the 
door  was  not  properly  secured.  This  is  the  only  way  in 
which  I  can  account  for  the  opinion  which  I  am  reported 
to  have  expressed. 

Lord  Mackenzie. — I  say  nothing  as  to  the  case  of  a 
door.  But  in  regard  to  a  window,  which  is  the  case  here, 
there  can  be  no  doubt  that  the  statement  in  the  Indict- 
ment is  sufficiently  specific. 

Lord  Meadowbank. — The  Indictment  in  the  case  of 
Humphreys  ought  to  have  stated  that  the  door  was  se- 
cured in  the  ordinary  way.  And  it  was  probably  to 
repress  a  slovenly  mode  of  drawing  Indictments,  that  the 
charge  of  housebreaking  was  found  irrelevant.  But  the 
case  of  a  window  is  quite  different. 

The  objection  was  accordingly  repelled. 

The  pannel  pleaded  not  guilty,  and  a  proof  was  led. 
The  Jury  found  the  charge  of  theft  not  proven,  but  unani- 
mously found  the  pannel  guilty  of  reset. 

In  respect  of  which  verdict  of  Assize,  he  was  sentenced 
to  be  imprisoned  in  the  Bridewell  of  Edinburgh,  for  the 
period  of  twelve  calendar  months. 
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Present, 


Thb  Lord  Justice  Clebk, 
Lords  Mackenzie,  Cockburn. 

Her  Majesty's  Advocate — Sol.- Gen,  Ruiherfurd-^Shaw 

Stewart. 


against 

Jambs  Cairns,  Jambs  Tubnbull,  James  Smith,  and  Stewart 
Lamb. — Craujurd — Mancreiff^-^,  T.  Gordon, 

Mobbing  &  Rioting  and  Assault — Indictment — Locus  Delicti 
— Administering  an  Illegal  Oath. — 1.  In  an  Indictment  for 
mobbing  and  rioting  and  assault,  it  is  not  necessary  that  the  several 
acts  of  assault  libelled  should  be  charged  specifically  against  the 
pannels ;  it  is  sufficient  if  they  are  stated  to  have  been  committed  by 
the  mob,  and  the  pannels  charged  with  having  been  present  at,  and 
actively  engaged  in,  and  having  aided  and  abetted,  and  incited  the 
mob,  in  their  riotous  and  disorderly  proceedings,  and  in  the  several 
assaults  libelled. 

2.  The  Indictment  having  charged  that  the  mob  pursued  one  of  the 
individuals  asaulted  into  a  house  **  occupied  by  Jane  Riddell  or  Turn- 
bull/'  and  the  proof  having  established  that  the  house  in  question  was 
occupied,  not  by  her,  but  by  her  son  George  TurnbuU ; — evidence  as  to 
anything  that  took  place  in  this  house  was  found  incompetent. 

8.  Administering  an  illegal  oath  is  not  one  of  the  ordinary  acts  of  a  mob, 
and  cannot  be  proved  under  an  Indictment  for  mobbing  and  rioting, 
without  being  specially  set  forth. 

4.  Conviction  on  a  charge  of  mobbing  and  rioting,  and  assault,  on  the 
occasion  of  an  election  of  a  member  of  Parliament. 


Deo.  19 
1037. 


James  Cairns,  James  Turnbull,  James  Smith,    Na  121. 
and  Stewart  Lamb,  all  stocking-makers  in  Hawick,    Cairns 
were  charged,  along  with  one  John  Rae,  with  Mobbing  and    o^ers. 
Rioting,  as  also  Assault,  aggravated  by  having  been  com-  ■ 
mitted  to  the  serious  injury  of  the  pei-son,  and  the  efFu-     ^^^d^^ 
sion  of  blood,  and  farther  aggravated  in  regard  to  Cairns  **^nj^» 
and  Turnbull,  by  their  having  been  previously  convicted  Aswuit. 
of  assault : 
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No.  121.   In  so  far  ASy  on  the  Sd  of  August,   1837,  being  one  of  the  potting 

JameB     ^^yg  appointed  for  taking  the  votes  of  the  electors  of  the  county  of 

fj^^       Roxburgh  for  the  election  of  a  member  of  the  Commons  House  of 

others,     Parliament,  a  mob,  or  great  number  of  riotous  and  evil-disposed  per- 

1837.      son^i  ^^^  assemble  in  the  town  of  Hawick,  in  the  shire  of  Roxburgh, 

.........^  being  one  of  the  polling  plnces  of  said  county,  and  did,  opposite  or  near 


I 


Mobbing    to  the  Tower  Inn,  occupied  by  William  Brown,  in  front  of  and  close  to 
-.^°.        which  inn  the  polling  booth  was  erected,  and  tit  vaHoUs  places  within 
and       said  town  of  Hawick  conduct  themselves  in  a  violent,  riotous,  and  tu- 
Assault.    multuous  manner,  to  the  great  terror  and  alarm  of  many  of  the  lieges, 
and  the  disturbance  of  the  public  peace,  and  did,  with  stones  or  other 
missiles,  break  a  great  number  of  panes  of  glass  in  the  windows  of  said 
inn,  and  did  violently  lissaulti  severely  beat,  and  otherwise  maltreftt, 
various  individuals :     In  particular,  1.  (Time  above  libelled,)  in  front 
of,  or  near  to  the  Tower  Inn  aforesaid,  the  said  mob,  or  great  number 
of  riotous  and  evil-disposed  persons,  did  wickedly  and  feloniously  attack 
and  assault  Richard  Young,  blacksmith,  residing  in  the  High  Street  of 
Hawick,  and  did  strike  and  kick  him  severely,  and  did  tear  his  clothes, 
and  did  forcibly  and  violently  drag  him  along  towards  the  Slitrig  riv- 
er, near  to  the  end  of  said  inn,  and  did,  then  and  there,  and  at  or  near 
to  the  Tower-dyke-side,  in  or  near  Hawick,  continue   to  strike  and 
kick  him  severely,  and  did  tear  off  from  his  person  the  greater  part  of 
his  clothes ;  by  all  which  the  said  Richard  Young  was  much  injured  in 
his  person,  to  the  effusion  of  his  blood,  and  was  put  into  a  state  of  great 
terror  and  alarm  :     (2.)  Farther,  (Time  above  libelled,)  in  front  of,  or 
near  to  the  Tower  Inn  aforesaid,  the  said  mob,  or  great  number  of 
riotous  and  evil-disposed  persons,  did  wickedly  and  feloniously  attack 
and  assault  Thomas  Scott,  tenant  of  Little  Cote,   in  the  parish  of  Ca- 
vers, and  shire  of  Roxburgh,  and  did  violently  seize  hold  of  him,  and  did 
tear  off  his  coat  and  waistcoat,  or  the  greater  part  thereof,  and  did  drag 
or  force  him  down  the  lane  or  close  called  the  Miln  Port  to  the  side  of 
the  said  Slitrig  River,  and  did  then  push  him  down  the  bank  into  said 
river,  and  did,  with  a  stick,  or  some  other  hard  substance,  strike  him 
a  severe  blow  on  the  head,  and  did  also    kick  him  on  the  legs,  and 
otherwise  strike  and  injure  him  in  his  person  ;  by  all  which  outrageous 
conduct,  the  said  Thomas  Scott  was  put  into  a  state  of  great  terror 
and  alarm  :     (3.)  Farther,  (Time  above  libelled,)  and  in  front  o(  or 
near  to   the  Tower  Inn  aforesaid,  the  said  mob,  or  great  number  of 
riotous  and  evil-disposed  persons,  did  wickedly  and  feloniously  attack 
and  assault  David  Tully,  farmer  or  carter,  then  and  now  or  lately  re- 
siding at  A  liars,  in  the  parish  of  Hawick,  and  shire  of  Roxburgh,  and 
did  violently  tear  off  a  great  part  of  his  clothes,  and  did  violently  cfarag 
or  force  bini  to  the  side  of  the  Slitrig  River,  at  a  place  near  to  the  ahop 
situated  in   or  near  the  Sand-bed  in  Hawick,  occupied  by  George 
Scott,    gunmaker,    and    did    strike    or   scratch    him   on    the    back 
to    the   tfl'usion    of  his   blood,    and    did  wickedly    and    fi^lonioiisly 
force  him  off  the  bank  into  said  river,   which  was  then  in  a  swoU 


/ 


k4 
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len  state,  and  of  oonmderable  depth,  and  did  compel  him  to  pass  through  ko.  121, 

to  the  other  side  of  the  river ;  by  all  which  the  said  David   Tully  was  j^^ 

'            injured  in  his  person  to  the  effusion  of  his  blood,  and  put  into  a  state  ^nd 

of  great  terror  and  alarm  :    (4.)  Farther,  (Time  above  libelled,)  in  front  othen, 

of,  and  near  to  the  Tower  Inn  aforesaid,  the  said  mob,  or  great  num-  133^, 
ber  of  riotous  and  evil-disposed  persons,  did  wickedly  and  feloniously 


attack  and  assault  Robert  Patterson,  farmer  or  carter,  then  and  now  or  Mobbing 
lately  residing  in  the  West  Port  of  Hawick,  and  did  violently  seize  him  |(|^|^^ 
and  drag  him  along,  and  did  violently  tear  or  cut  off  from  his  person,  and 
the  whole  or  the  greater  part  of  his  clothes,  and  did  violently  tear  his  'AMsolt. 
hair,  and  did  strike  and  kick  him  repeatedly  and  violently,  and  did,  with 
a  knife,  cor  some  other  sharp  instrument,  to  the  prosecutor  unknown, 
cut  him  severely  on  or  near  to  the  thigh  ;  and  the  said  Robert  Patterson 
having  escaped,  and  taken  refuge  in  the  house  situated  in  or  near  to 
Silver  street  in  Hawick,  then  and  now  or  lately  occupied  by  Jane  Rid- 
dell  or  TumbuU,  the  said  mob,  or  great  number  of  riotous  and  evil- 
disposed  persons,  did  follow  him,  and  did  violently  break  open  the  door 
of  said  house,  which  had  been  bolted  or  otherwise  secured,  and  did  a- 
gain  wickedly  and  feloniously  assault  and  strike  or  kick  the  said  Robert 
Patterson,  and  did  threaten  and  intimidate  him  i  by  all  which  the  said 
Robert  Patterson  was  severely  injured  in  his  person  to  the  effusion  of 
blood,  and  was  put  into  a  state  of  great  terror  and  ahurm :  (5.)  Farther, 
(Time  above  libelled,)  in  front  of,  or  near  to  the  Tower  Inn  aforesaid, 
the  said  mob,  or  great  number  of  riotous  and  evil-disposed  persons,  did 
wickedly  and  feloniously  attack  and  assault  William  Elliott,  tenant  of 
Flatt,  in  the  parish  of  Castleton,  and  shire  of  Roxburgh,  who  was  then 
riding  on  a  horse  away  from  the  Tower  Inn  aforesaid,  and  did  attempt 
Tiolently  to  seize  and  stop  his  horse,  and  did  pursue  him  with  threats  of 
violence ;  and  the  horse  on  whioh  he  rode  having  fallen,  from  some 
cause  to  the  prosecutor  unknown,  the  said  mob  or  great  number  of  riot- 
ous and  evil-disposed  persons,  did  surround  the  said  William  Elliott, 
and  did  violently  hold  him  down  upon  the  ground,  and  did  tear  the 
greater  part  of  his  clothes  off  bis  person,  and  did  beat  and  injure  him  in 
his  person,  particularly  in  his  hand,  which  was  severely  out;  and  the 
said  William  Elliott  was  thereby  put  into  a  state  of  great  terror  and 
alarm :  (6.)  Farther,  (Time  above  libelled,)  on  or  near  to  the  bridge 
across  the  Slitrig  river,  which  is  opposite,  or  nearly  opposite  to  the 
front  of  the  Tower  Inn  aforesaid,  the  said  mob,  or  great  number  of 
riotous  and  evil-disposed  persons,  did  wickedly  and  feloniously  attack 
and  assault  James  Oliver,  tenant  in  Bortbwlckbrae,  Burnfoot,  in  the  pa- 
rish of  Roberton,  and  shire  of  Selkirk,  and  did  throw  stones  and  mud  at 
him,  and  did  surround,  and  violently  drag  or  force  him  towards  the  side 
of  the  Slitrig  river,  at  a  place  near  to  the  shop  in  or  near  to  the  Sand- 
bed,  occupied  by  George  Scott,  gunmaker,  and  did  violently  struggle 
with  him,  and  did  push  or  force  him  into  the  river,  which  was  then  in  a 
swollen  state,  and  of  considerable  depth,  and  did  kick  him  on  the  chin 
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No.  121.  and  other  parts  of  bis  person ;  by  all  which  the  said  James  Oliver 

Ctfiras     ^"j"^^^  ^"  ^^  person,  and  put  into  great  terror  and  alarm :  (7.)  Farther, 

and       (Time  above  Itbelled,)  on  the  street  of  Hawick  aforesaid,  near  to  the 

^^^    Tower  Inn  aforesaid,  and  near  to  tlte  shop  occupied  by  Thomas  Hender- 

1837.      ^^^9  saddler,  and  between  the  said  loo  and  the  said  shop,  the  said  mob* 

or  great  number  of  riotous  and  evil-disposed  persons,  did  wickedly  and 


Mobbing  feloniously  attack  and  assault  Mark  Turn  bull,  tenant  of  Spittal  Mill,  in 

Riotioff     ^^'^  parish  of  Cavers  aforesaid,  and  did  surround  him,  and    violeotly 

and       tear  off  from  his  person  a  great  part  of  his  clothes,  and  did  strike  turn 

*  and  kick  him  severely  on  bis  legs  and  other  parts  of  his  person ;  by  all 

which  he  was  much  injured,  and   put   into  a  state  of  great  terror  and 

alarm  ;     And  the  said  James  Cairns,  John  Rae,  James  Tornbull,  James 

Smith,  and  Stewart  Lamb,  were,  all  and  each,  or  one  or  more  of  them, 

jiresent  at,  and  actively  engaged  in,  and  did  aid  and  abet  and  incite  tbe 

suid  mob  in  the  foresaid  riotous  and  disorderly  proceedings,  and  in  the 

several  assaults  above  libelled,  or  one  or  more  of  them. 

The  diet  having  been  called  against  John  Rae,  and  he 
having  failed  to  appear,  sentence  of  fugitation  and  for- 
feiture of  the  bail-bond  was  pronounced  against  him. 
I.  MoNCREiFF,  for  thepannels — objected  to  the  relevancy 
of  the  charge  of  assault.  The  Indictment  contained  two 
cumulative  or  alternative  charges,  with  only  one  minor 
proposition  applicable  to  both.  If  this  was  a  competent 
mode  of  libelling,  it  at  least  was  not  the  ordinary 
mode.  But  the  minor  proposition  is  not  applicable  to  the 
charge  of  assault.  Except  through  the  medium  of  the 
mob,  there  is  no  allegation  that  the  pannels  committed  an 
assault.  The  public  prosecutor,  in  an  ordinary  case,  is 
bound  to  libel,  how,  and  in  what  respect,  the  pannels  were 
engaged  in  the  crime  charged  against  them  ;  he  cannot 
say  merely  that  a  certain  crime  was  committed,  and  that 
they  were  actively  engaged  in  it.  The  introduction  of 
the  agency  of  a  charge  of  mobbing  and  rioting  does  not 
alter  the  case.  A  charge  of  mobbing  may  be  proved,  al- 
though the  acts  of  violence  are  not  brought  home  to  any 
individual.  But  the  case  is  different,  when  a  substantive 
crimei  such  as  assault,  is  libelled.  Where  there  are  two 
independent  charges,  it  must  be  competent  to  strike  out 
the  ene,  and  retain  the  other.  Now,  if  the  charge  of 
mobbing  is  given  up,  the  whole  minor  proposition  must  be 
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struck  out.     Again,  suppose  it  shall  be  proved  that  there  No.  121. 

was  no  mob,  the  minor  proposition  must  be  found  to  be  cairns 

false ;  and  how  could  a  verdict  of  guilty  be  asked  on  the  othen, 

separate  charge  of  assault?    Mobbing  and  rioting  is  a  ^i^^yl^ 


particular  kind  of  crime,  just  becaus'e  the  special  offences 
committed  are  the  crimes  of  the  mob,  not  of  the  indivi-  ^^*J|"* 
duals  composing  it.  The  crimes  of  murder,  fire-raising,  Rioting, 
or  assault,  may  all  be  proved  to  show  the  nature  of  the  mob.  Assault. 
But  if  they  are  charged  as  substantive  crimes,  they 
must  be  specifically  set  forth  as  the  acts  of  the  individual 
pannels,  and  actually  brought  home  to  them.  It  cannot 
be  maintained  that  it  would  be  competent  to  prove 
a  previous  conviction  of  assault,  as  an  aggravation  of  a 
charge  of  mobbing  and  rioting.  Neither  do  the  ordinary 
principles  of  art  and  part  apply  to  the  case  of  mobbing  and 
rioting ;  for  all  who  are  present  in  the  mob  are  equally 
guilty.  It  has  been  laid  down,  that  if  a  party  concerned  in  a 
mob  is  to  be  found  guilty  of  housebreaking  or  stouthreif, 
his  **  special  concern  in  the  seizure  or  removal  of  the  par- 
'*  ticular  things  must  be  brought  home  to  him ;"  and 
the  libel  must  charge  him  with  the  fact,  in  the  like  arti- 
culate fashion  as  in  any  ordinary  case."  (Hume,  vol.  i.  p. 
428.)  If  ever  there  was  a  case,  in  which  the  common  purpose 
of  the  rioters  being  evident,  would  have  justified  a  different 
mode  of  libelling,  it  was  that  of  the  Porteous  mob.  Yet, 
in  the  case  of  William  Maclachlan,  1737»  (Maclaurin,  No. 
93,)  the  murder  was  libelled  as  the  individual  act  of  the 
party  concerned.  So  also  in  the  case  of  Marshall,  Scott, 
and  White,  (Perth,  autumn  1824,)  a  murder  and  various 
assaults  were  charged  individually  against  the  pannels.  The 
same  course  was  taken  in  regard  to  a  charge  of  fire-raising, 
in  the  case  of  William  Spence,  Dec.  13,  1784,  (Hume,  vol. 
i.  p.  428,)  where  the  libel  bore  that  you,  (the  pannel,)  "  not 
*'  only  was  active  in  exciting  and  encouraging  the  said 
**  mob,  but  did,  with  your  own  hands,  deliberately  assist 
**  in  setting  fire  to  one  or  more  of  the  buildings  of  the  said 
*'  distillery,  &c."  And  Baron  Hume  does  not  contemplate 
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No.  121.  the  possibility  of  extracting,  from  the  acts  of  a  mob,  a 

(^^1    substantive  charge  against  an  individual,  except  **  on  the 

^»nd     special  narrative  of  his  particular  deed,"  (vol.  i.  p.  427.) 

i>ec- 18  The  point  on  which  this  objection  is  taken,  is  a  most 

'_  serious  one  for  two  of  the  pannels,  in  regard  to  whom  the 


Mobbing  aggravation  of  previous  conviction  of  assault  is  charged. 
Rioting,  Shaw  S  tewart,  for  the  prosecution,  answered — ^The 
AsMuit.  Indictment  charges  certain  assaults  as  having  been  done 
by  the  mob.  This  is  a  relevant  charge  against  the 
mob.  And  it  is  added,  that  the  pannels  did  aid  and 
abet,  and  incite  the  mob  in  these  assaults.  It  is  quite 
true  that  it  must  be  proved  that  the  mob  committed  an 
assault,  before  a  conviction  can  be  obtained  against  the 
pannels.  But  this  is  no  objection  to  the  relevancy  of  the 
Indictment.  There  have  been  cases,  of  late  years,  both 
at  Glasgow  and  Ajnr,  of  Indictments  precisely  similar, 
which  were  found  relevant  Mr.  Hume  certainly  states 
that,  in  certain  circumstances,  and  with  a  view  to  certain 
effects,  the  libel  must  set  forth,  articulately,  the  crime 
charged  as  having  been  committed  by  the  individual, 
(vol.  i.  p.  427.)  But  he  is  considering  the  question, 
whether  mobbing  and  rioting  can,  in  any  case,  be  a  ca- 
pital crime  by  the  law  of  Scotland.  In  the  cases  of  Mac- 
Lachlan  and  Spence,  accordingly,  the  murder  and  fire- 
raising  were  specially  charged,  in  order  that  the  Indict- 
ment might  be  found  relevant  to  infer  a  capital  punish- 
ment. But,  if  the  public  prosecutor  is  not  in  a  condition 
to  bring  home  particular  acts  of  violence  specifically  to 
the  parties  accused,  it  is  still  competent,  under  the  general 
rule  which  is  admitted  for  the  pannels,  that  the  crime  of 
the  mob  may  be  the  crime  of  the  individuals  composing 
it,  to  charge  certain  acts  as  done  by  the  mob,  and  then 
to  accuse  the  pannels  of  having  been  present  in  the  mob, 
and  engaged  in  all  their  proceedings. 

The  Solicitor-General,  for  the  prosecution,  plead- 
ed, in  addition — The  aggravation  of  assault  is  laid  only 
in  reference  to  a  charge  of  assault ;  and  unless  the  proof 
establishes  that  one  or  more  assaults  took  place,  it  will 
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not  be  competent  to  prove  the  aggravation.     It  may  be  No.  121. 
a  question,  which  need  not  now  be  argued,  whether,  under    cairm 
this  Indictment,  a  particular  assault  could   be  proved,   o^n, 
without  there  having  been  any  mob.     But  if  it  is  proved    ^^** 
that  there  was^-a  mob,  and  that  various  assaults   were 
committed  by  the  mob,  and,  further,  that  the  pannels  ^^^^'°* 
were  the  active  leaders  and  instigators  of  the  mob,  it  will  Rtot»ng, 
be  competent  to  convict  them  of  assault.     The  Indict-  aimuIi. 
ment  is  in  precisely  similar  terms  to  that  in  the  case  of 
the  Dingwall  rioters,  which  was  found  relevant  at  the  In- 
verness Circuit,  in  autumn  last,   (Donald  Stewart  and 
others,  Sept.   14,  1837;   Swinton,  p.  540,)  and  is  con- 
formable   to   the  principle  acknowledged  in  the  High 
Court  in  the  case  of  Thomson,  Chadwick,  and  Scott ; 
July  19,  1837,  (Swinton,  p.  532.) 

Craufuud,  for  the  pannels,  replied, — The  objection  is, 
that  there  is  no  relevant  charge  of  assault  in  the  minor 
proposition.  The  charge  is  not  only  cumulative,  but  al- 
ternative. The  narrative  of  facts  in  the  minor  proposi- 
tion ought  therefore  to  have  been  such,  as  to  render  it 
possible  that  there  should  be  a  conviction  of  the  one  of- 
fence, and  an  acquittal  of  the  other.  Now,  suppose 
the  pannels  acquitted  of  mobbing  and  rioting,  that  ac- 
quittal must  proceed  on  the  circumstance  of  its  being  esta- 
blished, either  that  there  was  no  mob,  or  that  the  pannels 
were  not  engaged  in  it.  In  either  case,  they  must  be  acquitted 
also  of  the  charge  of  assault.  It  is  true,  that  in  so  far  as 
the  offence  of  mobbing  and  rioting  is  concerned,  the  act 
of  the  mob  is  the  act  of  the  individual.  fiut  this  does  not 
hold  in  regard  to  special  offences  charged  against  the  pan- 
nels. Assault,  fire-raising,  and  even  murder,  may  be  proved 
and  punished  under  a  charge  of  mobbing  and  rioting,  as 
aggravating  the  character  of  that  offence.  But  where 
such  crimes  are  libelled  as  distinct  offences,  they  must  be 
charged  against  the  pannels  individually.  The  prosecu- 
tor in  such  a  case  has  the  benefit  of  the  ordinary  rules  of 
art  and  part ;  but  these  are  different  from  the  accession 
in  a  charge  of  mobbing  and  rioting,  which  may  consist  in 
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No.  121.  mere  presence.     (Alison,  vol.  i.  p.  526).     Thus  in  the 
ca^M  ^^^  ^^  Waugh  and  Ramsay,  who  were  tried  before  the 
«nd  High  Court  for  mobbing  and  rioting,  and  murder,  corn- 
Dec.  18  mitted  at  Girvan,  in  Ajrrshire,  in  1830,  there  were  two 

1&37 

'  separate  Indictments,  on  one  of  which  Waugh  was  con- 


Mobbing  victed  of  the  murder,  and  executed ;  and  Ramsay  was  after- 
Rising,  wards   tried  for  the  mobbing.     So  also  in  the  case  of 
Awuit.  Cfraham  and  others,  for  the  riots  on  occasion  of  the  Lau- 
der election,  (November  1831),  the  acts  of  assault  were 
charged  generally,  as  showing  the  aggravated  character  of 
the  mob,  but  they  were  also  charged  specifically  against 
the  individual  pannels.     It  is  beyond  all  doubt  that  a 
charge  of  murder  must  be  laid*  specifically,  and  the  prin- 
ples  of  the  law  are  the  same  in  regard  to  a  case  of  assault. 
There  is  a  distinction  in  law  between  acts  done  in  con- 
cert, and  those  done  of  sudden  purpose.     It  is  not  neces- 
sary in  our  law,  as  it  is  in  that  of  England,  that  a  pur- 
pose should  be  set  forth  in  a  charge  of  mobbing.     But, 
undoubtedly,  if  there  had  been  a  common  purpose  charged 
here,  the  minor  proposition  would  have  been  liable  to  less 
serious  objections.      For  acts  done  in  pursuance   of  a 
common  object  may  be  held  to  be  partaken  in  by  all  who 
are  in  the  mob.     But  there  is  here  no  purpose  set  forth ; 
which   distinguishes  this  case  from    that  of  Thomson, 
Chadwick,  and  Scott  (July  19,  1837.  Swinton,  p.  532), 
in  which  a  special  purpose  was  libelled,  and  the  assaults 
were  charged  as  having  taken  place,  in  pursuance  of  that 
common  object. 

Lord  Mackenzie. — There  appeared  at  first  to  be 
two  objections.  The  first  was,  that  there  was  but  one 
minor  proposition  applicable  to  both  the  charges  contained 
in  the  major.  I  do  not,  however,  think  that  this  objec- 
tion is  seriously  insisted  in.  The  practice  of  dividing  the 
minor  proposition  is  quite  a  modern  one,  and  I  for  one 
have  no  doubt,  that  if  there  were  twenty  charges  in  the 
major,  and  the  minor  contained  only  one  narrative  of 
facts  applicable  to  them  all,  an  Indictment  so  framed 
would  be  relevant.     But  then  we  are  to  consider  the  se- 
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cond  objection  which  is  taken  to  the  charge  of  assault,  no.  121. 
Its  being  combined  with  mobbing  cannot  form  any  objec-    J^^ 
tion.     In  considering  the  relevancy,  we  must  suppose  that     ""<> 
the  prosecutor  has  proved  the  whole  of  what  is  set  forth   Oec.  is 
in  the  Indictment.     I  cannot  doubt  that  if  this  is  done, ^' 


the  pannels  must  be  found  guilty  both  of  the  mobbing  Mobbing 
and  rioting,  and  of  the  assaults.     If  the  mob  assaulted,  Rising, 

and 
Assault. 


and  the  pannels  were  not  only  present,  but  were  actively      *°^ 


engaged  in  what  the  mob  were  doing,  then  they  were 
guilty  of  assault,  as  well  as  of  mobbing.  It  might  be 
that  persons  charged  with  mobbing  were  not  guilty  of 
particular  assaults.  It  may  happen  that  a  mob  commits 
murder  or  fire-raising,  and  a  person  may  be  guilty  of 
mobbing  by  having  been  present,  although  he  may  not  be 
liable  for  these  other  acts,  which  may  have  been  done 
without  his  knowledge.  Such  seems  to  be  the  principle 
laid  down  by  Mr.  Hume.  But  that  is  not  the  case  here. 
The  pannels  are  charged  as  having  been  not  only  pre- 
sent in  the  mob,  but  actively  engaged  in  their  riotous 
proceedings,  and  in  the  several  assaults  libelled.  I  can 
have  no  doubt,  therefore,  that  the  charge  of  assault  is  re- 
levantly laid. 

Lord  Cockburn. — I  have  been  entirely  of  the  same 
opinion  from  the  first  moment  I  heard  the  objection 
stated.  The  pannels  are  charged  with  two  separate 
crimes,  mobbing  and  rioting,  and  assault.  It  may  be 
true  that  there  can  be  no  conviction  of  assault,  unless 
the  mobbing  is  proved  to  have  taken  place.  But 
they  may  be  found  guilty  of  mobbing  and  rioting,  and 
yet  not  guilty  of  the  assaults  libelled..  The  practice  of  the 
Court  I  believe  to  have  been,  invariably  to  sustain  In- 
dictments, in  which  the  prosecutor  does  not  endeavour  to 
reach  individual  assaulters  in  a  mob,  by  charging  them 
with  their  individual  acts,  but  states  against  them,  accord- 
ing to  the  truth  of  the  case,  the  far  more  serious  offence, 
of  being  guilty,  by  adopting  them,  of  the  acts  of  the  mob 
itself.  But  if  such  had  not  been  the  practice,  I  still 
should  hold,  that  in  the  absence  of  any  contrary  practice. 
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No.  121.  the  indictment  ought  to  be  sustained  on  principle,  as  the 
ctkM  mode  of  stating  the  charge,  which  is  fairest  for  the  paa- 
JSen  °^^-  Various  assaults  are  specially  set  forth  against  the 
^837  ^  mob,  and  the  pannels  are  charged,  as  having  been  not  only 
present,  but  actively  engaged  with  the  mob  in  these  as- 


MobWng  8aults.  Where  the  objection  is  I  cannot  see.  I  hold  it  to 
Rioting,  be  quite  certain,  that  a  person  may  be  guilty  of  mobbing, 
Amuit.  by  mere  presence  in  a  mob,  without  doing  any  thing. 
But  he  may  be  the  very  soul  of  the  mob,  without  doing 
much.  A  word,  a  nod,  a  wink,  may  have  the  effect  of 
exciting  the  mob,  and  be  the  cause  of  all  the  mischief  that 
follows.  Ought  the  Indictment  against  a  party  in  such 
circumstances  to  bear,  that  he  was  guilty  of  fire-raising  or 
any  similar  crime — by  what  ?  by  a  word,  a  nod,  a  wink  ? 
These  things  do  not  constitute  specific  offences  in  that  in- 
dividual. The  proper  charge  against  him  is,  that  by 
doing  certain  things*  he  was  guilty  of  all  that  took  place. 
On  principle,  therefore,  this  is  the  correct  way  of  charg^^ 
ing  crimes  done  during  a  mob. 

The  Lord  Justice-Clerk. — I  agree  with  your 
Lordships.  I  am  quite  confident  that  the  practice,  both 
of  this  Court  and  of  the  Circuits,  has  been  as  stated  by 
Lord  Cockbum.  It  is  certain  that  all  ordinary  acts  of 
violence,  either  to  persons  or  property,  may  be  proved 
under  a  charge  of  mobbing  and  rioting.  (Alison,  vol.  i. 
p.  516.)  Now  are  the  parties  placed  in  a  less  favourable 
position,  when  the  Public  Prosecutor  warns  them,  that 
besides  proving  their  guilt  of  the  crime  of  mobbing  and 
rioting,  he  intends  to  establish  that  certain  acts  of  assault 
were  committed  ?  I  pay  no  regard  to  the  statement,  that 
there  is  no  purpose  set  forth  in  the  Indictment, — although 
I  think  there  is  a  sufficient  indication  of  the  occasion  on 
which  these  riotous  proceedings  took  place.  I  adhere  to 
the  opinion  which  I  expressed  in  the  case  of  Marshall, 
Scott,  and  White  (Perth,  autumn,  1824.  Alison,  i.  p. 
625),  that  in  regard  to  a  crime  of  a  higher  nature,  the 
case  is  somewhat  different.  And  if  the  second  charge 
here  had  been  one  of  murder,  the  Court  might  probably 
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have  required  a  more  specific  statement.     But  in  regard  No.  121. 
to  a  charge  of  assault,  I  have  no  doubt  that  we  must  re-    caims 
pel  the  objection.                                                                     J^^ 
The  objections  were  accordingly  repelled,  and  the  In-  ^^}^ 
dictment  found  relevant.  


The  pannels  pleaded  not  guilty,  and  a  proof  was  led.      blobbing 

2.  In  the  course  of  the  proof,  Robert  Patterson  being  ex-  Aaa«uit. 
amined  in  reference  to  the  fourth  charge  in  the  Indict- 
ment, stated,  that  the  house  into  which  he  was  pursued 
by  the  mob  was  George  Turnbull's,  and  that  he  (the  wit- 
ness) did  not  know  whether  Turnbull's  mother,  Jane 
Riddell  or  TumbuU,  resided  there  also. 

Craufurd,  for  the  pannels, — objected  to  any  further 
evidence  being  given  of  what  took  place  in  the  house  in 
question,  on  the  ground  that  it  is  stated  in  the  Indict- 
ment to  be  a  house  occupied  by  Jane  Riddell  or  Turnbull, 
whereas  it  is  now  proved  to  be  George  Turnbull's  house. 
He  farther  c^ered  proof  of  the  averment,  that  the  house 
was  not  occupied  by  Mrs.  Turnbull. 

The  Lord  Justice-Clerk. — ^We  cannot  refuse  the 
evidence  at  present. 

Lord  Cockburn.^ — The  prosecutor  is  not  obliged  to 
prove,  by  this  witness,  how  the  house  in  question  was 
occupied.  He  may  be  going  to  bring  other  evidence  on 
that  point. 

.  The  examination  of  this  witness  was  accordingly  con- 
cluded. Mrs.  Turnbull  being  the  next  witness  called, 
stated,  that  she  was  in  her  son's  house  when  Robert  Pat- 
terson came  in,  that  her  own  home  was  situated  below 
her  son's,  in  the  same  tenement,  and  that  Patterson  was 
never  in  her  house. 

The  Solicitor-General,  for  the  prosecution,  ar- 
gued,— (1.)  That  the  locu^,  at  the  commencement  of  the 
assault,  being  properly  described  in  the  Indictment,  he 
was  not  precluded,  by  the  mistake  which  had  occurred  in 
regard  to  this  house,  from  proving  the  whole  of  what  was 
in  reality  a  continuous  assault    (2.)  Even  if  no  farther 
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No.  121.  evidence  could  be  led  of  any  substantive  offence  committed 

Caimi  in  the  house  in  question,  still  it  was  competent  to  prove 

ot^ra,  ^1  ^his  witness,  whether  any  of  the  pannels  were  there 

^^}^  with  the  mob* 

ioO/* 

The  Loud  Justice-Clerk. — That  might  have  done 


Mobbing  ygjy  ^gii^  if  yQii  ^aj  j|(jt  spccificd  the  particular  house 
Rioting,  into  which  Patterson  was  pursued.  '*  An  adjoining 
Assault,  house"  would  have  been  quite  enough. 

Lord  Cockburn. — ^You  misled  the  pannels  by  stating 
a  wrong  house. 

Lord  Mackenzie  was  rather  of  an  opposite  opinion; 
but  the  objection  stated  for  the  pannels  was  sustained, 
and  no  farther  evidence  admitted  as  to  what  took  plai» 
in  this  house. 

3.  A  question  having  been  put  to  the  same  witness,  Pat- 
terson, as  to  one  of  the  pannels  having  compelled  him  to 
take  an  oath,  (apparently  to  the  effect  that  he  would  not 
vote  again,) — 

Lord  Mackenzie  objected  to  the  question,  on  the 
ground  that  there  was  no  indication  in  the  Indictment  of 
any  intention  to  charge  the  pannels  with  administering 
illegal  oaths. 

Lord  Cockburn. — The  administering  a  forced  oath 
is  not  one  of  the  ordinary  acts  of  a  mob.  If  it  was  in- 
tended to  prove  such  a  crime  against  the  pannels,  it  ought 
to  have  been  set  forth. 

The  question  was  accordingly  found  incompetent ;  but 
the  Counsel  for  the  pannels  having  afterwards  expressed 
a  desire  that  every  thing  regarding  this  oath  should  be 
brought  out,  some  failher  questions  were  asked  on  the 
subject,  but  nothing  material  elicited. 

4.  The  proof  established  that  all  the  assaults  libelled  had 
been  committed  by  the  mob,  and  that  the  pannels.  Cairns, 
Lamb,  and  Turnbull,  had  been  seen  generally  active  in 
'the  mob  throughout  the  whole  day.  Cairns  was  further 
proved  to  have  struck  Richard  Young,  to  have  been  in 
the  mob  at  the  time  Thomas  Scott  was  seized  by  them, 
and  to  have  had  hold  of  James  Oliver.  Lamb  was  stated  by 


"i 
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Richard  Young  to  have  struck  him,  and  another  witness  No.  121. 
saw  him  active  in  the  crowd  surrounding  Young.     And    cSn^ 
Tumbull  was  proved  to  have  kicked  James  Oliver  on  the    J^ 
chin.     In  consequence  of  the  error  in  the  Indictment  as  ^^^  ^^ 
to  the  occupation  of  the  house  into  which  Robert  Patter- !_ 


son  was  pursued,  there  was  little  or  no  evidence  against  Mobbing 
the  pannel  Smith.  Rioting 

The  Solicitor-General,  for  the  prosecution, — ^gave  Amoft. 
up  the  charge  against  Smith,  but  argued  that  the  other 
pannels,  having  been  proved  not  only  to  have  been  pre^ 
sent  and  actively  engaged  in  the  mob,  but  to  have  been 
personally  concerned  in  the  assaults,  ought  to  be  found 
guilty  of  all  the  charges  in  the  Indictment.  At  all  events, 
they  must  be  convicted  of  mobbing  and  rioting,  and  of 
the  particular  assaults  in  which  each  was  proved  to  have 
been  concerned. 

Craufurd,  for  the  pannels,  answered,— -The  direct 
evidence  of  their  participation  in  the  particular  assaults 
is  insufficient.  And  no  inference  of  guilt  can  be  drawn 
from  their  presence  in  the  crowd ;  for,  as  it  is  the  spirit  of 
the  constitution  that  elections  should  take  place  in  public, 
their  presence  was  not  only  justifiable,  but  laudable;  and 
they  may  have  been  present  to  keep  the  peace,  as  many 
other  respectable  persons  are  proved  to  have  been.  Even 
if  all  that  was  stated  against  them  had  been  proved,  it 
was  a  most  paltry  case  of  riot ;  and  if  it  had  occurred  at 
Westminister,  no  jury  in  England  would  have  convicted 
the  pannels. 

The  Lord  Justice-Clekk  charged  the  Jury.  The 
case  was  one  of  a  most  grave  and  serious  nature.  The 
law  on  the  subject  of  mobbing  and  rioting  is  quite  clear. 
Persons  who  are  clearly  proved  to  be  in  the  mob — not  ac- 
cidentally present — not  present  to  keep  the  peace,  but  ac- 
tually witnessing  the  acts  of  the  tumultuous  assemblage, 
are  held  by  law  to  be  guilty  of  those  proceedings.  It  was 
well  and  satisfactorily  observed  on  a  former  occasion  by 
my  brother  on  my  left,  (Lord  Cockburn,)  that  persons 

who  are  present  on  an  occasion  of  this  description,  when 

2r 
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No.  12!.  acts  of  violence  are  committed  before  their  eyes,  if  they 
cSni  remain  there  except  for  the  purpose  of  helping  others  out 
othern  o^  ^^®  violence  of  the  mob,  are  guilty  of  those  acts  of  vio- 
Dec.  18    lence ;  and  that,  in  order  to  be  safe  on  such  occasions, 

1 837< 

they  must  either  assist  to  keep  the  peace,  or  go  home  to 

Mobbing  ^jjgi,.  Q^jj  houses.^     The  evidence  establishes  that   the 

and 

Rioting,  mob  assembled,  not  for  the  purpose  of  exercising  their 
Assault,  rights  as  British  subjects,  but  with  the  deliberate  inten- 
tion of  violating  the  rights  of  individuals,  and  commit- 
ting the  grossest  outrages  on  their  persons.  Assaults  of 
the  most  disgraceful  and  indecent  nature  are  proved  to 
have  been  committed ;  even  the  act  of  spitting  on  an 
individual,  which  one  of  the  witnesses  seemed  to  think  an 
offence  of  a  very  trifling  nature,  is  an  assault  in  the  eye  of 
the  law.  And  there  occurred  not  long  ago  a  case  of  a 
person  who  brought  a  civil  action  against  another  for 
spitting  upon  him,  and  the  jury  returned  a  verdict  in  his 
favour  with  damages  to  the  amount  of  L.40.^  All  the 
assaults  charged  have  been  proved ;  and  besides  the  pan- 
nels  being  shewn  to  have  been  participant  in,  and  active 
promoters  of  the  whole  proceedings  of  the  mob,  some  at 
least  of  the  acts  of  violence  charged  are  proved  to  have 
been  actually  inflicted  by  their  hands.  The  prosecutor, 
therefore,  is  in  a  situation  to  avail  himself  of  the  fact,  that 
the  assaults  on  those  seven  individuals  is  aggravated,  m 
the  case  of  two  of  these  pannels,  by  a  previous  conviction 
of  that  crime. 

The  Jury,  by  a  majority,  found  the  pannel  James 
Cairns  guilty  of  the  first  and  sixth  charges  of  Assault  as 
libelled,  and  guilty  of  Mobbing  and  Rioting  as  libelled ; 
and  by  a  majority  found  the  pannels  Stewart  Lamb  and 


^  His  Lordship  alluded  to  the  speech  of  Lord  Cockburn,  when  Soli- 
citor-General, in  the  trial  uf  the  Edinburgh  Rioters,  July  16,  1631. 
See  Alison,  vol.  i.  p.  520. 

^  Tullis  V.  Glenday,  July  17,  1834.  Shaw  and  Dunlop,  toI.  xiii. 
p.  698. 
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James  Turnbiill  guilty  of  Mobbing  and  Rioting  as  libel-  no.  121. 
Ied»  and  found  the  pannel  James  Smith  not  guilty.  q^]^ 

In  respect  of  which  verdict  of  Assize,  the  pannel  James      ^^ 
Smith  was  assoilzied  simpliciter,  and  dismissed  from  the  Dec.  is 
bar. 


The  diet  against  the  other  pannels  was  deserted  till  the  Mobbing 
following  day^  (December  19)f  when  the  Solicitor-Greneral  Rioting, 
moved  for  sentence.  Amuit. 

Lord  Mackenzie. — I  certainly  feel  obliged  to  agree 
in  the  opinion  that  this  is  a  serious  case.     It  is  utterly 
impossible  for  any  party,  taking  what  view  of  it  he  may, 
to  regard  it  in  any  other  light  than  as  a  serious  case  in 
every  respect     It  is  serious,  because  it  was  a  disturbance 
of  the  peace  of  the  grossest  description.     The  mob  seems 
to  have  taken  popsession  of  the  town,  to  have  overpower- 
ed the  authorities,  and  to  have  rendered  the  zealous  in* 
terposition  of  some,  probably  of  all,  of  the  magistrates  of 
no  effect,  and  we  cannot  doubt  that  this  state  of  things 
excited  the  utmost  alarm  in  the  minds  of  the  lieges.     In 
reference  to  the  design  of  these  proceedings,  to  the  occa- 
sion on  which  they  took  place,  to  the  purpose  for  which 
they  were  got  up, — ^in  this  light  I  also  view  the  case  as 
one  of  a  very  serious  description.     It  was  a  mob  evident- 
ly intended  to  have  the  effect  of  controlling  the  right  of 
free  election  of  a  member  of  Parliament.     This  I  can  ne- 
ver consider  otherwise  than  as  a  most  dangerous  species 
of  crime.     It  is  of  vital  consequence  to  our  constitution 
that  the  representatives  of  the  people  shall  be  freely  cho- 
sen.    There  may  be  many  things  done  against  the  free- 
dom of  election,  many  things   done  improperly,  many 
things  done  criminally,  and  many  things  which  ought  to 
be  restrained ;  but  it  is  evident  to  common  sense,  that  of 
all  the  dangers  to  the  freedom  of  election,  none  can  be  so 
great  as  that  of  the  application  of  unlawful  force  to  the 
persons  of  the  electors,  on  the  very  occasion  of  giving 
their  votes.     If  men,  when  they  come  forward  to  exer- 
cise their  franchise,  are  to  feel  themselves  delivered  up  to 
violence  at  the  discretion  of  lawless  and  furious  persous. 
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No.  121.  there  is  an  end  to  all  freedom  of  election.     It  would  be  a 
Cairns    jest  to  talk  of  E  Constitution  founded  on  the  representative 
others.    systcH),  If  such  things  as  these  were  allowed  to  go  on,  or 
^1^7*'    ^^^®  ^^^  *^  ^  checked  by  the  strong  arm  of  the  law. 
.  They  could  have  no  other  effect  than  to  overthrow  the 

^^nd"^  constitution  altogether.      It   is  said,  indeed,   that  in    a 
Rioting,  neighbouring  country,  liberties  are  taken  in  this  respect 
Assault   at  elections.     It  may  be  that  many  things  are  done  there, 
which  are  not  correct  or  proper,  or  agreeable  to  good 
manners,  and  which,  nevertheless,  it   may  not  always  be 
expedient  to  follow  out  to  their  full  consequences ;  but 
that  any  thing  similar  to  what  has  existed  in  this  case  is 
there  tolerated,  I  have  not  the  most  distant  conception. 
Did  any  of  us  ever  hear  that  at  Westminster,  or  any 
where  else,  the  place  of  giving  the  suffrage  was  beset  by 
a  mob — that  men,  when  returning  from  giving  their  suf- 
frages, were  taken  prisoners  by  that  mob,  and  treated  as 
the  voters  of  the  county  of  Roxburgh  have  been  proved 
in  this  case  to  have  been  ?     Was  a  case  ever  heard  of, 
where  voters  were  laid  hold  of  in  the  streets  of  West- 
minster, beaten,  and  stripped  naked,  and  thrown  into  the 
adjoining  river,  without  the  parties  in  such  outrages  being 
visited  with  condign  punishment  ?     If  such  had  been  the 
practice  in  England,  it  would  be  a  miracle  that  under  a 
constitution  where  such  practices  were  tolerated,  that  king- 
dom should  have  attained  so  flourishing  and  so  powerful 
a  condition.     I  am  not  aware  that  the  law  has  ever  there 
been  so  relaxed,  as  to  allow  such  practices  as  have  been 
here  proved  to  have  taken  place.     For  this  reason  alone, 
therefore,  I  think  that  this  is  a  grave  case.     What  was 
done  was  evidently  done  for  the  purpose  of  controlling  the 
freedom  of  election ;  for  the  polling  booth  was  taken  pos- 
session of, — the  mob  were  not  in  the  polling  booth,  but  they 
surrounded  it, — and  the  moment  the  electors  came  out 
after  giving  their  votes,  they  were  subjected  to  the  treat- 
ment which  we  have  heard  proved.     If  the  purpose,  there- 
fore, is  taken  into  consideration,  and  the  means  by  which 
it  was  carried  into  effect,  it  certainly  renders  the  case  any 
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thing  but  a  light  one.     I  am  roost  anxious  to  do  justice  No.  121. 
to  the  prisoners  ;  I  do  not  wish  to  view  their  case  with    caimt 
more  severity  than  is  absolutely  necessary.     I  am  willing    others. 
and  anxious  to  admit  in  favour  of  this  mob  all  that  can  ^J^yJ® 


be  admitted ;  and  I  believe  it  to  be  true  that  they  had  no . 
intention  of  acting  without  some  measure.  I  believe  they  ^°^j°* 
had  no  design  against  the  lives  of  the  electors,  or  any  Riotiog, 
design  to  inflict  on  them  enormous  bodily  injury ;  and  I  Amuit. 
say  this^  because  I  do  not  see  that  life  has  been  destroyed, 
or  that  enormous  bodily  injury  was  inflicted ;  and  be- 
cause I  see  too  well,  that  if  they  had  intended  either,  there 
was  nothing  to  prevent  them  effecting  their  purposes  ;  for 
they  had  got  possession  of  the  town — the  legal  force  was 
overpowered — they  had  the  bodies  of  these  men  in  their 
power,  and  might  have  done  any  thing  to  them  that  they 
pleased.  I  am  willing  to  suppose  that  they  did  not  in- 
tend to  carry  their  violence  any  farther  than  they  actual- 
ly did.  But  still,  what  was  done  here,  was  very  far  from 
what  can  be  treated  with  anything  approaching  to  levi- 
ty. Seven  different  persons  who  had  done  no  wrong 
whatever, — who  had  given  no  offence  whatever  to  any 
living  being, — who  had  exercised  their  franchise  legally 
and  rightfully, — are  immediately  laid  hold  of  by  a  violent 
mob,  beaten,  shoved  along  the  street,  thrown  into  the 
water,  and  subjected  to  all  the  dangers  resulting  from 
such  an  immersion.  But  what  in  my  opinion  is  much 
the  worst  feature  in  the  whole  of  this  case  is,  that  their 
clothes  were  torn  off  from  them,  and  they  were  exposed 
in  that  degrading  condition  of  nudity,  on  the  public 
streets  of  the  town.  I  must  say  that  what  has  been  stat- 
ed and  proved  against  these  prisoners,  I  have  heard  with 
deep  regret.  I  should  have  thought  that  there  was  not  a 
town  in  Scotland,  or  in  civilized  Europe,  where  it  was 
possible  to  have  persuaded  a  numerous  assemblage  of  the 
people,  no,  not  the  least  respectable  among  them,  to  have 
acted  in  this  way ;  laying  hold  on  decent  people,  stripping 
them  naked,  and  driving  them  along  the  streets  of  their 
native  town,  and  immersing  them  in  a  river.     Acts  of 
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No.  121.  such  cruelty — of  such  revolting  indecency — I  should  have 

c*vm    thought  impossible  to  be  caused  by  any  excitement  that 

an<i      could  be  applied  to  Scotsmen.     I  am  sorry  to  say  that 

Dec.  19    the  proof  to  the  contrary  is  now  too  clear ;  and  I  am  a- 

fraid  that  when  we  speak  again  of  the  high  character  of 


Mobbing  Qur  populatiou,  foreigners  will  be  apt  to  point  to  this  case, 
Riotiig,  as  justly  calculated  to  moderate  our  national  vanity.     I 
A^uit   ^®  consider  this  matter  in  a  very  serious  light  indeed ; 
and  every  man  must  consider  it  in  the  same  way,  who 
puts  to  himself  the  question,  what  he  would  feel,  or  what 
his  friends  would  feel,  if  treated  in  a  similar  manner. 
What  would  be  the  ordinary  feelings,  I  do  not  sa^  of 
gentlemen,  but  of  respectable  men>  at  the  idea  of  being 
stripped  naked,  driven  in  this  condition  through   the 
streets  of  their  native  town,  and  treated  as  those  seven  in- 
dividuals were  ?     Many  men  would  consider  such  treat- 
ment worse  than  death,  and  would  resist  it  to  the  death ; 
and  there  is  no  man  who  is  not  degraded  below  the  level 
of  humanity — certainly  below  that  of  civilized  humanity 
— who  would  not  feel  it  as  a  most  wretched  calamity. 
And  yet  it  is  true  that  this  mob,  in  execution  of  their 
purpose  of  interfering  with  the  freedom  of  election,  in- 
flicted those  great  evils  upon  a  variety  of  individuals. 
With  more  or  less  violence,  they  so  treated  seven  different 
persons.     It  is  impossible  that  we  can  visit  such  a  crime 
with  any  other  than  a  serious  punishment.    I  do  not  wish 
to  go  beyond  what  is  reasonable.     I  look  on  the  case 
calmly,  and  am  willing  to  take  as  low  a  punishment  as 
can  have  the  effect  of  preventing  such  riotous  proceedings 
in  future,  and  checking  in  these  men,  and  the  many 
others  who  shared  their  guilt,  the  supposition  that  they 
can,  with  safety  to  themselves,  continue  to  commit  such 
disgusting  outrages.     With  regard  therefore  to  the  two 
pannels,  TumbuU  and  Lamb,  I  propose  that  they  shall 
be  imprisoned  in  the  jail  of  this  city  for  the  term  of  one 
year.     With  regard  to  the  other  pannel  Cairns,  he  has 
been  convicted  not  only  of  mobbing  and  rioting,  and  thus 


AND  CIRCUIT  COURTS  OP  JUSTICIARY  6l5 

proved  to  have  shared  in  the  guilt  of  the  whole  mob  a-  ^J-  ^**  • 
long  with  the  other  prisoners,  but  he  has  been  proved  to    Cainu 
be  the  agent  in  two  of  the  assaults,  and  those  amongst    othen, 
the  worst  that  were  committed ;  he  put  forth  his  own  ^^^]^ 

hand  to  them,  and  inflicted  personal  violence,  and  that 

after    having    been    previously    convicted    of   another  ^°^„^"^ 
charge  of  assault.     He  cannot  say,  therefore,  that  he  was   ^i^^'^ff* 
tempted  into  this  crime  by  any  feeling  of  political  excite-  Anauit. 
ment,  however  miserable  such  an  excuse  would  be — he 
cannot  say  it  was  passion  which  tempted  him,  insufficient 
as  that  is  as  a  palliation,  for  he  was  an  assaulter  before, 
and  ought  to  have  held  his  passions  in  restraint, — but  he 
comes  before  us  as  the  principal  agent  in  two  assaults,  a- 
gain  committing  crimes  similar  to  those  for  which  he  had 
been  previously  punished.     As  to  him,  therefore,  I  pro- 
pose that  he  shall  suffer  the  punishment  of  imprisonment 
for  eighteen  months. 

Lord  Cockburn. — I  concur  entirely,  and  whatever 
else  may  be  said  or  thought  of  this  sentence,  I  am  per- 
fectly satisfied  in  my  own  mind,  that  nothing  can  be  justly 
said  or  thought  against  it,  on  the  score  of  over  severity. « 
On  the  contrary,  my  opinion  is,  that  the  administration 
of  the  law  would  have  permitted  us,  without  any  impu- 
tation of  impropriety,  to  have  gone  a  great  deal  farther ; 
for  I  consider  this  a  very  seHous  case  indeed,  not  merely 
from  the  violence  of  the  mob,  and  the  assaults  which  were 
committed,  but  particularly  from  the  occasion  on  which 
these  offences  were  perpetrated.  The  chief  aggravation 
of  this  case,  in  my  eyes,  in  place  of  being  any  palliation  of 
it — ^its  chief  atrocity,  in  my  eyes — arises  from  the  cir- 
cumstance that  the  crimes  were  committed  in  the  midst 
of  an  election — committed  not  merely  in  the  midst  of  an 
election,  but  for  election  purposes — ^for  the  purpose  of  ob- 
structing the  freedom  of  election.  I  do  not  know  if  there 
are  many  people  who  have  a  stronger  sympathy  than  I 
have,  with  the  formation  and  expression  of  popular  poli- 
tical opinion,  and  I  do  not  know  that  there  are  many  who 
are  disposed  to  look  even  on  the  excesses  that  attend  poll- 
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Vo.  121.  tical  excitement  with  a  greater  degree  of  indulgence  and 
Cairns  tolerance.  All  vociferation,  which  we  have  heard  some- 
ot^n,  thing  of — all  exulting  show,  by  banners,  convocations,  or 
^^/^  otherwise — all  expression  by  each  party  of  its  own  senti- 
ments— all  exultation,  and  all  verbal  defiance  and  ridicule 


^and°*  of  the  enemy, — all  these  are  the  natural  adherents,  and 
^Md*^'  are  part  of  the  uses  of  elections.      But  it  is  just  because 
AiMuit.    I  am  a  friend  to  popular  election,  and  grateful  for  the  pos- 
session of  the  existing  law,  that  I  must,  even  independent- 
ly of  the  place  where  I  sit,  be  a  determined  enemy  to  all 
election  violence.     I  know  not  what  that  freedom  of  elec- 
tion is,  which  consists  in  this,  that  when  I  give  my  honest 
vote  according  to  my  own  opinion,  I  may  be  turned  out 
on  the  streets  of  my  native  city,  in  the  degrading  plight 
alluded  to— a  situation  so  degrading,  that  there  are  thou- 
sands  of  men — ^perhaps  a  majority  of  mankind — ^who 
would  take  the  lives  of  their  assailants,  and  willingly  lose 
their  own,  rather  than  submit  to  it.    That  freedom  of 
election  is  not  the  freedom  of  election  that  is  meant  by  the 
law  and  constitution  of  our  country.     We  were  told  that 
such  scenes  were  not  uncommon  in  popular  England.     I 
do  not  admit  that  to  be  the  fact.     But  it  will  be  recollect- 
ed, that  the  scenes  that  did  disgrace  the  popular  elections 
of  England  were  so  extraordinary,  and  lasted  for  such  a 
time,  that,  even  independently  of  the  recent  change  of  the 
law,  it  amounted  almost  to  an  absolute  certainty,  that  some 
minor  changes  would  have  been  introduced,  both  to  shorten 
the  periods  of  election  in  that  country,  and  multiply  the 
places  where  votes  were  given,  in  order  to  put  an  end  to 
them.     But  we  have  nothing  to  do  with  what  has  taken 
place,  or  may  take  place,  in  another  countr}^     We  are 
in  the  beginning  of  a  new  system  in  Scotland,  and  I  am 
anxious  to  see  it  begun  rightly.     I  am  anxious  to  see  the 
law  enforced  from  the  very  first,  that  the  people  may  not 
be  betrayed  into  the  intolerable  thought,  that  elections  are 
to  be  the  occasions  selected  for  popular  outrage  and  per- 
sonal violence.     I  do  trust  that  this  case  will  make  an 
impression,  not  only  on  the  minds  of  the  prisoners,  but 
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that  it  will  go  forth  to  the  minds  of  all  electors  throughout  No.  121. 
all  the  elections  of  the  country,  so  that  every  man  dis-    caimi 
posed  to  mobbing  and  rioting,  and  such  scenes  as  these,    ,,  *iei,^ 
may  know  that  we  never  shall  have  a  public  prosecutor    ^,™'* 

by  whom  such  things  shall  be  overlooked — that  we  never 

shall  have  a  Court  that  will  not  administer  justice — and  ***)[J^"*^ 
probably  never  have  juries  that  will  not  remember  their  Rioting, 
oaths ;  but  that  all  will  resolutely  set  their  faces  to  pro-  Amuiu      ' 
tect  freedom  of  election,  by  repressing  those  outrages  by 
which  that  freedom  is  destroyed.     Trusting  that  the  ex- 
ample will  not  be  lost,  I  go  into  the  proposal  for  a  pun- 
ishment, which,  if  I  believed  that  such  a  case  was  to  occur 
again,  I  should  consider  blameably  lenient. 

The  Lord  Justice-Clerk  having  expressed  his 
concurrence,  the  pannels  were  sentenced  to  be  imprisoned 
in  the  Jail  of  Edinburgh,  James  Cairns  for  the  period  of 
eighteen  calendar  months,  and  Stewart  Lamb,  and  James 
Tumbull,  for  the  period  of  twelve  calendar  months  each. 


Present,  Dec  20 

1837. 

The  Lord  Jobtice-Clerk, 
Lords  Mackenzie,  Moncreiff,  Medwtn,  Cockburn. 

Thomas  Shanks,  Appellant. — J.  M'NeilL 

AGAINST 

Archibald  Neilson,  Respondent. — Handyside. 

Assessed   Taxes — Statute   52nd    Geo.   III.   c.    93. — Appeal 

Jurisdiction.     An  appeal  to  the  Court  of  Justiciary,   against  a 
judgment  of  the  Commissioners  of  Assessed  Taxes,  is  incompetent* 

No.  122. 

The  Appellant,  a  Baker  in  Airdrie,  was  charged  by  the    s**"^» 
Respondent,  as  Surveyor  of  Taxes  for  the  Second  District  of  Niiiion. 
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No.  122.  the  county  of  Lanark,  with  contravention  of  the  act  52nd 

V.       Geo.  III.  c.  93,  by  using  a  greyhound  for  the  purpose  of  kill- 

Uck!^o   ing  game,  without  having  obtained  the  certificate  required 

i«37.     by  the  Act.  The  com  plaint  came  before  two  of  the  Justiciss  of 

Appeal.    Peace  for  the  county,  acting  as  Commissioners  of  Assessed 

Taxes,at  Hamilton,  on  the  13th  of  June  18379  when  Shanks 

was  convicted  in  the  mitigated  penalty  of  L.IO  with  costs. 

Against  this  conviction  he  presented  an  appeal  to  the 

Circuit  Court  of  Justiciary,  held  at  Glasgow  in  September 

following,  but  the  attention  of  the  Judges,  Lords  Mon- 

creiff  and  Cockburn,  having  been  called  to  the  peculiar 

expressions  in  the  statute  by  which  the  court  of  appeal 

is  described,  and  also  to  the  mode  of  review  pointed  out, 

their  Lordships  certified  the  case  to  the  High  Court. 

The  case  came  before  the  Court  on  the  20th  of  No- 
vember, when  minutes  of  debate  were  ordered  on  the  com- 
petency of  the  appeal  to  the  Circuit  Court  of  Justidaiy. 

For  the  Appellant  it  was  argued  ; — 

The  sentence  is  subject  to  the  review  of  the  Court  of 
Justiciary,  as  well  from  the  express  terms  of  the  statute^ 
as  from  the  inherent  powers  of  the  Court.  According  to 
the  statute,  the  matter  complained  of  is  an  qff^nce.  The 
party  complained  upon  is  styled  an  offender.  A  penalty 
is  provided  for  the  offence.  This  penalty  is  not  to  be  en- 
forced by  civil  process,  or  commitment  to  jail  appointed 
for  debtors.  No  decree  is  to  be  pronounced,  but  a  war- 
rant  is  to  be  granted  after  information  or  complaint  laid, 
and  conviction  obtained.  The  equivalent  for  the  penalty 
is  six  mouths'  imprisonment  in  the  house  of  correction, 
and  the  procedure  is  styled  sl  prosecution.  Whether  this 
case  might  not  have  been  removed  into  the  Court  of  Ex- 
chequer, had  there  been  no  provision  to  the  contrary  in 
the  statute,  there  is  no  reason  to  inquire.  For  in  regard 
to  a  conviction  for  the  offence  in  question,  the  jurisdiction 
of  that  Court  is  expressly  excluded. 

The  appeal  was  taken,  in  this  case,  to  the  Court  of 
Justiciary  appointed  to  be  holden  in  Glasgow ;  and  it  was 
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taken  in  the  very  words  of  the  statute.'     The  appeal  is  to  No.  122. 
the  Lords  Commissioners  of  the  Court  of  Justiciary  for       ». 

the  Circuit  to  be  holden  at  Glasgow,  or  to  the  Justice-  d^JsTSI 

Clerk,  or  other  officer  of  the  Court  of  Justiciary,  of  the  **^^^- 

—_ Appeal. 

'  The  provisions  of  the  act  regarding  the  right  of  appeal  are  as  fol- 
lows, (§  13.)  "  And  if  such  person  or  persons  shall  find  himself  or 
*'  themselves  aggrieved  by  the  judgment  of  such  Commissioners  or 
"  Justice,  then  he  or  they  shall  or  may,  upon  giving  security  to  the 
**  amount  of  double  the  said  penalty  or  penalties,  appeal  to  the  Justices 
*<  of  the  Peace  at  the  next  General  Quarter  Sessions  for  the  county, 
**  riding,  or  division,  onto  the  Justice- Clerk  ct  other  qfficer  of  the  Court 
<<  of  Justiciary  of  the  shire^  stewartry^  city^  liberty  ^  or  place  in  Scotland: 
**  which  Courts  respectively  are  hereby  empowered  to  examine  wit- 
''  nessps  upon  oath,  and  finally  to  hear  and  determine  the  same :  And 
*'  in  case  the  judgment  of  such  Commissioners  or  Justice  or  Justices 
«  shall  be  affirmed,  it  shall  be  lawful  for  the  said  Court  of  Quarter- Ses- 
**  sessions  or  Court  (f  Justiciary  to  award  the  person  or  persons  to  pay 
<*  costs  occasioned  by  such  information,  conviction,  and  appeal  as  to 
**"  themselves  shall  seem  meet. 

<<  §  14.  If  any  person  or  persons  shall  be  summoned  as  a  witness  or 
*<  witnesses  to  give  evidence  before  such  Commissioners  or  Justice  re- 
*^  ceiving  such  information,  or  before  the  Court  of  Quarter- Sessions  or 
*<  Justiciary  J  upon  appeal  touching  any  of  the  matters  contained  in  such 
*^  information,  either  on  the  part  of  the  prosecutor  or  the  person  or  per- 
*'  sons  accused^  or  shall  neglect  or  refuse  to  appear  at  the  time  and 
«  place  to  be  fur  that  purpose  appointed,  without  a  reasonable  excuse 
*^  for  his,  her,  or  their  neglect  or  refusal  to  be  allowed  by  the  Commis- 
"  sioners  or  Justice  or  Justices  or  Court  before  whom  the  prosecution 
**  shall  be  depending,  then,  and  in  every  such  case,  every  such  person 
<'  shall  forfeit,  for  every  such  offence,  the  sum  of  L.10,  to  be  recovered, 
**  levied,  and  paid  in  such  manner,  and  by  such  means  as  other  penal- 
**  ties  mentioned  in  the  schedule  may  be  recovered,  levied  and  paid. 

**  §  15.  The  Commissioners  or  Juntice  before  whom  any  offender 
**  shall  be  convicted  shall  cause  the  said  conviction  to  be  made  out  in  the 
*<  manner  and  form  following,  or  in  any  other  form  of  words  to  the  like 
«<  effect  f  mutatis  mutandis,)  —  that  is  to  say — *  Be  it  remembered, 
**  *  That,  on  the  day  of  ,  in  the  year  of  our  Lord 

**  *  ,  at  in  of  ,  A.  B.  of 

M  as  duly  convicted  by  me  (or  us)  of  {here  state  the  offisncCfJ  and 
**  *  adjudged  to  pay  the  sum  of  for  his  said  offence* 

"  *  Given  under  the  hands  and  seals  or  hand  and  seal  of 
**  '  ,  being  Commissioners  acting  in  the  execution  of  the  acts  rc- 

**  *  lating  to  assessed  taxes  for  the  district  of  ,  or  , 
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No.  122.  shire  where  the  offence  is  alleged  to  have  been  committed. 

Shanks 

V.      No  doubt  could  have  existed  that  if  the  Lord  Justice-Clerk 

Sec*^'  had  been  one  of  the  Lords  Commissioners  on  the  Circuit, 

^837.     the  appeal  would  have  been  competent ;  but  it  cannot  be 

Appeal  seriously  said,  that  the  statute  did  not  mean  to  give  re- 
dress by  an  application  to  the  Court,  unless  the  Lord 
Justice-Clerk  should  happen  to  officiate. 

Supposing  that  no  mention  of  this  Court  had  been  made, 
an  appeal  would  still  have  been  competent,  the  general  rule 
being,  that  this  Court  exercises  jurisdiction  over  all  inferior 
tribunals  that  have  the  power  of  commitment  to  prison  in 
modumpoenae.  There  may  be  difficulty  in  exercising  the 
jurisdiction  in  particular  cases,  but  that  is  rather  a  reason 
why  redress  may  not  be  afforded  in  the  particular  instance, 
than  that  the  Court  should  hold  that  the  appeal  camiot 
be  entertained  to  any  effect  whatever.  It  may  so  happen 
that  the  Court  has  no  means  of  getting  at  evidence  which 
has  been  led — but  there  may  be  many  other  grounds  on 
which  a  judgment  is  impeachable ;  and,  of  these,  if  the 
right  of  review  is  not  expressly  included,  the  Court  may 
unquestionably  take  cognisance.  Multo  magis  roust  this 
Court  have  power  to  exercise  its  jurisdiction,  when  that 
power  is  not  only  not  excluded,  but  the  exercise  of  it  is 
plainly  contemplated.     Now,  the  important  consideration 


« 


'^  being  a  Justice  of  the  Peace  for  and  a  Commis^oner 

'<  <  acting  in  the  execution  of  the  acts  relating  to  assessed  taxes  fur  the 
'<  <  district  of  :'  And  every  such  conviction  shall  be 

entered  and  registered  upon  the  books  of  assessment  of  the  Commis- 
sioners of  the  district  where  the  offence  teas  committed^  and  after  suck 
**  entry  and  registry  shall  be  transmitted  to  the  Court  of  appeal,  as  herein 
«  directed  to  be  filed  there  of  record :  And  the  said  conviction  or  entry  of 
"  the  same  in  the  said  books  of  assessment,  or  any  examined  copy  there- 
**  of,  shall  be  received  in  evidence  before  the  respective  commissioners 
"  for  executing  this  act,  in  all  matters  relating  to  the  duties  contained 
<'  in  this  schedule:  And  no  conviction  of  such  Commissioners  or  Justice 
^'  shall  be  removeable  by  any  process  whatever  into  any  court  of  law  or 
"  equity,  or  be  subject  to  revision  in  any  manner  other  than  as  ajort- 
^saidr 
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here  is,  that  reference  is  repeatedly  made  to  the  Court  of  No.  122, 
Justiciary.  True,  the  appeal  is  to  be  taken  to  the  "  Jus-  «. ' 
"  tice-Clerk."  It  is  not,  however,  his  Lordship,  as  Lord  ©«!» 
Justiee-Clerk,  but  the  Court,  which  is  to  exercise  the  ju-  *®^- 
risdiction — "  to  hear  and  finally  determine"  the  appeal.  ^  ^^ 
It  may  be,  that  the  framer  of  the  statute^  in  speaking  of  the 
**  Justice-Clerk  or  other  officer,"  really  meant  the  clerk  of 
Court — and  that  it  was  by  application  to  him  that  the 
appeal  was  to  be  taken,  although  the  cognisance  of  the 
case  was  to  be  had  by  the  Judges  of  the  Court.  It  is 
more  probable,  however,  that  the  abbreviation  of  the 
title  of  the  Lord  Justice-Clerk  was  a  mere  slip,  and  that 
it  was  really  intended  to  speak  of  the  President  of  the 
Court  in  the  language  employed.  But  even  if  it  were 
clear  that  there  was  a  blunder,  the  thing  to  be  re- 
garded is  what  was  truly  done  by  the  statute,  and 
not  what  in  correctness  ought  to  have  been  said.  If 
there  be  an  appeal  given  to  this  Courts  that  appeal 
should  not  be  taken  away,  because,  while  the  mean- 
ing is  apparent,  the  language  is  inaccurate.  The  pro- 
vision in  question  is  a  remedial  one,  and  is  to  be  libe- 
rally construed.  (Case  of  James  Martin,  1 6th  Novem- 
ber 1885.  Fac.  Coll.  and  Swinton,  p.  1.  See  also  Dwarris 
on  Statutes,  p.  275.)  It  seems  to  be  admitted  for  the 
respondent,  that  the  framers  of  the  statute  intended 
to  confer  jurisdiction  on  this  Court ;  but  that  they  have 
unwittingly  deprived  the  lieges  of  that  benefit.  But  it  is 
scarcely  respectful  to  the  legislature  to  suppose  that  it  can 
have  so  stultified  itself. 

It  cannot  be  held  that  the  appellant  ought  to  be  de- 
prived of  the  remedy  which  he  is  seeking,  because  he 
might  have  had  redress  by  appeal  to  the  Quarter  Ses- 
sions. The  jurisdiction  is  conferred  on  the  Court  of 
Justiciary,  at  the  same  time  and  in  the  same  terms,  in 
which  it  is  conferred  on  the  Quarter  Sessions.  The 
whole  procedure  is  statutory;  and  the  one  jurisdiction 
is  constituted  as  effectually  as  the  other.  The  respon- 
dent admits,  that  application  might  probably  be  had  to 
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No.  122.  this  Court  in  appeals  from  remote  parts  of  Scotland,  or 
o°      places  where  Quarter  Sessions  are  not  held»  but  in  these 

Dec.*2o   cases  only.     But  this  is  not  the  fair  or  correct  reading  of 
18^7.     the  statute.     It  is  quite  true,  that  the  Court  of  Justi- 

Appeal  ci^ry  does  not  usually  exercise  the  power  of  review, 
by  re-examining  witnesses.  But  this  arises  from  the 
fact,  that  in  the  great  majority  of  cases  in  which  the 
power  of  review  is  open,  the  evidence  has  been  com- 
mitted to  writing.  By  the  common  law,  all  evidence 
must  be  taken  down  and  authenticated ;  but  statute  law 
has,  in  many  instances,  dispensed  with  this  necessity; 
and  cases  may  occur  in  which  the  power  of  review  cannot 
be  exercised,  because  a  statute  has,  in  the  first  instance, 
dispensed  with,  or  prohibited  the  taking  down  of  the  evi- 
dence in  writing,  and  yet  given  the  Court  of  Justiciary  no 
power  to  re-examine  the  witnesses.  The  present  is  not 
among  that  class  of  cases,  for  the  power  to  re-examine  is 
expressly  conferred.  This  is  the  only  mode  of  procedure 
competent  before  the  Quarter  Sessions.  And  Judges  on 
Circuit,  or  in  the  High  Court,  could  have  no  difficulty  in 
explicating  their  jurisdiction  under  this  form  of  review. 
But  numerous  cases  may  occur  under  the  act,  in  which  it 
is  not  necessary  to  reexamine  witnesses.  In  this  very  case, 
the  appellant  trusts,  when  he  comes  to  the  merits^of  his 
appeal,  that  he  will  be  Able  to  satisfy  the  Court  that  the 
whole  procedure  from  the  beginning  is  inept,  and  that  m- 
dependency  of  the  testimony  of  any  witnesses  whatever. 
For  the  Respondent  it  was  argued  : — 
The  incompetency  of  the  appeal  is  not  rested  altogether 
on  the  strange  expressions  used  in  describing  the  Court 
to  which  an  appeal  lay.  It  may  be  hard  to  say  whether 
by  the  words,  "  the  Justice-Clerk,  or  other  officer  of  the 
"  Court  of  Justiciary  of  the  shire,  stewartry,  city,  liberty, 
''  or  place  in  Scotland,"  it  was  intended  to  designate  the 
Court  itself,  or  some  official  person  connected  with  it  hold- 
ing a  subordinate  office,  who  might  be  supposed  sufficiently 
qualified  to  determine  such  appeals.  It  is  plain  that  these 
expressions  do  not  describe  the  Supreme  Criminal  Court 
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of  the  country,  either  sitting  in  Edinburgh  or  upon  the  No.  122. 

•_      .,  Shanks 

Circuit.  t,. 

No  importance  is  attached  to  the  accident  of  the  Lord  Se^To 
Justice-Clerk  not  being  on  the  Circuit.  The  statute  re-  *"^7. 
quired  to  be  expressed  in  such  terms,  as  to  give  juris-  Appeal. 
diction  to  the  Circuit  Court,  by  whatever  Judges  it 
might  for  the  time  be  holden ;  and  without  this  the 
enactment  is  nugatory.  It  might  be  different  had 
the  right  of  appeal  been  limited  to  the  Lord  Justice- 
Clerk  alone,  by  such  expressions  as  these, — the  Lord 
Justice-Clerk  of  Scotland,  or  the  Justice-Clerk  of  the 
Court  of  Justiciary.  In  such  case  the  head  of  the  Court 
might  have  found  means  of  exercising  his  jurisdiction, 
although  certainly  it  would  have  been  impracticable,  as 
contemplated  by  the  statute,  in  "  the  shire,  stewartry, 
"  city,  liberty  or  place."  Th^  principle  of  the  case  of 
Martin,  (Nov.  16, 183.5,)  might  then  have  come  into  play; 
and  though  his  Lordship  could  not  exercise  the  locf^l  ju- 
risdiction pointed  out  in  the  statute,  the  appeals  might 
have  been  entertained  in  another  manner.  But  the  statute 
excludes  the  Lord  Justice-Clerk  as  the  sole  Judge,  and 
endeavours  to  give  the  same  right  of  appeal  to  others 
connected  with  the  Court,  by  using  the  words,  **  or  other 
**  officer."  It  would  be  absurd  to  suppose  that  the  fra- 
mers  of  the  statute  should  have  committed  such  a  sole- 
cism in  language,  as  to  use  the  words  Judge  and  officer 
of  Court  as  convertible  terms.  Indeed  this  consideration 
appears  to  support  strongly  the  idea,  that  the  real  inten- 
tion of  the  makers  of  the  act,  was  to  give  the  right  of  ap- 
peal to  some  official  in  the  Court  of  Justiciary.  This  was 
likely  enough  to  have  occurred  to  a  mere  English  lawyer, 
acquainted  only  with  the  constitution  of  his  own  courts, 
and  drawing  false  analogies,  from  an  imperfect  acquain- 
tance with  the  Circuit  Courts  of  Scotland. 

But  supposing  this  first  difficulty  in  describing  the 
Court  could  be  got  over,  a  more  formidable  one  remains 
by  the  mode  of  review  contemplated  by  the  statute.  By 
^15,  the  conviction  only  is  '*  to  be  transmitted  to  the 
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No.  122.  «  Court  of  appeal,  to  be  filed  there  of  record."   And  upon 

V.  appeal,  the  Courts  respectively  to  which  the  appeal  is  taken, 

Dec.  20  ^1*6  ^o  examine  witnesses  upon  oath,  and  finally  to  hear 

*®*^*  and  determine  the  same.     Now  this  would  be  an  innova- 


Appeal,  tion  in  the  practice  of  the  Court  of  Justiciary  in  regard  to 
appeals,  which  would  require  some  plainer  and  more  de- 
cisive statutory  direction.  The  appellate  jurisdiction  of 
the  Justiciary  Court  was  introduced  by  the  jurisdiction 
act,  20  Geo.  11.  cap.  43,  sect.  34,  which  certainly  does 
not  contemplate  that  the  Judges  sitting  in  the  Circuit 
Courts,  and  determining  appeals  as  therein  provided,  in  a 
summary  way,  were  to  rehear  the  evidence,  by  a  second 
examination  of  the  witnesses  in  the  presence  of  the  Court, 
Such  a  practice  may  be  quite  right  and  formal  in  a  Court 
of  Quarter  Sessions  under  special  statutes,  or  in  the  Re- 
gistration Courts  lately  established,  but  is  quite  unsuitable 
to  the  Supreme  Court.  An  attempt  was  made  at  the  Aber- 
deen Circuit,  (spring  1834,)  to  bring  an  appeal  of  the 
present  kind  before  the  Lord  Justice-Clerk  and  Lord 
Gillies.  This  appeal  was  certified  to  the  High  Court,  and 
allowed  to  drop. 

The  appellant  founds  on  the  inherent  jurisdiction  of 
this  Court  to  review  the  sentences  of  inferior  judges  of 
all  descriptions  in  criminal  cases.  But  he  is  mistaken 
in  supposing  he  was  convicted  in  a  justice  of  peace  court 
The  proceedings  against  him  were  taken  before  the  com- 
missioners for  executing  the  assessed  taxes  acts,  who 
do  not  require  to  be  justices  of  the  peace.  And  although 
the  statute  provides,  that  when  the  penalties  imposed 
shall  not  be  paid  by  the  person  convicted,  he  may  be 
committed  to  the  house  of  correction  for  a  certain  time, 
in  lieu  of  the  penalties,  this  provision  does  not  raise  the 
case  into  a  criminal  proceeding,  giving  a  paramount 
right  of  appeal  for  redress  to  the  Court  of  Justiciary. 
But  any  argument  on  this  matter  is  excluded  by  the 
provision  in  the  statute  applicable  to  convictions,  either 
before  the  commissioners,  or  a  single  justice  of  peace, 
(who  has  equal  powers,  being  himself  a  commissioner,)  by 
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which  it  is  declared,  that  **  no  conviction  of  such  com-  Nou  122. 
*'  missioners  or  justices  shall.be  removable  bv  any  process  v. 
**  whatever,  into  any  other  court  of  law  or  equity,  or  be  dSc^' 
"  subject  to  revision  in  any  manner,  other  than  as  afore-  '^• 
"  said."  The  remedy  which  the  appellant  had,  was  to  have  ^ppedT 
appealed  to  the  next  Quarter  Sessions.  By  ^  1 3,  an  ap- 
peal is  given  **  to  the  Justices  of  the  Peace  at  the  next 
General  Quarter  Sessions  for  the  county,  riding,  or  di- 
vision, or  to  the  Justice-Clerk,"  &c.  Now,  although 
it  may  be  said  that  the  latter  alternative  seems  to  be  pe- 
culiarly intended  for  Scotland,  yet  it  will  be  remarked, 
that  there  is  nothing  limiting  the  appeal  to  the  Quarter 
Sessions  to  cases  occurring  in  England.  The  right  of  ap- 
peal is  quite  general  to  the  Quarter  Sessions,  and  the 
clause  as  to  the  Court  of  Justiciary  was  probably  thrown 
in,  to  give  an  additional  remedy  in  those  remote  parts  of 
Scotland  where  Quarter  Sessions  may  not  be  regularly 
held.  It  cannot  be  maintained,  with  any  show  of  reason, 
that  an  appeal  to  the  Quarter  Sessions  would  have  been 
incompetent  in  Scotland.  Appeals  similar  to  the  pre- 
sent have  been  taken  to  and  entertained  by  courts  of 
Quarter  Sessions.  In  particular,  in  the  year  1836,  one 
Thomas  Turnbull  at  Galla  Law,  near  Hawick,  who  had 
been  convicted  of  a  similar  offence  to  that  committed  by 
the  appellant,  and  fined  to  the  full  amount  of  L.20,  ap- 
pealed to  the  Quarter  Sessions  ;  which  court,  on  the  8th 
of  March  1836,  after  having  examined  witnesses,  as  di- 
rected by  the  statute,  dismissed  the  appeal,  and  sustained 
the  judgment.  This  person  afterwards  appealed  to  the 
Circuit  Court  at  Jedburgh,  held  by  Lord  Moncreiff,  on  the 
26th  April  1836.  His  Lordship  dismissed  the  appeal  as 
incompetent,  and  found  the  appellant  liable  in  expenses. 
Of  course  there  was  here  a  sufficient  objection  to  the  ap- 
peal, as  the  appellant  had  already  used  the  remedy  of  ap- 
peal to  the  Quarter  Sessions,  and  was  not  entitled  to  a 
double  appeal.  At  the  same  time,  the  case  seems  to  esta- 
blish one  of  two  points, — either  that  his  Lordship  held 

the  appeal  to  the  Quarter  Sessions  to  have  been  compe- 

2  s 
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No.  122.  tent,  and  a  foreclosure  of  the  appellant, — or  that,  suppos- 
V,       ing  that  appeal  to  have  gone  for  nought,  as  made  to  a 

Dec.  20  court  excluded  in  Scotland  from  entertaining  the  case 
1837.     under  the  act,  the  Circuit  Court,  on  the  other  hand,  dc- 

Appeal,  dined  to  interfere,  as  being  insufficiently  described  under 
the  singular  phraseology  of  the  statute. 

The  case  came  to  be  advised  this  day,  when  the  foUow- 
ing  opinions  were  delivered. 

The  Lord  Justice-Clbrk. — I  am  of  opinion  that  the 
statute  confers  a  jurisdiction  on  this  Court.  Difficulties 
may  arise  as  to  the  mode  of  extricating  that  jurisdiction, 
and  upon  these  difficulties,  when  they  occur,  I  shall 
be  glad  to  hear  the  opinion  of  the  Court.  I  confess, 
that  I  do  not  at  present  see  how  the  jurisdiction 
which  the  statute  gives  us  is  to  be  exercised.  But  I  do 
not  think  that  we  have  any  thing  to  do  with  that  ques- 
tion at  present.  And  I  am  therefore  for  sustaining  the 
jurisdiction. 

Lord  Mackenzie. — I  am  sorry  to  be  compelled  to 
differ.  The  only  court  which  could  have  had  any  origi- 
nal jurisdiction  in  this  case  was  the  Court  of  Exchequer, 
and  that  whether  the  case  was  criminal  or  not  criminal. 
The  Court  of  Justiciary  possesses  no  original  jiuisdiction 
in  cases  of  revenue  fines.  Nor  is  there  any  evidence  that 
this  statute  was  intended  to  confer  such  a  jurisdiction. 
No  modus  operandi  is  pointed  out,  by  which  such  a  juris- 
diction could  be  exercised.  Is  the  Court  of  Justiciary 
"  the  Justice-Clerk  ? "  My  own  impression  is,  that  the 
intention  of  the  person  who  drew  the  statute  was,  that 
the  appeal  should  be  lodged  with  the  clerk  of  some  court 
which  was  afterwards  to  try  the  case.  But  is  there  any 
"  Court  of  Justiciary  of  the  shire,  stewartry,  city,  liberty, 
or  place  ? ''  It  was  plainly  some  local  jurisdiction  which 
was  contemplated.  It  Avas  thought  that  there  was  a 
Court  of  Justiciary  in  each  county,  and  a  clerk  in  each 
such  court,  here  called  the  Justice-Clerk,  and  jurisdiction 
was  intended  to  be  given,  either  to  the  court  or  the  clerk, 
we  do  not  know  which.     But  we  know  that  we  are  not  a  • 
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court  of  a  shirCy  and  therefore  there  id  no  jurisdiction  No.  122. 
given  to  us.     Farther,  there  is  no  form  of  procedure       y. 

pointed  out,  by  which   we  can  exercise  a  jurisdiction.  Dec.  20' 

There  is  not  even  a  clerk  to  receive  the  appeal ;  and  the  *®^^- 


case  cannot  come  under  the  general  appellate  jurisdiction    Appoi. 
of  the  Court  of  Justiciary.     In  these  circumstances,  and 
it  being  admitted  that  even  if  the  jurisdiction  is  sustained, 
it  is  impossible  to  say  how  it  is  to  be  extricated,  I  am 
against  sustaining  the  jurisdiction. 

Lord  Moncreiff.— I  agree  with  the  Lord  Justice- 
Clerk.  I  have  been  from  the  first  much  impressed  with 
the  difficulty  of  the  question.  But  I  have  come  to  be  of 
opinion  that  this  Court  has  jurisdiction.  How  it  is  to  be 
extricated,  and  whether,  in  the  discussion  of  this  appeal, 
it  may  turn  out  that  we  cannot  give  redress,  is  another 
question.  The  appeal  is  against  a  judgment  of  the  Com- 
missioners of  Assessed  Taxes  of  the  county  of  Lanark, 
and  it  is  entered  before  the  Court  of  Justiciary  sitting  in 
Glasgow.  The  question  for  our  decision  is,  whether  this 
is  the  statutory  court  of  appeal.  If  there  had  been  no 
provision  in  the  act  on  the  subject,  I  do  not  inquire  where 
the  original  jurisdiction  would  have  been,  as  between  this 
Court  and  the  Court  of  Exchequer.  All  I  see  is,  that  the 
Court  of  Exchequer  is  here  specially  excluded.  I  am  as 
sensible  as  any  of  your  Lordships  can  be,  of  the  looseness, 
not  to  say  absurdity,  of  the  phraseology  employed  in  the 
statute.  The  intention  of  these  expressions  may  have 
been,  and  probably  was,  to  fix  how  the  appeal  was  to  be 
lodged.  The  Justice-Clerk  probably  meant  the  clerk  of 
the  court.  But  the  question  remains,  whether  it  was  not 
intended  to  give  an  appeal  to  the  Court  of  Justiciary. 
Whether  an  appeal  to  the  High  Court  would  have  been 
competent,  I  do  not  say.  But,  looking  to  the  fact  of  this 
being  an  appeal  to  the  Circuit  Court  at  Glasgow,  and 
looking  also  to  the  express  declaration  of  the  act,  that  it 
shall  be  lawful  for  the  "  Court  of  Justiciary"  to  award 
costs,  I  do  not  feel  that  we  are  at  liberty  to  decline  the  ju- 
risdiction, in  consequence  of  the  manifest  blunder  in  the 
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No.  122.  act — whatever  difficulties  may  afterwards  occur  in  the  way 
9.  '   of  extricating  that  jurisdiction.     I  think  this  was  the 
D©c.**20  prii^ciple  of  our  decision  in  the  case  of  James  Martin,  re- 
1837.     ferred  to. 
"][~^      Lord  Medwyn. — This  is  certainly  a  difficult  ques- 
tion.    But  we  go  far  in  the  disposal  of  it,  when  we  see, 
that  though  we  had  jurisdiction  in  the  case,  we  have  no 
means  of  extricating  it.     It  is  certain  that  we  have  no  ra- 
dical jurisdiction.     Was  it  then  not  only  intended  to  con- 
fer upon  us  a  jurisdiction ;  but  has  it  actually  been  con- 
ferred ?     We  can  scarcely  read  the  act  without  seeing 
that  it  was  intended  to  be  given.     But  that  is  not  enough. 
Has  it  been  given  ?     The  person  who  penned  the  statute 
evidently  knew  nothing  of  our  constitution.     I  concur  in 
thinking  that  "  the  Justice-Clerk,  or  other  qfficer  of  the 
"  Court  of  Justiciary,"  does  not  apply  to  a  judge,  but 
that  the  supposition  was,  that  there  was  some  person  an- 
swering this  description  in  every  shire,  with  whom  the 
appeal  was  to  be  lodged.     Now,  is  there  any  such  person? 
The  first  difficulty  that  arises  is,  with  whom  is  the  appeal 
to  be  lodged  ?     The  power  is  given  "  to  examine  wit- 
"  nesses;"  but  how  are  the  witnesses  to  be  cited?     Are 
they  to  come  ultroneously?     The  act  {§  14)  speaks  of 
their  being  summoned.     But  a  witness  can  be  summoned 
only  by  the  court  which  is  to  examine  him.   If,  therefore, 
it  was  the  intention  of  the  legislature  to  give  us  jurisdic- 
tion, it  is  not  so  conferred  as  to  make  it  available.     And 
I  cannot  think  that  we  are  to  lay  out  of  view  this  material 
element  of  the  case. 

Lord  Cockburn. — I  concur  with  Lords  Mackenzie 
and  Medwyn.  I  do  not  believe  that  the  author  of  the  statute 
could  tell  us  what  he  meant.  But  I  am  convinced  that  if 
he  were  told  that  an  appellate  jurisdiction  was  conferred, 
not  upon  a  county  Court,  or  one  in  which  the  appeal 
could  be  heard  immediately,  but  that  the  case  must  be 
brought  to  the  High  Court  sitting  in  Edinburgh,  or  de- 
layed for  months  till  the  next  Circuit,  he  would  say  that 
such  was  not  the  intention  of  the  act.     Neither  could  it 
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be  intended  that  the  appeal  should  be  brought  to  a  court  ^^^^^ 
which  could  ffive  no  redress.    But  if  the  case  comes  here,      v. 
here  it  must  stick  for  ever.     No  evidence  of  intention  is   Dec.  20 
sufficient,  unless  a  jurisdiction  is  plainly  given,  which  I '_^ 


think  is  not  the  case.  AppeaL 

The  Court  accordingly  sustained  the  objection  to  the 
jurisdiction  of  the  Circuit  Court  of  Justiciary. 

WoTUERSFOOK  &  Mack,  W.  S.—Jous  Tatlor,  Solicitor  of  Stamps  and 

Taxes. — Agenti, 


Robert  Dunn,  Suspender. — McNeill. — Penney. 

AGAINST 

M*CuLLOCH  and  Company,  Respondents. — Robertson — Marshall. 

Sdspension  and  Liberation — Warrant. — Liberation  granted,  in 
respect  that  the  suspender's  name  did  not  appear  in  the  document 
given  to  the  jailor  as  his  warrant  for  detaining  him. 

The  Suspender  was  brought  before  a  Justice  of  Peace  No.  123. 
of  the  county  of  Lanark,  on  a  summary  petition  at  the  in-      «. 
stance  of  the  Respondents,  under  the  Act  4th  Geo.  IV.  c.    &  co. 
84,  and  sentenced  to  be  confined  in  the  house  of  correc-   ^{^^ 
tion,  and  kept  to  hard  labour  for  the  period  of  thirty 


days.  t'S- 

The  document  given  to  the  jailor  as  his  warrant  for     ^**'- 
detaining  him,  was  the  last  sheet  of  the  process,  bearing 
that "  The  defender  renounced  further  probation.  (Signed) 
**  William  Aitcheson,*'  and  then  containing  the  sentence, 
adjudging  "  the  Defender'*  to  be  imprisoned. 

Dunn  presented  to  the  Court  a  Bill  of  Suspension  and 
Liberation,  which  came  to  be  advised  this  day. 

Penney  was  heard  for  the  suspender,  and  Robert- 
son in  reply. 

Lord  Moncreiff. — Who  ever  saw  a  sentence  of  any 
Court  which  did  not  state  the  name  of  the  party. 
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No.  123.       Lord   Medwyn. — If  the  whole    process  had   been 
«•      lodsred  with  the  jailor,  the  case  misht  have  been  dlffe- 

M*CuUoch         ? 

&  Co.    rent. 

^mi?       The  Lord  Justice-Clerk. — ^A  jailor  is  not  obliged 
— — *—  to  read  a  whole  process.     I  would  not  advise  any  one  in 
^Md*     ™c^  *  ^^®®  '^  lodge  the  whole  process. 

Lib. 

The  Court  suspended  the  judgment,  and  granted  libe- 
ration with  expenses. 

FlSBER  &  DnWCAK,  S.  S.  C— LOCKART,   HUNTEE   AMD   WHITEHEAD,   W.  S. 

— Agents* 


Doc  27  Present, 

1837. 

The  Lord  Justice-Clerk, 

Lords  Mackenzie,  Moncreiff,  Medwyn. 

Her  Majesty's  Advocate — Sol- Gen,  Ruthtrfurd — Irmes. 

AGAINST 

James  Smith. — Logan. 

Theft. — Infonnatioos  ordered  on  the  question,  whether  the  appropria- 
tion, by  a  pannel,  of  articles  found  on  the  highway,  the  owner  of 
which  is  well  known  to  him,  can  be  relevantly  charged  as  theft. 

No.  124,      John  Smith  was  charged  with  Theft, 

John  ^ 

Smith. 

.  In  so  far  as,  on  the  28th  May  1828,  John  Buchanan,  &c.,  having  on 
Theft,  or  near  the  public  road  leading  between  Milldamhead  and  Ecclefechao, 
&c..  and  on  or  near  that  part  of  said  road  which  is  within  a  quarter  of 
a  mile,  or  thereby,  of  Ecclefechan,  or  on  or  near  some  other  part  of  the 
said  road  between  Milldamhead  and  Ecclefechan,  the  particular  place 
being  to  the  Prosecutor  unknown,  dropt  or  lost  L.12I  or  thereby,  in  bank 
or  bankers'  notes,  a  bill  of  exchange  for  L.18,  a  receipt  for  iSs.  6d.,  and 
a  pocket  book,  the  property  or  in  the  lawful  possession  of  the  said  John 
Buchanan :  the  said  John  Smith  did,  place  above  libelled,  on  the  29th 
May  1828,  find  the  said  money,  and  other  articles,  above  libelled,  and 
did  then  and  there,  or  at  some  time  or  place  to  the  prosecutor  unknown, 
appropriate  the  same  to  his  own  uses  and  purposes,  he  well  knowing  the 
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same  to  be  the  property  of  the  said  John  Buchanan,   and  did  wickedly  No.  124. 

and  feloniously  steal,  and  thefluously  away  take  the  said  L.121  or  thereby,     a^^ 

in  banker  bankers'  notes,  bill  of  exchange  for  L.18,  receipt  for  18s.  6d.,  Dec.  27 

and  pocket  book,  being  the  property  or  in  the  lawful  possession  of  the  '^' 

said  John  Buchanan.  _^  ^ 

Theft. 

Logan,  for  the  pannel,  objected  that  the  species JacH 
libelled  did  not  amount  to  Theft. 

The  Solicitor-General  and  Innes,  for  the  prose- 
cution, replied. 

The  Court  ordered  informations  on  the  relevancy  of 
the  Indictment. 


INDEX 

OF 

MATTERS  IN  VOL.  I. 


ACT  OF  ADJOURNAL. 

The  act  of  adjournal,  9th  July  1821,  forbids  objectious  founded  on 
discrepancies  between  the  record  and  the  service  copy  of  an 
Indictment,  after  the  Jury  is  sworn.     William  Wright,  Nov. 
23,  1835,  page  7. 
ADMINISTERING  AN  ILLEGAL  OATH. 

Administering  an  illegal  oath  b  not  one  of  the  ordinary  acts  of  a 
mob,  and  cannot  be  proved  under  an  Indictment  for  mobbing 
and  rioting,  without  being  specially  set  forth.    James  Curns 
and  others,  Dec.  18,  1887,  p.  597. 
ADMIRALTY. 

A  Circuit  Court  of  Justiciary  found  to  have  jurisdiction  to  try  a 
crime,  charged  as  having  been  committed  in  a  Sound,  lying  be- 
tween two  parishes  of  a  county  within  the  jurisdiction  of  that 
Circuit    William  M'Alister  and  others.    Nov.  20,  1837,  p.  587. 
AGGRAVATION. 

See  Altkbnative  Charges.  Habits  and  Repute.  House- 
breaking. Opening  Lockfast  Places.  Pbevious  Con- 
viction. 

1.  It  is  not  necessary  that  the  execution  of  citation  specify,  or  even 
refer  to  the  aggravations  charged.  Peter  Smith,  Glasgow,  Jan. 
9,  1836,  p.  27. 

2.  Question,  whether  what  is  stated  as  an  aggravation  can  help 
out  the  relevancy  of  the  substantive  charge.  John  Arthur, 
March  16,  1886,  p.  124. 

3.  Objection,  that  the  aggravations  charged  in  the  major  propo- 
sition were  contradicted  by  the  narrative  of  facts  in  the  minor, 
repelled.    James  Thomson  and  others,  July  Id,  1837,  p.  532. 

4.  Form  of  proving  an  aggravation,  against  a  pannel  who  pleads 
guilty  of  the  simple  crime.  Archibald  Duncan  and  Robert 
Morrison,  Inverary,  April  22,  1836,  p.  209. 

5.  Circumstances  in  which  the  use  of  the  word  **  especially"  was 
held  to  denote  a  specification  of  the  offence,  not  an  aggravation. 
Charles  M<Intyre,  Inverness,  Sept.  14,  1837,  p.  536. 
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ALTERNATIVE  CHARGES. 
See  Mobbing  and  Rioting,  2. 

1.  In  an  Indictment  containing  two  alternative  charges,  with  an 
aggravation  applicable  only  to  one  of  them,  the  pannel  may  be 
charged  as  guilty  <<  of  one  or  more  of  the  said  crimes,  aggravat- 
ed as  aforesaid." 

2.  In  a  trial  on  an  alternative  charge  of  robbery,  or  aggravated 
theft,  the  Court  being  satisfied  that  the  evidence,  if  believed, 
established  the  robbery,  would  not  allow  the  aggravation  to  be 
proved.     Gilbert  M'Callum,  March  7,  1836,  p.  64. 

APPEAL. 

L  An  appeal  to  the  Court  of  Justiciary  against  a  judgment  of  the 
Commissioners  of  Assessed  Taxes  is  incompetent.  Shanks  v. 
Neilson,  Dec.  20,  1837,  p.  617. 

2.  Special  circumstances  in  which  the  Court  found  an  appeal  to  the 
Circuit  Court,  against  a  judgment  of  the  Justices  under  the 
Salmon  Fisheries  Act,  was  competent,  although  founded  neither 
on  the  complaint  nor  sentence,  and  remitted  to  the  Justices 
to  sist  execution  of  the  judgment,  pending  certain  proceedings 
before  the  Sheriff.  MacPhail  v.  Neilson,  Nov.  20,  1837,  p.  583. 
ART  AND  PART. 

See  Concert. 
ASSAULT. 

See  Beating  and  Cursing  of  Parents.  Murder,  1.  Mob- 
bing AND  Rioting,  2.     Night  Poaching,  3. 

1.  The  recklessly  whipping  a  pony,  so  as  to  make  it  run  away 
with  its  rider,  and  throw  him,  or  fell  with  him,  found  relevant  to 
infer  a  charge  of  assault.  David  Keay,  Stirling,  Sept.  16,  1837, 
p.  543. 

2.  Spitting  upon  a  person  is  an  assault.  Charge  of  the  Lord 
Justice  Clerk  in  the  case  of  James  Cairns  and  others.  Dec  18, 
1837,  p.  610. 

3.  Three  pannels  having  been  convicted  of  an  assault  before  a 
Baron-Bailie,  and  punished  by  fine— a  plea  of  res  judicaia^ 
founded  on  this  conviction,  sustained  as  a  defence  against  a 
subsequent  trial  for  the  same  oflTence  before  the  Justiciary  Court. 
Robert  Hosie  and  others,  May  15,  1837,  p.  507. 

4.  A  pannel  who  had  been  acquitted  by  a  Police  Court  on  a  charge 
of  Assault,  having,  in  consequence  of  the  death  of  the  injured 
party,  been  aflerwards  indicted  for  Murder,  the  pleaof  fw>di- 
cata  founded  on  the  former  trial  repelled.  IsabeUa  Cobb  or 
Fairweather,  Nov.  11,  1836,  p.  354. 

5.  It  is  no  objection  to  the  admissibility  of  the  party  assaulted,  that 
he  has  an  interest  to  convict,  founded  on  the  resolution  of  a 
Friendly  Society,  that  if  he  is  found  to  have  been  in  the  wrong 
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in  the  quarrel,  he  must  refund  the  money  advanced  to  him 
during  his  confinement.  William  Brown,  Jedburgh,  Septem* 
ber21,  1836,  p.  293. 

6.  A  wife  adduced  to  prove  an  assault  upon  her  by  her  husband, 
has  not  an  option  to  decline  giving  evidence.  William  Com* 
melin,  Dumfries,  Sept.  17,  1836,  p.  291. 

7.  It  is  incompetent  for  the  paniiel  to  lead  evidence  of  the  quarrel- 
some temper  of  the  party  assaulted,  without  having  given  any 
warning  of  his  intention  to  do  so  in  his  defences.  William 
Brown,  Jedburgh,  September  21, 1836,  p.  293. 

ASSAULT  WITH  INTENT  TO  RAVISH. 

1.  Conviction  of  Assault  on  a  girl  of  twelve  years  of  age,  with  in- 
tent to  ravish  her.  Sentence,  18  months  imprisonment.  James 
Gibbs,  Inverness,  September  22,  1836,  p.  263. 

2.  An  objection  to  an  Indictment  for  assault  with  intent  to  ravish, 
that  it  did  not  state  the  residence  of  the  injured  party  at  the 
time  of  the  assault,  repelled.  Neil  Macleod,  Inverness,  April 
21,  1887,  p.  496. 

ASSESSED  TAXES. 

An  appeal  to  the  Court  of  Justiciary,  against  a  judgment  of  the 
Commissioners  of  Assessed  Taxes,  is  incompetent.  Shanks  r. 
Neilson,  Dec.  20,  1837,  p.  617. 

ASSIZE. 

l.Form  of  administering  the  affirmation  to  a  Quaker  Juror. 
John  McLean,  Perth,  October  3,  1836,  p.  278. 

2.  A  Juror  who  belongs  to  the  sect  called  Separatists,  may  take, 
instead  of  the  usual  oath,  the  affirmation  prescribed  by  3d  and 
4th  William  IV.  c.  82.  Alexander  Purdte,  June  13,  1836,  p. 
230. 

3.  It  is  competent  to  challenge  a  Juror,  afler  all  the  Jury  have 
been  ballotted,  and  have  taken  their  seats  in  the  box.  John 
M'Lean,  Perth,  October  3,  1836,  p.  278. 

4.  Case  of  Sharpe,  March  5,  1821  (reported  by  Mr.  J.  Watson, 
Advocate),  in  which  an  objection  in  arrest  of  judgment,  that  one 
of  the  jury  which  convicted  was  under  age,  was  sustained,  re- 
ferred to,  pp.  357,  362,  386. 

ATTEMPT  AT  WILFUL  FIRE-RAISING. 
See  Wilful  Fire-Raising,  1. 

BAIL  BOND. 

An  objection  by  a  Cautioner  to  the  citation  of  the  party,  not 
allowed  to  be  pleaded  in  bar  of  a  sentence  of  fugitation,  but 
reserved  for  consideration,  as  regarding  the  motion  for  forfeiture 
of  the  bail-bond.  George  Smith  and  Cautioners,  Glasgow 
September  15,  1836,  p.  301. 
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BANKRUPT  ACT. 

See  Fraudulent  Bankruptcy.    Subsequent  Statute,  2. 
BARON  BAILIE. 

Three  pannels  having  been  convicted  of  an  assault  before  a  Baron- 
Bailie,  and  punished  by  fine — a  plea  of  resjudictUa^  founded  on 
this  conviction,  sustained  as  a  defence  against  a  subsequent  trial 
for  the  same  offence  before  the  Justiciary  Court.  Robert  Hoeie 
and  others,  May  15,  1837,  p.  507. 
BEATING  AND  CURSING  OF  PARENTS. 

A  pannel  convicted  of  Assault  and  of  contravention  of  the  act 
1661,  c.  20.       Sentence,  seven  years  transportation.      John 
Beatson,  jun.,  July  14,  1836,  p.  254. 
BESTIALITY. 

Conviction  of  three  attempts  to  commit  the  crime  of  Bestiality. 
Sentence,  fourteen  years  transportation.     John  Pottinger,  Nov. 
28,  1835,  p.  5. 
BIGAMY. 

1.  (1.)  The  first  marriage  may  be  competently  proved  by  an  ex- 
tract from  the  parish  register,  and  the  testimony  of  witoesset 
who  were  present  at  the  marriage. 

(2.)  A  second  marriage  performed  by  a  clergyman,  though 
without  proclamation  of  bannS;  is  suflSciently  formal  to  con- 
stitute Bigamy.    John  M'Lean,  Perth,  October  8, 1836,  p.  278. 

2.  In  a  case  of  Bigamy,  the  first  wife  may  be  shown  to  a  witness 
for  the  purpose  of  identification,  though  not  libelled  on  as  & 
production,  if  her  name  is  in  the  list  of  witnesses.  John  M*Lean, 
Perth,  October  3,  1836,  p.  278. 

3.  Informations  ordered,  on  the  competency  of  pleading  the  im- 
potency  of  the  first  wife,  as  a  defence  against  a  charge  of  bigamy. 
William  Masterton,  Jan.  16,  1837,  p.  427. 

BREACH  OF  TRUST  AND  EMBEZZLEMENT. 

1.  The  appropriation,  by  a  bookbinder,  of  books  left  with  him  to 
be  bound,  is  Breach  of  Trust.  Robert  Sutherland,  March  21, 
1836,  p.  162. 

2.  The  appropriation  by  the  Treasurer  of  a  Friendly  Society,  of 
the  contents  of  a  box  entrusted  locked  to  his  custody,  is  breaeb 
of  trust.     David  Walker,  Stirling,  September  3,  1S36»  p.  294. 

3.  The  fraudulent  use  by  one  partner  of  a  company  of  the  sub- 
scription of  the  firm,  charged  as  Breach  of  Trust  and  Embez- 
zlement.    George  Smith,  Glasgow,  September  15,  1836,  p.  30L 

4.  Objection  to  the  relevancy  of  an  Indictment  for  Breach  d 
Trust,  that  it  did  not  state  the  articles  embezzled,  to  have  beefl 
committed  to  the  pannel's  custody,  but  merely  stated  that  be 
was  entrusted  with  the  Box  containing  them,  repelled.  David 
Walker,  Stirling,  September  3,  1836,  p.  294. 
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5.  An  act  of  breach  of  trust  and  embezzlement,  committed  by  the 
removal  of  a  box  from  its  proper  place  of  custody,  and  subse- 
quent appropriation  of  its  contents,  by  breaking  it  open,  is  pro- 
perly libelled  as  committed  at  the  place  whence  it  was  removed — 
although  it  may  have  been  broken  open  elsewhere.  David 
Walker,  Stirling,  September  3,  1836,  p.  294. 

BURGH. 

1.  Judicial  proceedings  are  sufRoiently  intimated  to  the  Magistrates 
of  a  burgh,  by  intimation  being  made  personally  to  the  chief 
Magistrate,  as  such.  Magistrates  of  Perth  v.  His  Majesty's 
Advocate,  March  12,  1836,  p.  66. 

2.  The  Circuit  Court  of  Justiciary  having  sentenced  convicts  to 
be  imprisoned  in  the  Bridewell  of  Aberdeen,  at  the  expense  of 
the  county  or  burgh  of  Banff,  and  these  parties  having  severally 
refused  to  bear  this  expense — the  Court,  on  the  application  of 
the  Bridewell  Commissioners,  find,  that  the  intention  of  the 
said  sentences  was,  that  the  expense  should  be  borne  by  the 
party  on  whom  it  would  have  fallen  had  the  prisoners  been  sent 
to  the  common  jail  of  the  burgh,  but  refuse  to  entertain  the 
question  what  party  is  liable  in  relief  to  the  commissioners. 
Aberdeen  Bridewell  v.  Magistratesof  Banff,  July  5, 1837,  p.  512. 

CARELESS  DRIVING. 

Circumstances  in  which  a  pannel  charged  with  Culpable  Homicide, 
in  having  killed  a  child  by  careless  driving,  was  acquitted,  in 
consequence  of  the  slight  degree  of  blame  attachable  to  him. 
James  Matheson,  Nov.  20,  1837,  p.  593. 
CAUTIONER 

An  objection  by  a  cautioner  to  the  citation  of  the  party,  not  allow- 
ed to  be  pleaded  in  bar  of  a  sentence  of  fugitation,  but  reserved 
for  consideration  as  regarding  the  motion  for  forfeiture  of  the 
bail-bond.  George  Smith  and  Cautioner,  Glasgow,  September 
15,  1836,  p.  301. 
CHALLENGE. 

See  Assize,  3. 
CIRCUIT  COURT. 
See  Appeal,  1,  2. 

A  Circuit  Court  of  Justiciary  found  to  have  jurisdiction  to  try  a 

crime,  charged  as  having  been  committed  in  a  Sound,  lying 

between  two  parishes  of  a  county  within  the  jurisdiction  of  that 

Circuit.     William  M*Alister  and  others,  Nov.  20, 1837,  p.  587. 

CITATION. 

1.  An  objection  to  the  citation  of  a  party  who  failed  to  appear,  sus- 
tained in  bar  of  sentence  of  fugitation  against  him.  Robert  Lacy, 
Perth,  April  13,  1837,  p.  493. 
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2.  Ad  objection  b}'  a  cautioner  to  the  citation  of  the  party,  not 
allowed  to  be  pleaded  in  bar  of  a  sentence  of  fugitation,  but  re- 
served for  consideration  as  regarding  the  motion  for  forfeiture 
of  the  bail-bond.  George  Smith  and  Cautioner,  Glasgow,  Sept 
15,  1836,  p.  301. 

3.  The  short  copy  of  citation  must  be  in  the  form  prescribed  by 
the  act  9th  Geo.  IV.  c.  29,  James  Chalmers  or  Chamber*, 
Ayr,  September  14,  1836,  p.  288. 

4.  The  short  copy  of  citation  may  he  prefixed  to  the  Service  Copy 
of  an  Indictment,  instead  of  being  subjoined  to  it.  John  Camp- 
bell, Inverness,  April  23,  1836.  p.  194. 

5.  Circumstances  in  which  an  objection  to  the  Signatures  of  tiK 
copy  of  citation  was  repelled.  John  M^Callum,  Inverarr, 
April  22,  1836,  p.  207. 

6.  The  execution  of  citation  against  a  pannel,  if  produced  in  an- 
swer to  his  denial  that  he  was  regularly  cited,  mast  be  correct 
Peter  Smith,  Glasgow,  Jan.  9, 1836,  p.  27. 

7.  It  is  not  necessary  that  the  execution  of  citatibo  specify,  or  eveo 
refer  to  the  aggravations  charged.  Peter  Smith,  Glasgow,  Jao. 
9,  1836,  p.  27. 

8.  Objection  that  the  words  "  as  genuine,*'  were  omitted  in  the  ex- 
ecution of  citation  in  a  charge  of  uttering  as  genuine  a  forged 
writing,  repelled.  John  Campbell,  Inverness,  April  23, 16%, 
p.  194. 

9.  Objection  that  the  citation  had  been  executed  at  Invergordoo, 
and  at  the  market  cross  of  the  head  burgh  of  the  county  of 
Ross,  whereas  the  accused  was  domiciled  in  Sutherlandshire, 
sustained  in  bar  of  a  motion  of  fugitation.  Alex.  Ross,  Inver- 
ness, Spring,  1837,  p.  493,  noie, 

COMBINATION  LAWS. 

Proceedings  under  the  act  6th  Geo.  IV.  c.  129,  are  competent  be- 
fore the  Sheriff  of  the  county,  and  it  is  not  necessary  that  \k 
trial  should  be  on  an  inducuE  of  six  days,  or  that  the  evidence 
should  be  reduced  to  writing.  Knox  v.  Ramsay,  July  7, 1697, 
p.  517. 
COMPANY. 

The  fraudulent  use  by  one  partner  of  a  company  of  (he  subscrip- 
tion of  the  firm,  charged  as  breach  of  trust  and  embezzlement 
George  Smith,  Glasgow,  September  15,  1836,  p.  301. 
CONCEALMENT  OF  PREGNANCY. 

A  charge  is  rightly  laid  under  the  statute  49th  Geo.  III.  c.  14, 
though  the  pannel  has  been  delivered  before  her  time.  £liza- 
beth  Brown,  March  16,  1837,  p.  482. 
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CONCERT. 

Presence  at  the  commission  of  a  crime  done  io  prosecution  of  a 
common   unlawful   purpose,    held    to   constitute   participation. 
Charge  of  the  Lord  Justice-Clerk  in  the  case  of  Henry  Svvan- 
ston  and  others,  Feb.  29,  1836,  p.  60. 
CONSPIRACY  OR  MURDER. 

An  indictment  charging  five  operative  cotton- spinners  alternative- 
ly, with  illegal  Conspiracy  to  keep  up  wages,  by  means  of  send- 
ing threatening  letters,  setting  fire  to  mills,  invading  dwelling- 
houses,  and  assaulting  and  murdering  workmen — or  with  Mur- 
der— found  relevant.  Thomas  Hunter  and  others,  Nov.  10, 
1837,  p.  550. 
CONVICT. 

See  Returning  from  Transportation. 
Mode  of  treating  a  Convict  whose  life  is  certified  to  be  in  danger. 
John  Gorrie  and  others,  April  13,  1836,  p.  175. 
CONVICTIONS. 

See  Prbyious  Conviction. 
COUNSEL. 

When  no  Counsel  attend  a  Circuit,  the  Court  will  appoint  the 
Sheri£fs  of  the  district  to  defend  the  pannels.    Dumfries,  autumn 
1836,  p.  289,  note. 
COUNTY  OR  BURGH. 

The  Circuit  Court  of  Justiciary  having  sentenced  convicts  to  be 
imprisoned  in  the  Bridewell  of  Aberdeen,  at  the  expense  of  the 
county  or  burgh  of  Banfi,  and  these  parties  having  severally  re- 
fused to  bear  this  expense — ^the  Court,  on  the  application  of  the 
Bridewell  Commissioners,  find,  that  the  intention  of  the  said 
sentences  was,  that  the  expense  should  be  borne  by  the  party 
on  whom  it  would  have  fallen  had  the  prisoners  been  sent  to  the 
common  jail  of  the  burgh,  but  refuse  to  entertain  the  question, 
what  party  is  liable  in  relief  to  the  commissioners.  Aberdeen 
Bridewell  v.  Magistrates  of  Banff,  July  5,  1837,  p.  512. 
CRIMINAL  LETTERS. 

Objection  to  criminal  letters,  that  in  the  service-copy  certain  im- 
portant words  were  written  on  erasures,  and  not  authenticated 
by  any  signature,  and  that  in  the  original  letters  the  date  was 
written  in  a  different  hand  from  the  body  of  the  letters,  repell- 
ed. Peter  Smith,  Glasgow,  Jan.  9,  1836,  p.  27. 
CULPABLE  HOMICIDE. 
See  Murder,  4,  5,  6. 

1.  General  statement  of  the  law  on  the  subject  of  Culpable  Homi- 
cide, in  a  charge  by  Lord  Moncreiff,  revised  by  his  Lordship. 
John  Forrest,  Glasgow,  Jan.  4,  1837,  p.  416. 

2.  An  engineman,  in  the  service  of  a  Railway  Company,  having. 
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while  in  charge  of  a  steam-engine,  tender,  and  train  of  carriages* 
on  the  Railway,  in  violation  of  the  regulations  of  the  company, 
permitted  a  person  to  ride  on  the  tender,  by  means  of  which  be 
lost  his  life,  from  the  tender  being  accidentally  upset,  indicted 
for  culpable  homicide,  but  the  charge  abandoned,  as  being  in 
the  circumstances  irrelevantly  laid.  William  Gray,  Nov.  21, 
1836,  p.  328. 

3.  A  pannel  convicted  of  the  culpable  homicide  of  his  mother. 
Sentence,  transportation  for  life.  Thomas  Breckinridge,  March 
18, 1836,  p.  153. 

4.  Conviction  of  culpable  homicide  in  a  fair  fight.  Sentence,  two 
months'  imprisonment.     James  Grace,  Dec.  14,  1835,  p.  14. 

5.  Circumstances  in  which  a  pannel  who  had  killed  with  a  pistol- 
shot  a  man  who  had  shortly  before  made  a  violent  invasion  of 
his  house,  was  acquitted  on  a  charge  of  culpable  homicide. 
John  Forrest,  Glasgow,  Jan.  4,  1837,  p.  404. 

6.  Circumstances  in  which  a  pannel  charged  with  culpable  homi- 
cide, in  having  killed  a  child  by  careless  driving,  was  acquitted, 
in  consequence  of  the  slight  degree  of  blame  attachable  to  him. 
James  Matheson,  Nov.  20,  1837,  p.  593. 

7.  The  case  of  Gaspar  Reysano,  Dec.  1724,  (Hume,  vol.  i.  p. 
236),  stated  to  have  been  construed  too  favourably  for  the  pan- 
nel.   John  Campbell,  Nov.  9, 1836,  p.  310. 

DECLARATION. 

1.  An  objection  of  discrepancy,  in  regard  to  the  date  of  the  pan- 
nel's  declaration,  between  the  record  and  service-copy  of  an  in- 
dictment, must  be  stated  before  the  jury  is  sworn.  William 
Wright,  Nov.  23, 1835,  p.  6.  An  opposite  but  erroneous  deci- 
sion was  pronounced,  in  the  case  of  Benjamin  Pender,  Glasgow, 
Jan.  8,  1836,  p.  25. 

2.  Two  declarations  libelled  on  found  inadmissible  articles  of  evi- 
dence, it  being  proved  that  the  pannel  had  emitted  a  previous 
one,  to  which  there  was  no  reference  in  the  Indictment,  and 
which  the  prosecutor  could  not  produce.  Thomas  Loch,  In- 
verness, April  21,  1837,  p.  494. 

3.  A  second  declaration  really  taken  in  reference  to  a  new  charge, 
though  it  may  tend  to  throw  light  on  a  previous  charge,  is  not 
excluded  by  the  fact  of  his  former  declaration  not  having  been 
read  over  to  the  declarant.  William  Goodwin,  February  27, 
1837,  p.  431. 

4.  An  objection  to  a  second  delaration,  that  the  first  had  not  been 
read  over  to  the  declarant  before  emitting  it,  repelled.  Joho 
Brown  and  Catharina  Grant,  Dumfries,  May  1, 1837,  p.  501. 

.  In  a  trial  for  perjary,  judicial  declarations  emitted  by  the  pan- 
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Del  wheo  in  custody  oo  the  charge,  id  refereDce  to  which  she 
was  afterwards  examiDed  as  a  witoess,  are  competeot  articles  of. 
evidcDce.    Margaret  Ross,  Sdrliog,  Sept.  d,  1836,  p.  297. 

DEFENCE. 

See  Exculpatory  Evidence. 

A  special  defeoce  for  the  paooel  may  admit  proof  od  the  part  of 
the  prosecutioo,  which  would  not  otherwise  have  beeD  compe- 
teDt    William  Wright,  Nov.  23,  1835,  p.  10. 

DELAY. 

Motion  on  the  part  of  the  pannel  to  have  a  trial  delayed,  in  con- 
sequence of  the  absence  of  one  of  the  principal  witnesses  for  the 
prosecution,  who  was  also  stated  to  be  a  material  witness  for  the 
defence,  refused.  Donald  Stewart  and  others,  Inverness,  Sept. 
14,  1837,  p.  540. 

DESIGNATION. 

1.  ''  Present  prisoner  in  the  jail  of  Glasgow"  is  not  a  sufficient 
description  of  the  pannel,  if  there  are  two  persons  of  the  same 
name  in  the  jail  at  the  time.  Thomas  Robertson,  Glasgow, 
Sept.  29,  1837,  p.  547. 

2.  Circumstances  in  which  an  objection  to  the  designation  of  the 
pannel  was  repelled.  Donald  Stewart  and  others,  Inverness, 
Sept.  14,  1837,  p.  540. 

3.  An  error  in  the  trade  of  the  injured  party  is  no  objection  to  an 
indictment,  if  he  is  sufficiently  described  otherwise.  William 
M*Gee,  Glasgow,  Jan.  6,  1837,  p.  425,  and  Edward  M<Avoy, 
Glasgow,  Sept.  27,  1837,  p.  546. 

4.  An  objection  to  an  indictment  for  assault  with  intent  to  ravish, 
that  it  did  not  slate  the  residence  of  the  injured  party  at  the 
time  of  the  assault,  repelled.  Neil  Macleod,  Inverness,  April 
21,  1837,  p.  496. 

EDINBURGH  POLICE  ACT. 

See  Police  Act,  2. 
ELECTION  RIOTS. 

1.  General  statement  of  the  law  on  the  subject  of  election  riots. 
Speeches  of  Lords  Mackenzie  and  Cockburn,  in  the  case 
of  James  Cairns  and  others,  Dec.  19,  1837,  p.  611. 

2.  Two  pannels  convicted  of  mobbing  and  rioting  after  an  elec- 
tion, sentenced  to  two  months  imprisonment,  and  ordained  to 
find  security  to  keep  the  peace.  Donald  Stewart  and  others, 
Inverness,  Sept  14,  1837,  p.  540. 

3.  Conviction  on  a  charge  of  mobbing  and  rioting,  and  assault,  on 
the  occasion  of  an  election  of  a  Member  of  Parliament.  James 
Cairns  and  others,  Dec  18,  1837,  p.  597. 

4.  In  a  trial  for  an  election  riot,  charged  as  having  taken  pkice 
after  both  parties  had  left  the  hustings,  the  Court  will  not  allow 

2    T 
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the  panneb,  as  a  part  of  their  exculpatory  proof,  to  lead, evi- 
dence of  what  took  place  on  the  hustings  in  an  earlier  part  of 
the  day  libelled.    Donald  Stewart  and  others,  Sept.  14,  1837, 
p.  540. 
EMBEZZLEMENT. 

See  Brxach  of  Trust, 
ENGLISH  WARRANT. 

See  Warrant,  1. 
ERASURES. 

See  Criminal  Lettbrs. 
EVIDENCE. 

See  McRDBR,  3,  4«  5,  7.    Production8.    Rapb,  2,  3.    Thbpt, 

2,  3.    Witness. 
L  Question  whether  in  a  Record  of  Court  "  Evidence"  neoesst- 
rily  means  evidence  on  oath,     Isabella  Cobb  or  Fairweather, 
June  6,  1886,  p.  227-^ectded  in  the  affirmative,  Id.  Nov.  21, 
1836,  p.  854. 
2.  Parole  evidence  is  not  a  competent  mode  of  proving  au  agree- 
ment for  fifteen  months' service.   Kennedy  v.  Young,  March  13, 
1887,  p.  474. 
8.  The  crime  of  theft,  by  opening  lockfast  places,  proved  by  cir- 
cumstantial evidence.    Peter  Smith,  Glasgow,  Jan.  9,  1836, 
p.  27. 

4.  Circumstances  in  which  a  pannel  was  acquitted'  on  a  charge  of 
theft  by  housebreaking.  >^  William  Sharpe  M*Caughie^  Dum- 
fries, April  29,  1836,  p.  265. 

5.  Circumstances  in  which,  firom  the  contradictory  nature  of  the 
medical  evidence,  the  charge  of  murder  was  abandoned,  and 
several  aggravations  to  the  alternative  chlu^e  of  assault,  fbaod 
not  proven.  Mary  Wilkie  or  Finlay,  Perth,  April  14,  1896, 
p.  179. 

6.  Circumstances  under  which,  from  the  contradictory  nature  of 
the  evidence,  the  public  prosecutor  gave  up  the  case.  Thomas 
Wight,  Feb.  22,  1886,  p.  47. 

7.  Circumstances  in  which,  from  the  absence  of  all  proof  as  to  any 
conceivable  motive,  and  the  want  of  all  corroboratioii  of  the  evi- 
dence of  the  principal  witness,  a  charge  of  wilful  fire-rusing  was 
abandoned.     Robert  Hall,  Glasgow,  January  5,  1887,  p.  420. 

8.  It  is  competent  in  a  charge  of  thefl,  to  prove  that  a  skeleton- 
key,  found  on  the  pannel,  had  been  applied  to  the  lock  of  a 
cabinet,  from  which  the  stolen  articles  had  been  taken,  and  liad 
fitted  it — though  neither  the  key  nor  the  lock  are  produced  or 
libelled  on.   Alexander  Smith,  Glasgow,  April  27,  1887,  p.  505. 

9.  Opinion  indicated  by  the  Court,  that  the  owner  of  an  article  of 
dress  charged  as  having  been  stolen,  cannot  be  asked  to  identify 
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it  OD  the  person  of  the  punoel  at  the  bar,  as  it  has  not  been  in- 
cluded in  the  productions  against  him,  lodged  in  due  time  in  the 
clerk's  hands.  William  Sutherland  and  others,  July  17,  1837, 
p.  526. 

10.  An  article  libelled  on  as  having  been  stolen  from  a  lock-fast 
drawer  in  a  chest  of  drawers,  having  been  proved  to  have  been 
taken  out  of  a  box,  which  was  standing  on  the  top  of  the  chest, 
the  prosecutor  was  allowed  to  found  on  its  possession  by  the 
pannel,  as  a  circumstance  of  evidence,  though  it  was  stated  that 
if  it  had  been  the  only  article  charged  as  stolen,  no  conviction 
could  have  taken  place.  James  Gardiner,  Glasgow^  Sept.  30, 
1837,  p.  548. 

11.  Circumstances  in  which  a  positive  denial  by  the  owner  of  the 
stolen  property,  of  the  identity  of  one  of  the  articles  libelled  on, 
was  overruled  by  the  evidence  of  other  witnesses.  John 
Humphreys  and  others,  Dumfries,  May  1, 1837,  p.  498. 

EXCULPATORY  EVIDENCE. 

1.  Though  a  pannel  cannot,  in  the  ordinary  case,  found  his  de- 
fence on  statements  made  by  himself,  it  is  competent  for  him  to 
prove  that  his  account  of  the  matter  has  been  the  same  through- 
out   John  Forrest,  Glasgow,  January  4,  1837,  p.  404. 

2.  It  is  incompetent  for  the  pannel  to  lead  evidence  of  the  quarrel- 
some temper  of  the  party  assaulted,  without  having  given  any 
warning  of  his  intention  to  do  so  in  his  defences.  William 
Brown,  Jedburgh,  September  21,  1836,  p.  293. 

3.  In  a  trial  for  an  election  riot,  charged  as  having  taken  place 
after  both  parties  had  left  the  hustings,  the  Court  will  not  allow 
the  pannels,  as  a  part  of  their  exculpatory  proof,  to  lead  evidence 
of  what  took  place  on  the  hustings  in  an  earlier  part  of  the  day 
libelled.  Donald  Stewart  and  others,  Inverness,  Sept.  14, 1837, 
p.  540. 

EXECUTION  OF  CITATION. 

See  Citation. 
EXPENSES. 

1.  Expenses  not  moved  for  when  judgment  is  pronounced,  will 
not  be  granted  at  any  subsequent  diet  of  Court.  Macphail  v, 
Neilson,  Nov.  20,  1837,  p.  583. 

2.  Circumstances  in  which  the  expenses  of  a  suspension  and  libe- 
ration were  refused,  in  respect  that  the  irregular  proceedings 
originated  in  the  suspender  having  deforced  the  officers  of  the 
law.  Matthews  v.  Glasgow  Iron  Company,  Nov.  28,  1836, 
p.  393. 

EXTRACTS  OF  CONVICTIONS. 
See  Pbeyious  Conviction,  2,  3,  4. 
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FALSEHOOD,  FRAUD.  AND  WILFUL  IMPOSITION. 

1.  The  procuring  a  party  to  personate  another  and  forge  his  name, 
is  not  falsehood,  fraud,  and  wilful  imposition,  but  forgery. 
Malcolm  M'Kinlay  and  David  McDonald,  Glasgow,  Sept.  15, 
1836,  p.  804. 

2.  Conviction  on  a  charge  of  ftiisehood,  fraud,  and  wilflid  imposition. 
Donald  M'Innes  and  Malcolm  M'Pherson,  Inverness,  April  SS, 
1836,  p.  198. 

FORFEITURE  OF  BAIL-BOND. 

See  Bail-Bokd. 
FORGERY. 

1.  The  procuring  a  party  to  personate  another  and  forge  his  name, 
18  forgery.  Malcolm  M'Kinlay  and  David  McDonald,  Glasgow, 
September  15,  1836,  p.  804. 

2.  It  is  no  objection  to  an  indictment  for  the  forgery  of  an  execa- 
tion  of  service  by  a  sheriff-officer,  that  the  pannel  is  chai^ged 
with  having  adhibited  his  own  subscription  as  a  witness  to  the 
forged  signature  of  the  officer,  instead  of  to  the  &ct  of  intimation. 
Malcolm  M*Kinlay  and  David  McDonald,  Glagow,  September 
15, 1886,  p.  304. 

3.  Objection  of  insufficient  description  of  the  forged  writing  re- 
pelled, in  terms  of  the  statute  2d  and  3(1  William  IV.  c  123. 
John  Muir,  Ayr,  September  14,  1836,  p.  286,  and  Jamea  Law, 
Glasgow,  September  15,  1886,  p.  803. 

4.  A  pannel  convicted  of  adhibiting  the  names  of  two  of  his  ac- 
quaintances as  cautioners  to  a  bill,  without  their  consent  Sen- 
tence, transportation  for  life.    William  Wuters,  Inverness,  Sep- 

V  tember  28,  1886,  p.  273. 

5.  A  pannel  having,  for  the  purpose  of  obtaining  an  advance  of 
money  from  a  friendly  society,  of  which  he  was  a  member,  forged 
to  a  cautionary  obligation  for  his  making  regular  weekly  pay- 
ments to  the  society,  the  subscription  of  a  cautioner,  and  the  in- 
dorsation of  a  member  of  the  committee ; — ^this  was  held  not  to 
be  such  a  forgery  as  was  capital  previous  to  the  passing  of  the 
act  2d  and  3d  William  IV.  c  123,  and  therefore  not  necessarily 
punishable  by  transportation  for  life.  John  Jerdon,  Jedburgh, 
May  3,  1887,  p.  502. 

6.  Circumstances  in  which  the  forgery  and  uttering  of  false  certi- 
ficates of  death,  for  the  purpose  of  obtaining  money  from  a  fu- 
neral society  were,  from  the  way  in  which  they  were  libelled, 
found  not  to  be  such  a  crime  as,  previous  to  the  passing  of  the 
statute  2d  and  8d  William  IV.  c.  128,  was  punishable  capitally. 
William  Foodie  and  John  Campbell,  June  12,  1837,  p.  509. 

7.  The  act  2d  and  8d  William  IV.  c.  123  referred  to,  as  having 
increased  instead  of  diminishing  the  severity  of  the  kw  in  regard 
to  forgery.     Case  of  William  Foodie  and  John  Campbell,  June 


INDEX.  645 

FORGERY— cantimed. 

12,  1887,  p.  511,  noie.  Alteration  of  the  law  in  this  respect 
by  the  act  Ist  Victoria,  c.  84.  Case  of  John  Stevenson,  Nov. 
9,  1837,  p.  549,  note. 

8.  A  pannel  convicted  of  uttering  a  forged  bill  of  exchange,  sen- 
tenced to  be  imprisoned  for  two  years,  with  hard  labour.  John 
Stevenson,  November  9,  1 837,  p.  549. 

9.  A  pannel  having  been  tried  on  a  charge  of  forging  the  accep- 
tance of  a  party,  since  deceased,  to  a  bill^  and  the  libel  found 
not  proven,  the  Court,  on  the  motion  of  the  representatives  of 
the  party  whose  name  was  supposed  to  have  been  forged,  direct- 
ed the  clerk  to  intimate  to  them  any  application  which  might  be 
made,  on  the  part  of  the  pannel,  for  redelivery  of  the  bill,  in  order 
that  they  might  have  an  opportunity  of  appearing  for  their  in- 
terest    Rt>bert  Patrick,  March  16,  1837,  p.  481. 

FRAUD. 

1.  Fraud,  especially  when  practised  by  an  insolvent  person,  with 
the  intention  of  defrauding  his  creditors,  is  a  relevant  point  of 
dittay ;  and  the  use  of  the  word,  <*  especially^'  in  that  case,  de- 
notes a  specification  of  the  offence,  not  an  aggravation. 

2.  It  is  not  necessary,  in  such  a  case,  that  the  fraud  should  have 
been  successful.  Charles  M'Intyre,  Inverness,  September  14, 
1837,  p.  536. 

FRAUDULENT  BANKRUPTCY. 
See  F&AtJD,  1,  2. 

1.  Objections  of  vagueness  in  a  charge  of  fraudulent  bankruptcy 
repelled.    John  O'Reilly,  July  14,  1836,  p.  256. 

2.  Charge  of  irauduleDt  bankruptcy  departed  from,  afker  a  debate 
on  the  relevancy.  Charles  M*Intyre,  Inverness,  Sept  14|  1837, 
p.  536. 

3.  Question,  whether,  in  an  Indictment  for  fraudulent  bankruptcy, 

it  is  necessary  to  specify  the  creditoas  defrauded.   John  O'Reilly, 
July  14,  1836,  p.  256. 

4.  Conviction  on  a  charge  of  fraudulent  bankruptcy.  Sentence, 
fourteen  years  transportation.  William  M'Laren,  May  23, 1836, 
p.  219. 

5.  Conviction  of  fraudulent  bankruptcy.  Sentence,  eight  months 
imprisonment  with  iofiuny.  John  O'Reilly,  July  14,  1836,  p. 
256. 

FRIENDLY  SOCIETIES  ACT. 

The  appropriation  by  the  treasurer  of  a  friendly  society  of  the 
contents  of  a  box  entrusted,  locked,  to  his  custody,  is  breach  of 
trust, — ^the  contents  of  the  box  being,  by  the  act  10th  Geo.  IV.  c. 
56,  §  21,  legally  in  his  possession,  though  not  actually  accessible 
to  him.    David  Walker,  Stirling,  Sept.  3»  1836,  p.  294. 
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FUGITATION. 

1.  An  objection  by  a  cautioner  to  the  citation  of  the  party  not 
allowed  to  be  pleaded  in  bar  of  a  sentence  of  fogitation,  but  re- 
served for  consideration  as  regarding  the  motion  for  forfeiture 
of  the  bail-bond.  George  Smith  and  Cautioner,  Glasgow,  Sept. 
15,  1886,  p.  801. 

2.  An  objection  to  the  citation  of  a  party  who  failed  to  appear, 
sustained  in  bar  of  sentence  of  fugitation  against  him.  Robert 
Lacy,  Perth,  April  18,  1887,  p.  498. 

GLASGOW  POLICE  ACT. 

See  PoLicK  Act,  1. 
HABITE  AND  REPUTE. 

1.  The  aggravation  of  being  habite  and  repute  a  thief,  cannot  be 
proved  by  evidence  of  the  paunel  having  borne  that  character* 
for  a  shorter  period  than  twelve  months.  Jean  Dickson  or 
Benton,  July  11,  1886,  p.  245. 

2.  The  aggravation  of  being  habite  and  repute  a  thief  may  be  proved 
by  the  testimony  of  one  witness,  and  a  series  of  convictions. 
Tamar  Brown  and  Betsy  Aitken,  July  14,  1886»  p.  258.  See 
also  Francis  M'Callum  and  Colrn  M^Kay,  Perth,  October  3, 
1886,  p.  276 ;  and  the  doubt  expressed,  whether  the  principle 
was  not  in  that  case  carried  too  fiiri  p.  277,  noie. 

HANNAY. 

Case  of  John  Hannay,  28  July,  1806,  (Hume,  vol.  ii.  p.  197.  Alison, 
vol.  ii.  p.  284),  referred,  to,  and  stated  to  be  of  no  authority. 
William  M'Gee,  Glasgow,  Jan.  6,  1837,  pp.  425,  426 ;  and  Ed- 
ward M<Avoy,  Glasgow^  Sept.  27,  1837,  p.  546. 
H  ORSE-STEALING. 

A  case  of  horse-stealing  given  up,  in  consequence  of  the  contra- 
dictory nature  of  the  evidence.     Thomas  Wright,   Feb.  22, 

1886,  p.  47. 
HOUSEBREAKING. 

1.  Opinions  of  the  whole  Court  on  various  qnestions  of  house- 
breaking.    Peter  Alston  and  Alexander   Forrest,  March    18, 

1887,  pp.  468,  &c. 

2.  Aggravation  of  housebreaking  irrelevantly  laid,  there  being  no 
statement  that  the  premises  were  locked.  Peter  Smith,  Glas- 
gow, Jan.  9,  1886,  p.  37. 

8.  It  b  not  housebreaking  to  enter  by  means  of  the  key  left  in  the 
door  locked  on  the  outside.  Peter  Alston  and  Alexander  For- 
rest, March  18,  1 837,  p.  433. 

4.  An  objection  to  the  relevancy  of  an  Indictment,  that  entry 
of  a  cellar  by  putting  the  hand  through  a  hole  in  the  door,  and 
turning  the  inside  lock,  did  not  amount  to  housebreaking,  re- 
pelled.    Ann  Ashton,  March  14,  1887,  p.  478. 

5.  In  the  case  of  an  entry  of  a  house  charged  as  having  been 
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committed  ^*  by  forcing  open  a  door  thereof ^  or  by  some  other 
means  to  the  prosecutor  unknown^*' — ^the  statement  of  the  modus 
operandi  held  not  sufficiently  specific  to  warrant  a  conviction  of 
the  aggravation  of  housebreaiung.  John  Humphreys  and 
others,  Dumfries,  May  18,  1837,  p.  498.  But  see  the  opinions 
of  the  Lord  Justice-Clerk,  Lord  Mackenzie,  and  Lord  Mea- 
dowbank  as  to  this  case— delivered  Dec.  4,  1837,  p.  596. 

6.  In  the  case  of  an  entry  of  a  house,  charged  as  having  been  com- 
mitted  by  **  forcing  open  one  rfthe  windows  of  said  house  or  other- 
<<  wise  to  the  prosecutor  unhnown^^  the  statement  of  the  modus 
operandi  is  sufficiently  specific.  William  Ritchie  or  Robertson, 
Dec.  4,  1837,  p.  595. 

7.  The  aggravation  of  housebreaking  found  not  proven,  partly  on 
the  ground,  that  the  mode  of  entry  was  one  which  a  servant  of 
the  family  was  in  the  habit  of  using.  Ann  Ashton,  March  14, 
1837,  p.  478. 

8.  Case  of  Charles  Brown  and  Mary  Stewart  Mason  (Perth,  April 
1826.  Alison,  vol.  i.  p.  285),  quoted  at  length  from  the  Record, 
p.  426. 

9.  Case  of  Robert  Stewart  (Perth,  April  1834,  unreported),  quoted 
from  the  record,  and  referred  to  by  the  Lord  Justice- Clerk,  pp. 
461, 462, 464. 

HUSBAND  AND  WIFE. 

1.  A  wife  adduced  to  prove  an  assault  upon  her  by  her  husband, 
has  not  an  option  to  decline  giving  evidence.  William  Com  me- 
lin,  Dumfries,  Sept.  17,  1836,  p.  291. 

2.  A  woman,  designed  in  the  body  of  the  Indictment  as  the  pan- 
nel's  wife,  or  reputed  wife,  having  stated  that  she  was  not  his 
wife,  allowed  to  give  evidence  against  him.  David  Muir,  Nov. 
28,  1836,  p.  402. 

IDIOT. 

1.  An  Idiot  having  assaulted  another  and  killed  him,  ordered  to  be 
confined  for  life.  William  Ross  and  Robert  Robertson,  Inver- 
ness, April  23,  1836,  p.  195. 

2.  A  pannel  tried  for  inciting  an  idiot  to  commit  an  assault,  but 
acquitted. — lb* 

INDICTMENT. 

See  Aggravation,  2.  Breach  op  Trust,  4.  Conspiracy  or 
Murder.  Culpable  Homicide,  2.  Forgery,  3,  6.  Frau- 
dulent Bankruptcy,  1,  2,  3.  Housebreaking,  2,  4,  5,  6. 
Mobbing  and  Rioting,  2,  3.  Murder,  1,  2.  Night- 
Poaching,  3.  Perjury,  1.  Theft,  1.  Threatening  Let- 
ters. Witness,  6,  8. 
1.  In  an  Indictment  charging  a  specific  crime,  and  then  adding  a 
particular  description  of  that  crime,  it  is  not  competent  for  the 
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prosecutor  to*  strike  out  the  one,  and  retain  the  other..    John 
Speirs  and  others,  March  25,  1836,  p.  163. 

2.  In  an  Indictment  containing  two  alternative  charges,  with  an 
aggravation  applicable  only  to  one  of  them,  the  pannel  may  be 
charged  as  guilty  "  of  one  or  more  of  the  said  crimes,  aggra- 
vated as  aforesaid."     Gilbert  M'Callum,  March  7,  1836,  p.  64. 

3.  Objection,  that  the  aggravations  charged  in  the  major  proposi- 
tion were  contradicted  by  the  narrative  of  facts  in  the  minor, 
repelled.    James  Thomson  and  others,  July  19,  1837,  p.  532. 

4.  It  is  no  objection  to  an  Indictment  for  the  forgery  of  an  exe* 
cutioD  of  service  by  a  Sheriff- Officer,  that  the  pannel  is  charged 
with  having  adhibited  his  own  subscription  as  a  witness  to  the 
forged  signature  of  the  officer,  instead  of  the  fiict  of  intimation. 
Malcolm  M'Kinlay,  and  David  McDonald,  Glasgow,  Septem- 
ber 15,  1836,  p.  304. 

5.  In  an  Indictment  for  robbery,  an  error  in  the  trade  of  the  in- 
jured party  found  not  &tal — he  being  sufficiently  described  by 
his  name  and  residence.  William  M'Gce,  Glasgow,  January 
6,  1837,  p.  425. 

6.  An  error  in  the  trade  of  the  injured  party  is  of  no  consequence^ 
if  he  is  sufficiently  described  otherwise.  Edward  M'Avoyv 
Glasgow,  September  27,  1837,  p.  546. 

7.  An  objection  to  an  Indictment  for  assault  with  iutent  to  ravish, 
that  it  did  not  state  the  residence  of  the  injured  party  at  the 
time  of  the  assault,  repelled.  Neil  Madeod,  Inverness,  April 
21,  1837,  p.  496. 

8.  Informations  ordered,  on  an  objection,  that  there  was  no  suffi- 
cient specification  of  the  time  and  place  of  committing  the 
offence.    John  Spiers  and  others,  March  25,  1836,  p.  163. 

9.  An  objection  of  too  great  latitude  in  stating  the  time  of  the 
offence  sustained,  but  the  prosecutor  allowed  to  obviate  it  by 
striking  out  of  the  Indictment  the  words,  *<  or  ai  same  oiker  time 
to  the  prosecutor  unknoum'*  John  Jerdon,  Jedburgh,  May  3, 
1837,  p.  502. 

10.  Question,  if  the  Court  will  allow  an  alteration  to  be  made  in 
an  Indictment,  af^er  the  pannel  is  at  the  bar.  John  Speirs  and 
others,  March  23,  1836,  pp.  172,  173,  174. 

11.  Circumstances  under  which  the  words,  <<  or  in  some  other 
manner  to  the  prosecutor  unknown^*'  were  struck  out  of  an  In- 
dictment.   John  Arthur,  March  16,  1836,  p.  124. 

12.  Objection  of  too  great  latitude  in  the  modus  operandi^  by  the 
introduction  of  the  words,  **  or  by  some  other  means  to  the  pro- 
secutor  unknowny^  repelled.  Robert  Hall,  Glasgow,  January 
5,  1837,  p.  420. 

13.  The  service  copies  of  Indictments  may  be  printed,  by  the  act 


INDEX.  649 

lUDlCTMElfiT— continued. 

9tb  Geo.  IV.  c.  29.     William  Wright,  November  23,  1835, 
p.  7. 

14.  Ad  objection  of  discrepancy  between  the  record  and  service 
copy  of  an  Indictment,  roust  be  stated  before  the  Jury  is  sworn. 
William  Wright,  Nov.  23,  1835,  p.  6.  An  opposite,  but  erro- 
neous decision  given  in  the  case  of  Benjamin  Pender,  Glasgow, 
January  8,  1836,  p.  25. 

15.  It  is  not  necessary  that  the  service  copy,  in  order  to  be  *<  a 
"  full  copy"  of  the  original  Indictment,  should  bear  upon  each 
page  a  copy  of  the  signature  of  the  Advocate- Depute.  Glas- 
gow, Spring  Circuit,  1837,  p.  505,  note. 

16.  Circumstances  in  which  the  Court  sustained  an  objection 
founded  on  a  discrepancy,  in  regard  to  the  iocus  delietij  between 
the  service  copy  of  the  Indictment  and  the  record.  James 
Thomson  and  others,  July  19,  1837,  p.  532. 

17.  An  objection  to  the  service  copy  of  an  Indictment,  founded  on 
a  dubiety  in  the  name  of  the  person  injured,  repelled,  on  the 
ground,  that  the  name  occurred  without  any  doubt,  in  a  pre- 
vious part  of  the  Indictment.  John  MacCallum,  Inverary, 
April  22,  1836,  p.  207. 

INSANITY. 

Plea  of  insanity  in  bar  of  trial  overruled.    Archibald  Robertson, 
Glasgow,  Jan.  6, 1836,  p.  15. 
JURISDICTION. 

See  Admiralty.  Appeal.  Cibcuit  Court.  Policb  Act.  Pri- 
son.     Shbriff,  1.     Returning  from   Transportation. 

WiTNBSS,  18. 

JUROR. 

See  Assizb. 
JUSTICE  OF  PEACE  COURT. 

1.  A  sentence  in  a  Justice  of  Peace  Court  is  good,  though  only 
signed  by  one  Justice  as  Preses. 

2.  The  record  need  not  bear,  in  regard  to  each  witness,  that  he 
was  sworn.  Ranken  and  others  v.  Alexander,  Feb.  15,  1836, 
p.  44. 

LOCUS  DELICTI. 

1.  A  judgment  of  the  Justices  of  Peace  of  the  county  of  Fife 
under  the  statutes  13th  Geo.  IL  c.  8,  22d  Geo.  II.  c.  27,  17th 
Geo  III.  c  56,  suspended,  in  respect  that  the  original  com- 
plaint contained  no  specification  of  the  loeus  deUeiL  Yeaman 
V.  Tod,  July  11,  1836,  p.  247. 

2.  An  act  of  breach  of  trust  and  embezzlement,  committed  by  the 
removal  of  a  box  from  its  proper  place  of  custody,  and  subsequent 
appropriation  of  its  contents,  by  breaking  it  open,  is  properly 

libelled  as  committed  at  the  place  whence  it  was  removed al-  ' 
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though  it  may  have  been  broken  open  elsewhere.   David  Wal- 
ker, Stirling,  September  3,  1836,  p.  294. 

3.  Circumstances  in  which  the  Court  sustained  an  objection 
founded  on  a  discrepancy,  in  regard  to  the  locus  delieih  between 
the  service  copy  of  the  Indictment  and  the  record.  James 
Thomson  and  others,  July  19,  1837,  p.  532. 

4.  Objection  to  the  locus  delicti  arising  out  of  the  proof  overruled 
by  the  Court.     Robert  Henderson,  Nov.  10,  1896,  p.  316. 

5.  An  Indictment  for  Mobbing  and  Rioting  and  Assault  having 
charged  that  the  mob  pursued  one  of  the  individuals  assaulted 
into  a  house  **  occupied  by  Jane  Riddell  or  Turnbull,"  and  the 
proof  having  established  that  the  house  in  question  was  occu- 
pied, not  by  her,  but  by  her  son  George  Tumboll ; — evideuce 
as  to  anything  that  took  place  in  this  house  was  found  incom- 
petent.   James  Cairns  and  others,  Dec.  18,  1837,  p.  597. 

LORD  JUSTICE  GENERAL. 

The  Lord  President  of  the  Court  of  Session  admitted  to  the  office 
of  Lord  Justice  General,  on  the  death  of  His  Grace  the  Dnke 
of  Montrose,  in  virtue  of  the  act  1st  William  IV.  c  69  ;  23d 
Jan.  1837,  p.  431,  noU. 
MAGISTRATES. 

See  BuBOH. 
MALICE. 

See  Previous  Malice. 
MARRIAGE. 

See  Bigamy,  1,  2. 
MASTER  AND  SERVANT. 

See  Statute  4th  Geo.  IV.  c.  34. 
MEDICAL  EVIDENCE. 

1.  Circumstances  in  which,  from  the  contradictory  natare  of  the 
medical  evidence,  the  charge  of  Murder  was  abandoned,  and 
several  aggravations  to  the  alternative  charge  of  Assault,  found 
not  proven.  Mary  Wilkie  or  Finlay,  Perth,  April  14, 1856,  p.  179. 

2.  Inexpediency  of  allowing  medical  witnesses  to  be  present, 
while  other  medical  men  are  examined.     Id.  p.  187,  noU. 

3.  A  question  to  a  medical  witness  found  incompetent,  as  not  in- 
volving a  point  of  medical  opinion.  Robert  Henderson,  Nov. 
10,  1886,  p.  316. 

MEDICAL  REPORT. 

See  Pboduction,  3. 
MOBBING  AND  RIOTING. 
See  Election   Riots. 

1.  Statement  of  the  law  on  the  subject  of  Mobbing  and  Rioting — 
Charge  of  the  Lord  Justice  Clerk,  in  the  case  of  Jamas  Cairns 
and  others,  Dec.  18, 1887,  p.  609. 
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2.  In  an  Indictment  for  Mobbing  and  Rioting,  and  Assault,  or 
one  or  other  of  these  crimes,  it  is  not  necessary  either,  (1.), 
that  there  should  be  a  charge  of  assault  independently  of  mob- 
bing in  the  minor  proposition  ;  or,  (2.),  that  the  assault  charged 
should  be  set  forth  as  specifically,  as  would  be  indispensable  in 
a  separate  indictment  for  that  crime.  James  Thomson  and 
others,  July  19,  1837,  p.  682. 

d.  (1.)  In  an  Indictment  for  mobbing  and  rioting  and  assault, 
it  is  not  necessary  that  the  several  acts  of  assault  libelled  should 
be  charged  specifically  against  the  pannels ;  it  is  sufficient  if  they 
are  stated  to  have  been  committed  by  the  mob,  and  the  pannels 
charged  with  having  been  present  at,  and  actively  engaged  in, 
and  having  aided  and  abetted,  and  incited  the  mob,  in  their 
riotous  and  disorderly  proceedings,  and  in  the  several  assaults 
libelled. 

(2.)  The  Indictment  having  charged  that  the  mob  pursued  one 
of  the  individuab  assaulted  into  a  house  *'  occupied  by  Jane 
Riddell  or  TurnbuU,**  and  the  proof  having  established  that  the 
house  in  question  was  occupied,  not  by  her,  but  by  her  son 
George  Turnbull ; — evidence  as  to  any  thing  that  took  place  in 
this  house  was  found  incompetent. 

(d.)  Administering  an  illegal  oath  is  not  one  of  the  ordinary  acts 
of  a  mob,  and  cannot  be  proved  under  an  Indictment  for  mob- 
bing and  rioting,  without  being  specially  set  forth.  James 
Cairns  and  others,  Dec.  18,  1837,  p.  597. 

4.  Thrte  pannels  convicted  of  mobbing  and  rioting,  for  the  pur- 
pose of  deterring  workmen  from  engaging  in  a  particular  ser- 
vice, and  controlling  masters  in  the  choice  of  workmen,  senten- 
ced to  be  imprisoned  for  four  months,  and  to  find  caution  to 
keep  the  peace.  James  Thomson  and  others,  July  19,  1837, 
p.  532. 
MODUS  OPERANDI. 

See  Housebreaking,  5,  6. 

1.  Circumstances  in  which  the  words,  <^  or  in  some  other  man' 
ner  to  the  prosecutor  unknown"  were  struck  out  of  an  Indict- 
ment   John  Arthur,  March  16,  1836,  p.  124. 

2.  Objection  of  too  great  latitude  in  the  Inodus  operandi,  by  the 
introduction  of  the  words,**  or  by  some  other  means  to  the  pro^ 
secutor  unhnoum,"  repelled.  Robert  Hall,  Glasgow,  January 
5,  1837,  p.  420. 

MURDER. 

1.  Objections  to  the  relevancy  of  a  charge  of  Murder,  com- 
mitted ^by  wilfully  canting  a  stage  suspended  to  the  side  of  a 
vessel  on  which  the  person  killed  was  employed  at  the  time^ 
repelled.    John  Campbell,  Nov.  9,  1836,  p.  309. 
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2,  (I.)   An  Indictment  charging  five  operative  cotton   spinoen 
alternatively,  with  Illegal  Conspiracy  to  keep  up  wages,  bv 
means  of  sending  threatening  letters,  setting  fire  to  mills»  invad- 
ing dwelling-houses,  and  assaulting  or  murdering  workmen — or 
with  Murder — found  relevant 

(2.)  An  objection  to  a  long  narrative  introductory  to  a  charge  of 
murder,  and  explanatory  of  the  intent  with  which  the  mnrder 
was  charged  to  have  been  committed,  repelled.  Thomas  Hoo- 
ter and  others,  Nov.  10,  1837,  p.  559. 

3.  A  pannel  tried  for  Murder,  or  aggravated  Assault  upon  her 
husband,  and  convicted  of  the  assault.  Mary  Wilkie  or 
Finlay,  Perth,  April  14,  1836,  p.  179. 

4.  Circumstances  in  which  the  Court  held  there  was  proof  of  Mur- 
der,— ^but  the  Jury  returned  a  verdict  of  Culpable  Homicide. 
WUliam  Wright,  Nov.  23, 1835,  p.  6. 

5.  A  pannel  charged  with  Murder,  by  wilfully  canting  a  stage 
suspended  to  the  side  of  a  vessel  on  which  the  person  killed  was 
employed  at  the  time,  convicted  of  Culpable  Homicide.  Sai- 
tepce,  transportation  for  fourteen  years.  John  CampbeU*  Nov. 
9, 1836,  p.  309. 

6.  A  pannel  indicted  for  the  Murder  of  his  fiither,  convicted  of 
Culpable  Homicide.  Sentence,  nine  months  impriaonmeot. 
Robert  M'Anally,  Glasgow,  April  27, 1836,  p.  210. 

7.  Circumstances  in  which  a  charge  of  Murder  stated  to  have  been 
committed  on  board  a  vessel  in  the  firth  of  Forth,  was  foand  not 
proven.     Thomas  and  Peter  Galloway,  June  27,  18d6»  p.  232. 

8.  A  pannel  convicted  of  the  Murder  of  his  wife,  but  recommended 
to  mercy.  Sentence,  death.  Charles  Donaldson,  March  14^ 
1836,  p.  108. 

9.  Conviction  on  a  charge  of  Murder.  Sentence  death— com- 
muted in  consequence  of  the  Jury's  recommendation  to  mercy. 
John  Mackintosh,  Inverness,  September  23,  1836,  p.  265. 

10.  In  a  case  of  Murder,  no  previous  malice  being  libelled,  expres- 
uons  indicating  a  mortal  purpose  uttered  six  weeks  or  two  months 
before,  were  allowed  to  be  proved,  on  a  statement  that  the 
evidence  of  other  witnesses  would  establbh  a  continuance  of 
similar  threats,  to  within  a  fortnight  before  the  murder.  Alex- 
ander Millar,  March  18,  1837,  p.  483. 

NIGHT-POACHING. 

1.  Four  pannels,  convicted  of  contravention  of  the  act  9th  Geo.  IV. 
c.  69,  and  of  aggravated  assault  on  a  gamekeeper,  sentenced, 
one  to  seven  years  transportation,  and  the  other  three  to  eight- 
een months  imprisonment.  Henry  Swanston  and  others, 
Feb.  29,  1836,  p.  54. 

2.  Four  panneb  convicted  of  contravention  of  the  act  9th  Geo.  IV. 
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c.  69,  and  of  aggravated  assault  on  a  gamekeeper,  sentenced 
to  eighteen  months  imprisonment.  George  Purves  and  others, 
Feb.  29,  1836,  p.  63. 
3.  (1.)  Sixpannels  convicted  of  contravention  of  the  act  9th  Geo. 
IV.  c  69.  Sentence,  one  month's  imprisonment. 
(2.)  The  words  ^'or  were  in  the  near  neighbourhood  ofsaidlandg^" 
struck  out  of  an  indictment  under  the  act.  John  Reid  and 
others,  Jedburgh,  April  25,  1836,  p.  202. 

OPENING  LOCKFAST  PLACES. 

This  aggravation  is  incurred  by  entering  by  opening  a  window 
the  cabin  of  a  vessel,  the  door  of  which  is  locked.  John  Hen- 
derson and  William  Craig,  Glasgow,  Sept.  15,  1836,  p.  300. 

PAISLEY  POLICE  ACT. 
See  Folic  B  Act,  3. 

PANNEL. 

1.  <<  Present  prisoner  in  the  jail  of  Glasgow"  is  not  a  sufficient  de- 
scription of  the  pannel,  if  there  are  two  persons  of  the  same 
name  in  the  jail  at  the  time.  Thomas  Robertson,  Glasgow,  Sept. 
29,  1837,  p.  547. 

2.  Circumstances  in  which  an  objection  to  the  designation  of  the 
pannel  was  repelled.  Donald  Stewart  and  others,  Inverness, 
Sept.  14,  1837,  p.  540. 

3.  Question,  whether  the  presence  of  the  pannel  can  be  dispensed 
with  at  any  stage  of  the  proceedings,  and  observed,  that  in  a 
strictly  criminal  case  even  the  pannels'  consent  would  not  pre- 
vent the  nullity  of  such  a  procedure.  White  v,  Watson,  Pellet 
and  Company,  Nov.  21,  1836,  p.  344. 

PARENT  AND  CHILD. 

See  Beating  and  Cursing  of  Parents. 

1.  A  father  has  an  option  to  decline  giving  evidence  against  his 
child.     David  Bruce,  March  18,  1836,  p.  161. 

2.  A  girl  between  twelve  and  thirteen  years  of  age  tendered  as  a 
witness  against  her  father,  but  withdrawn,  after  argument  that 
she  had  option  to  decline.     William  Fleet,  Dec.  14, 1835,  p.  13. 

3.  A  girl  between  thirteen  and  fourteen  years  of  age  is  admissi- 
ble as  a  witness  against  her  father,  as  being  beyond  the  years  of 
pupilarity  in  females.     Neil  Mellen,  July  17,  1837,  p.  527. 

PERJURY. 

L  Informations  ordered  on  the  relevancy  of  a  charge  of  perjury 
under  the  reform  act.  Nathan  Maclachlan,  July  17,  1837,  p. 
528. 
2.  In  a  trial  for  perjury,  judicial  declarations  emitted  by  the  pan- 
nel when  in  custody  on  the  charge,  in  reference  to  which  she 
was  afterwards  examined  as  a  witness,  are  competent  articles  of 
evidence.     Margaret  Ross,  Stirling,  Sept.  3^  1836,  p.  297. 
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PERTH. 

The  Chief  Magistrate  of  Perth  permitted  to  assume  the  title  of 

Lord  Provost.  Magistrates  of  Perth  r.  His  Majesty's  Advocate, 

March  12,  1836,  p.  66. 
POLICE  ACT. 

1.  (1.)  A  trial  for  reset  of  thefl  is  competent  uoder  the  Glasgow 
Police  act,  without  a  copy  of  the  complaint  being  aerved  on  the 
pannel. 

(2.)  A  single  Magistrate  has  jurisdiction, 
(3.)  The  provision  of  the  act,  that  a  record  be  kept  of  the  charge 
and  judgment,  is  sufficiently  obeyed  by  preservation  of  the  sche- 
dule given  to  the  gaoler  as  the  warrant  of  commitment.    Aytoo 
V.  Haig,  March  12,  1836,  p.  78. 

2.  (1.)  The  Edinburgh  Police  Court  constituted  by  the  act  7th 
Geo.  IV.  c.  115,  is  not  competent  to  try  a  case  of  breach  of  trostt 
to  an  amount  exceeding  L.IO. 

(2.)  The  complaint  and  conviction  must  bear,  that  the  nibjeet  of 
the  charge  did  not  exceed  that  value.  Anderson  v.  Stuart,  Feb. 
1.5,  1836,   p.  35. 

3.  A  judgment  under  the  Paisley  Police  Act  suspended.  Davilia 
V.  Jeffrey,  Fob.  15, 1886,  p.  41. 

POSSESSION  OF  STOLEN  PROPERTY. 

1.  Possession  of  the  stolen  property,  two  months  after  the  thefk  wis 
committed,  is  not  sufficiently  recent  to  infer  guilt.  John  Han- 
nah, Dumfries,  Sept.  17,  1836,  p.  289. 

2.  An  article  libelled  on  as  having  been  stolen  from  a  lockfast  drawer 
in  a  chest  of  drawers,  having  been  proved  to  have  been  taken 
out  of  a  box,  which  was  standing  on  the  top  of  the  chest, — the 
prosecutor  was  allowed  to  found  on  its  possession  by  the  pazh 
nel,  as  a  circumstance  of  evidence,  though  it  was  stated  that,  if 
it  had  been  the  only  article  charged  as  stolen,  no  conviction  cookl 
have  taken  place.  James  Gardiner,  Glasgow,  Sept.  dO»  1^7,  p. 
548. 

PREVIOUS  CONVICTION. 

1.  A  previous  conviction  cannot  be  founded  on  as  an  aggravalkm, 
unless  obtained .  before  a  competent  Court  John  Gorrie  and 
others,  Perth,  April  13,  1836,  p.  175. 

2.  Extracts  of  convictions  for  thefb  ought  to  specify  the  nature  of 
the  articles  stolen.  William  Mackenzie,  Ghisgow,  Sept.  12, 1896, 
p.  299. 

3.  It  is  no  objection  to  the  production  of  an  extract  of  previoiis 
conviction,  that  it  contains  an  aggravation  not  specified  in  the 
reference  to  it  in  the  Indictment,  or  that  the  name  of  the  party 
against  whom  it  bears  to  have  been  obtained,  differs  slightly  io 
spelling  from  that  of  the  pannel.  John  Humphreys  aad 
others,  Dumfries,  May  1,  1837,  p.  498. 
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4.  Objection  to  an  extract  produced  in  evidence  of  a  previous  con- 
viction, that  it  bore,  not  that  the  pannel  had  been  convicted,  but 
that,  "  in  respect  of  the  verdict  of  an  Assize/'  be  had  been  sen- 
tenced to  a  certain  punishment,  repelled.  Francis  M*Calluni,  and 
Colin  M*Kay,  Perth,  Oct.  8,  1836,  p.  276. 

PREVIOUS  MALICE. 

1.  Previous  malice,  though  not  libelled,  may  be  proved,  if  neces- 
sary to  negative  the  pannel's  defences.  William  Wright,  Nov. 
23,  1835,  p.  6. 

2.  In  a  case  of  Murder,  no  previous  malice  being  libelled,  expres- 
sions indicating  a  mortal  purpose  uttered  six  weeks  or  two 
months  before,  were  allowed  to  be  proved,  on  a  statement  that 
the  evidence  of  other  witnesses  would  establish  a  continuance  of 
simiUr  threats,  to  within  a  fortnight  before  the  murder.  Alex- 
ander Millar,  March  18,  1837,  p.  483. 

PRISON. 

1.  The  Court  have  power  to  grant  warrant  to  the  Magistrates  of 
a  burgh,  to  transmit  criminals  to  the  gaol  of  another  burgh,  in 
a  different  Sheriffdom.  Magistrates  of  Perth  v.  His  Msyesty's 
Advocate,  March  12, 1836,  p.  66. 

2.  The  Circuit  Court  of  Justiciary  having  sentenced  convicts  to  be 
imprisoned  in  the  Bridewell  of  Aberdeen,  at  the  expense  of  the 
county  or  burgh  of  Banff,  and  these  parties  having  severally  re- 
fused to  bear  this  expense — the  Court,  on  the  application  of  the 
Bridewell  Commissioners,  find,  that  the  intention  of  the  said  sen- 
tences was,  that  the  expense  should  be  borne  by  the  party  on 
whom  it  would  have  fallen,  had  the  prisoners  been  sent  to  the 
common  jail  of  the  burgh,  but  refuse  to  entertain  the  question 
what  party  is  liable  in  relief  to  the  commissioners.  Aberdeen 
Bridewell  v.  Magistrates  of  Banff,  July  5,  1837,  p.  612. 

PRISON-BREAKING. 

1.  It  is  Prison-breaking  to  escape  when  the  door  of  the  jail  is  stand- 
ing open  through  the  negligence  of  the  jailor.  William  Hutton, 
Ayr,  April  13,  1837,  p.  497. 

2.  A  convict  who  has  escaped  from  jail  before  the  expiry  of  the 
sentence  of  imprisonment  against  him,  may  be  brought  before  the 
Court  by  a  summary  petition,  and  re-imprisonment  for  the  re- 
maining period,  Hugh  M*Meiken,  February  6,  1837,  p.  428. 

PROCESS. 

See  Assize.  Delay.  Expenses.  Returning  prom  Transpor- 
tation. Previous  Conviction,  2.  Prison-breaking.  Pro- 
duction.   Witness. 

A  Pannel  having  been  tried  on  a  charge  of  Forging  the  accept- 
ance of  a  party,  since  deceased,  to  a  bill,  and  the  libel  found 
not  proven,  the  Court,  on  the  motion  of  the  representatives  of 
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the  party  whose  name  was  supposed  to  have  been  forged,  direct- 
ed the  clerk  to  intimate  to  them  any  application  which  might 
be  made,  on  the  part  of  the  pannel,  for  redelivery  of  the  bill,  in 
order  that  they  might  have  an  opportunity  of  appearing  for 
their  interest.     Robert  Patrick,  March  16,  1837,  p.  481. 

PRODUCTION. 

1.  In  a  case  of  bigamy,  the  first  wife  may  be  shown  to  a  witneas 
for  the  purpose  of  identification,  though  not  libelled  on  as  a  pro- 
duction, if  her  name  is  in  the  list  of  witnesses.  John  McLean, 
Perth,  Oct.  3,  1836,  p.  278. 

2.  It  is  competent  in  a  charge  of  Theft,  to  prove  that  a  skel^on 
key,  found  on  the  pannel,  had  been  applied  to  the  lock  of  a 
cabinet,  from  which  the  stolen  articles  had  been  taken,  and  had 
fitted  it — though  neither  the  key  nor  the  lock  are  produced,  or 
libelled  on.     Alexander  Smith,  Glasgow,  April  27, 1837,  p.  SOS. 

3.  A  medical  report  libelled  on  as  a  production,  withdrawn,  apoa 
an  objection  founded  on  a  slight  mistake  in  describing  the  signa- 
ture annexed  to  it.     James  Matheson,  Nov.  20,  1337,  p.  593. 

4.  (1.)  It  is  incompetent  for  a  witness  in  the  box  to  identify  a  key 
libelled  on,  by  fitting  it  into  the  lock  for  which  it  had  been 
made — the  lock  not  being  libelled  on  as  a  production. 

(2.)  It  is  irregular  to  show  a  witness  an  almanack,  Smt  the  purpose 
of  enabling  him  to  speak  to  the  day  of  the  month  on  which  a 
fact  happened,  but  the  jury  are  entitled  to  see  the  almanack. 
IVilliam  Goodwin,  February  27,  1837,  p.  431. 

5.  Opinion  indicated  by  the  Court,  that  the  owner  of  an  article  of 
dress,  charged  as  having  been  stolen,  cannot  be  asked  to  identify 
it  on  the  person  of  a  pannel  at  the  bar,  as  it  has  not  been  in- 
cluded in  the  list  of  productions  against  him,  lodged  in  due  time 
in  the  Clerk's  hands.  William  Sutherland  and  others,  July  17, 
1837,  p.  526. 

QUAKER. 

Form  of  administering  the  afiHrmation  to  a  Quaker  juror.    John 
McLean,  Perth,  Oct.  3,  1836,  p.  279,  note. 

RAILWAY. 

An  engine-man  in  the  service  of  a  Railway  Company,  having 
while  in  charge  of  a  steam-engine,  tender,  and  train  of  carnages 
on  the  railway,  in  violation  of  the  regulations  of  the  company, 
permitted  a  person  to  ride  on  the  tender,  by  means  of  which  he 
lost  his  life,  from  the  tender  being  accidentally  upset,  indicted  for 
culpable  homicide,  but  the  charge  abandoned,  as  being  in  the 
circumstances  irrelevantly  laid.  William  Gray,  Nov.  21,  1896, 
p.  328. 

RAPE. 

1.  The  crime  of  Rape  is  completed  by  penetration  without  emission. 
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Archibald  Robertson, — certified  from  Glasgow  on  a  special  ver. 
diet,  January  6,  1886,  p.  15,  decided  in  the  High  Court,  March 
12,  1886,  p.  98. 

2.  Circumstances  tu  which  a  charge  of  Rape  was  found  not  pro- 
ven, in  opposition  to  the  opinion  of  the  Court.  Robert  Hender- 
son, Nov.  10,  1886,  p.  816. 

8.  Circumstances  in  which  the  clearest  evidence  from  the  injured 
party  was  insufficient  to  convict,  in  consequence  of  her  delay  in 
communicating  the  outrage.  Robert  Tweedte,  Glasgow,  Jan.  7, 
1886,  p.  22. 

4.  English  case.  Rex  v.  Russell,  August  9,  1881,  (Moody  and 
Malkin,  vol.  ii.  p.  122),  referred  to,  as  proving  that  even  after 
the  passing  of  the  act  9th  Greo.  IV.  c.  81,  it  was  necessary  by 
the  law  of  England  to  prove  emiasio  in  cases  of  Rape.  Archi- 
bald Robertson,  March  12,  1886,  p.  97.* 
RECORD. 

See  Sbbvicb  Copy,  2,  4. 

1.  Question  raised,  whether  the  record  of  a  police  court,  bearing 
that  the  magistrates  had  '<  examined  the  defender,  and  heard  the 
evidence  adduced",  is  conclusive  of  the  fact  that  the  witnesses  in 
the  trial  to  which  it  refers  were  examined  on  oath.  Isabella  Cobb 
or  Fairweather,  June  6,  1886,  p.  227, — decided  in  the  affirma- 
tive, and  that  it  is  incompetent  to  redargue  or  contradict  such 
a  record  by  parole  proof,  Nov.  21,  1886,  p.  854. 

2.  The  provision  of  a  police  act,  that  a  record  be  kept  of  the  charge 
and  judgment,  is  suffidently  obeyed  by  preservation  oftheschedule 
given  to  the  gaoler  as  the  warrant  of  commitment.  Ayton  v. 
Haig,  March  12,  1886,  p.  78. 

a  Case  of  James  Hannah,  12  July,  1809,  (Hume,  vol.  ii.  p.  817) 
in  which  it  was  settled,  that  it  was  incompetent  to  contradict  a 
record  of  Court  by  parole  evidence,  referred  to.    Isabella  Cobb 
or  Fairweather,  Nov,  21,  1886,  p.  857. 
REFORM  ACT. 

Informations  ordered  on  the  relevancy  of  a  charge  of  Perjury 
under  the  Reform  Act     Nathan  MacLachlan,  July  17,  1837,  p. 
528. 
RES  GESTA. 

A  statement  made  by  a  witness  sliortly  after  the  transaction,  in 
presence  of  the  pannel,  is  a  part  of  the  res  geUa^  and  in  a  totally 
diflFerent  situation  from  an  account  given  after  an  interval  of 
some  hours.     Neil  Moran  and  others,  June  13,  1836,  p.  231. 

*  The  judgment  of  Justioe  Taunton  in  this  case  was  i ubaequently  reversed  by  the 
twelve  judges,  Rex  «.  Cox,  Baster  Term,  1832,  Moody's  Crown  Cases,  vol.  i.  p. 

337,  sod  another  case  relative  .to  a  similar  crime,  Rex  v.  Reekspear,  Moody,  vol.  i. 

p.  342. 

2u 
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RES  JUDICATA. 

1.  A  pannel  who  had  been  acquitted  in  a  police  court  on  a  ebarge 
of  asaaulty  having  in  consequence  of  the  death  of  the  tDJnred 
party  been  indicted  for  murder,  a  defence  of  re$  judicata^  found- 
ed on  the  former  trial  stated.  Isabella  Cobb  or  Fairweather, 
Perth,  April  14,  and  High  Court,  June  6,  1836,  pp.  176,  227, 
— ^but  ultimately  repelled,  the  Court  being  equally  divided,  but 
the  Lord  Justice  Clerk  havmg  no  vote.  Id.  Nov.  21,  1896,  p. 
354. 

2.  Three  pannek  having  been  convicted  of  an  assault  before  a 
Baron-Bailie,  and  punished  by  fine  — a  plea  of  fc»  /uduaia, 
founded  on  thu  conviction,  sustained  as  a  defence  against  a  sub- 
sequent trial  for  the  same  offence  before  the  Justiciary  Court. 
Robert  Hosie  and  others.  May  15, 1887,  p.  507. 

3.  Imperfections  in  Mr.  Alison's  Report  of  the  case  of  John  Ro- 
bertson, Glasgow,  Dec.  1831  (voL  ii.  p.  616),  supplied.  Isabella 
Cobb  or  Fairwealher,  Nov.  21,  1836,  p.  364. 

RETURNING  FROM  TRANSPORTATION. 

1.  A  charge  of  contravention  of  the  act  5  Geo.  IV.  c  84,  may  be 
tried  either  in  the  jurisdiction  within  which  the  paonel  was  ap- 
prehended, or  in  the  Court  where  he  received  sentence  i^  trans- 
portation.   James  Martin,  Nov.  16,  1835,  p.  1. 

2.  It  is  competent  in  the  case  of  a  person  sentenced  to  transportation, 
and  found  at  large  before' his  sentence  has  expired,  to  apply  to 
the  Court  by  petition,  to  take  proof  of  his  identity,  and  grant 
warrant  for  of  new  delivering  him  over  for  transportation.  James 
M«Neil  or  Mathieson,  March  12,  1836,  p.  88. 

ROBBERY. 

1.  A  pannel  charged  with  forcibly  taking  from  the  person  of  another, 
payment  of  a'debt  due  to  himself,  tried  for  Robbery.  Donald 
M*Innes  and  Malcolm  Macpherson,  Inverness,  April  25,  1836, 
p.  198. 

2.  In  a  trial  on  an  alternative  charge  of  Robbery,  or  aggravated 
Theft,  the  Court  being  satisfied  that  the  evidence,  if  belieYcd, 
established  the  robbery,  would  not  allow  the  aggravation  to  be 
proved.    Gilbert  M'Callum,  March  7,  1836,  p.  64. 

SALMON  FISHERIES  ACT. 

Special  circumstances  in  which  the  Court  found  an  appeal  to  the 
Circuit  Court,  against  a  judgment  of  the  Justices  under  the  Sal- 
mon Fisheries  Act,  was  competent,  although  founded  ndther  on 
the  complaint  nor  sentence,  and  remitted  to  the  Justices  to  sist 
execution  of  the  judgment,  pending  certain  proceedings  before 
the  Sheriff.    MacPhail  v.  Nielson,  Nov.  20,  1837,  p.  583. 

SENTENCE. 

Mode  of  treatment  of  a  Convict  whose  life  is  certiGed  to  be 
in  danger.  John  Gorie  and  others,  Perth,  April  13^  1837,  p. 
175. 
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SEPARATIST. 

A  Jaror  who  belongs  to  the  sect  called  Separatiftts,  may  take,  in- 
stead of  the  usual  oath,  the  affirmation  prescribed  by  dd  and 
4th  William  IV.  c.  82.     Alexander  Purdie,  June  ld»  1836,  p. 

230. 
SERVICE  COPY. 

See  Citation. 

1.  Service  copies  of  Indictments  may  be  printed,  by  the  act  9th 
Geo.  IV.  c  29.    WUliam  Wright,  Nov.  23,  1835,  p.  7. 

2.  Any  objection  founded  on  a  discrepancy  between  the  record 
and  service  copy  of  au  Indictment,  must  be  stated  before  the 
Jury  is  sworn.    William  Wright,  Nov.  23,  1835,  p.  7. 

3.  It  is  not  necessary  that  the  service  copy,  in  order  to  be  *<  afuU 
'*  copt/*  of  the  original  Indictment,  should  bear  upon  each  page 
a  copy  of  the  signature  of  the  Advocate-Depute,  which  is  cus- 
tomary and  necessary  upon  each  page  of  the  original.  G  lasgow, 
Spring  Circuit,  1837,  p.  505,  neU. 

4.  Circumstances,  in  which  the  Court  sustained  an  objection, 
founded  on  a  discrepancy  in  regard  to  the  locus  deUetiy  between 
the  service  copy  of  the  Indictment  and  the  record.  James 
Thomson  and  others,  July  19,  1837,  p.  532. 

SHEEP-STEALING* 

1.  A  pannel  convicted  of  the  theft  of  a  single  sheep.  Sentence 
four  months  imprisonment.  *  Norman  M'Leod,  Inverness,  Sept. 
22,  1836,  p.  261. 

2.  Two  pannels  convicted  of  the  theft  of  a  single  sheep.  Sen- 
tence, ten  months  imprisonment.  William  Nicholson  and  Neil 
Bethune,  Inverness,  Sept.  22,  1836,  p.  262. 

3.  Sentence  in  cases  of  theft  of  a  number  of  sheep.  Inverness, 
Autumn  Circuit,  1836,  p.  263,  note. 

SHERIFF. 

i.  Sheriffs  have  jurisdiction  to  try  cases  of  combination  under  the 
act  6th  Geo.  IV.  c.  129.  Knox  v.  Ramsay,  July  7,  1837,  p. 
517. 
2.  The  Sheriffs  of  the  district  may  be  appointed  by  a  Judge  on 
Circuit  to  act  as  counsel  for  the  pannels.  Dumfries,  Autumn, 
1836,  p.  289. 
STATUTE. 

1661,  c.  50.    See  Beating  and  Cursing  of  Parents. 

13th  Geo,  II.  c.  8,  22d  Geo.  II.  c.  27,  17th  Geo.  III.  c 

56. 
A  bill  of  suspension  of  a  judgment  under  these  statutes  is 

competent    Yeaman  v.  Tod,  July  11,  1836,  p.  247. 
13th  Geo.  III.  c.  31. 
It  is  not  competent  under  a  Scotch  warrant,  indorsed  in 
England  under  the  above  statute,  to  convey  a  prisoner 
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by  aea  to  any  county  in  Scotland  not  geographically,  next 
adjacent  to  England.    Mathews  r.  Glasgow  Iron  Company, 
Nov.  28,  1836,  p.  393. 
17th  Gbo.  III.  c.  56. 

1.  A  bill  of  suspension  of  a  conviction  under  the  statute 
17  Geo.  III.  c  56,  found  competent,  although  the  sus- 
pender had  given  written  notice  of  his  intention  to  appeal 
to  the  Quarter  Sessions — ^but  had  ftiled  to  enter  into  the 
necessary  recognizances. 

2.  A  judgment  of  a  Justice  of  Peace  Court  under  the  statute 
17tii  Geo.  III.  c  56,  against  a  weaver  who  had  refused 
to  implement  an  engagement  to  work  for  a  manufacturer 
for  fifteen  months,  suspended  (1.),  Because  the  complaint 
ought  to  have  been  brought  under  the  statute  4th  Geo. 
IV.  c.  34.  (2.)  Because  the  evidence  of  the  engage- 
ment, being  by  parole,  was  incompetent  Kennedy  v. 
Young,  Maroh  13,  1837,  p.  474. 

49th  Geo.  III.  c.  14.    See  Concbalmxnt  of  Pbboamct. 

52d  Gbo.  III.  c.  93.    See  Assbssbd  Taxbs. 

54th  Geo.  111.  c.  137.    See  Fraudulent  Bankbuptct. 

4th  Geo.  IV.  c.  34. 

1.  This  is  the  proper  statute  under  which  to  bring  a  com- 
plaint against  a  weaver  who  refuses  to  implement  an  en- 
gagement to  work  for  a  specified  period.  Kennedy  v. 
Young,  March  13,  1837,  p.  474. 

2.  A  complaint  under  the  above  statute  found  competent 
against  a  workman  in  a  glass  manufactory,  who  refined 
to  work,  in  consequence  of  the  allied  inefficiency  of  the 
assistants  provided  for  him.  White  v.  WatMrn,  PeDet 
and  Co.  Nov.  21,  1836,  p.  344. 

3.  (1.)  A  complaint  under  the  above  statute  may  be  pre* 
sented  either  to  a  Justice  of  Peace  of  the  conn^  or 
place  where  the  servant  contracted  or  was  employed,  or  to 
one  within  whose  jurisdiction  he  is  found. 

(2.)  Question,  whether  it  is  competent  to  convey  a 
party  apprehended  under  the  above  statute  to  Engiand 
by  sea.  Watson  r.  Wood  and  Challinor,  Nov.  21^  1836, 
p.  339. 

4.  (1.)  It  is  not  necessary  under  this  statute,  that  the 
judgment  should  be  pronounced  by  the  same  Justice  who 
grants  the  warrant  of  apprehension. 

(2.)  Written  proof,  and  pleadings,  and  acyournmtfits 
of  the  diet  are  competent  under  the  statute. 
(3.)  The  Court  equally  divided  on  the  question,  whe- 
dier  the  absence  of  the  party,  when  a  sentence  under  the 
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above  statute  was  pronounced,  nullified  the  judgment. 
But  a  bill  of  suspension  brought  on  that  ground  refuse  d 
the  Lord  Justice-Clerk  having  no  vote.  White  v,  Wat- 
son, Pellet  and  Co.  Nov.  21, 1836. 
5th  Gbo.  IV.  c.  84.  See  Rkturning  prom  Transpor- 
tation. 

6th  Gbo.  IV.  c.  22. 

The  regulation  of  this  statute  (§  16)  relating  to  the  chal- 
lenging of  Jurors  referred  to.  John  M*Lean,  Perth,  Oct. 
3,  1836,  p.  280. 

-  6th  Gbo.  IV.  c.  129.    See  Com bxnation  Laws. 
-.  7th  Gbo.  IV.  c.  115.    See  Poligb  Act. 

-  9th  Gbo.  IV.  c.  29. 
See  Citation,  3.    Sbrvicb  Copy,  L   Witness,  15. 

It  is  incompetent  for  a  Sheriff,  under  this  act,  to  award 

more  than  one  period  of  imprisonmeDt  for  sixty  days. 

Fairbairn  o.  Drummond,  March  12,  1836,  p.  85. 
9th  Gbo.  IV.  c  31,  §  18. 

This  statute,  rendering  proof  of  emimo  unnecessary  in 

cases  of  rape  in  England,  referred  to.     Archd.  Robertson, 

March  12,  1836,  p.  96. 

9th  Gbo.  IV.  c.  39.     See  Salmon  Fisheribs  Act. 

9th  Geo.  IV.  c.  69.    See  Night  Poaching. 

10th  Gbo,  {V.  c.  38. 
Circumstances  ia  which  the  Public  Prosecutor,  with  the  con- 
currence of  the  Court,  declined  to  ask  for  a  Conviction  under 
this  statute,  in  consequence  of  the  injury  inflicted  not  being  of  a 
grievous  or  permanent  nature.  James  Wood,  Perth,  Oct.  4, 
1836,  p.  283. 

IOth  Geo.  IV.  c.  56.    See  Friendly  Societies  Act. 

2nd  and  Sd  William  IV.  c.  65.     See  Reform  Act. 

2rd  and  dD  William  IV.  c.  12a  See  Forgbrt,  3,  5,  6,  7. 

3d  and  4th  William  IV.  c.  852.    See  Separatists. 

4th  and  5th  William  IV.  c.  67.      See  Subseqitent 


Statute,  1. 

—    1st  Victobia,  c.  84.    Sbb  Forobey,  7. 


SUBSEQUENT  STATUTE. 

1.  The  omission  to  libel  on  the  Act  4th  and  5th  William  IV.  c. 
67,  fatal  to  an  Indictment  under  5th  Geo.  IV.  c  84.  James 
Martin,  Nov.  1%  1835,  p.  1. 

2.  Question  raised,  whether  in  an  Indictment  under  the  Bankrupt 
Act,  it  is  necessary  to  libel  on  its  latest  renewal.  William 
McLaren,  Pertli,  April  14,  1836,  p.  177.— -Opinion  expressed 
that  it  is  not     Id.  High  Court,  May  28, 1836,  p.  219. 

SUSPENSION. 

1.  A  bill  of  suspension  of  a  conviction  under  the  Statutes  13.  Geo. 
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II.  c  8.    22.  Geo.  IL  c  27.    17.  Geo.  III.  c%  56,  is  competent 
Yeaman  v.  Tod,  July  11, 1856,  p.  247. 

2.  (1.)  A  bill  of  Buspension  of  a  convictioD  under  the  statute  17tli 
Geo.  III.  c.  56.  found  competent,  although  the  suspender  hud 
given  written  notice  of  bis  intention  to  appeal  to  the  Quarter  Ses- 
sions— ^but  bad  failed  to  enter  into  the  necessary  recognisances. 
(2.)  A  judgment  of  a  Justice  of  Peace  Court  under  the  statute 
17th  Geo.  III.  a.  56,  against  a  weaver  who  bad  refused  to  imple- 
mentan  engagement  to  work  for  a  manufacturer  for  fifteen  months, 
suspended,  (1.)  Beoause  the  complaint  ought  to  have  been 
brought  under  the  statute  4th  Geo.  IV.  c.  34.  (2.)  Becadse 
the  evidence  of  the  engagement,  being  by  parole,  was  incom- 
petent.    Kennedy  v.  Young,  March  ld>  1837,  p.  474. 

3.  Circumstances  in  which  a  Bill  of  suspension  was  refused.  Ran- 
ken  and  others  v.  Alexander,  Feb.  15,  1836,  p.  44. 

4.  A  warrant  suspended,  under  which  a  person  had  been  com- 
mitted to  Bridewell,  in  respect  it  had  been  proved,  that  he  was 
brought  to  the  Police  office,  charged  with  certain  ofi^ees. 
Davilin  o.  Jeffirey,  Feb.  15,  1836,  p.  41. 

5.  A  judgment  suspended,  and  liberation  granted,  in  respect  that 
the  suspender's  name  did  not  appear  in  the  document  given 
to  the  jailor,  as  his  warrant  for  detaining  him.  Donn  v. 
M<Culloch,  Uec.  20,  1837,  p.  629. 

6.  A  judgment  suspended,  and  letters  of  liberation  granted,  but 
expenses  refused,  in  respect  that  the  irregular  proceedings  ori- 
ginated in  the  suspender  having  deforced  the  officers  of  the  law. 
Mathews  v,  Glasgow  Iron  Company,  Nov.  28,  1836,  p.  393. 

THEFT. 

See  Breach  of  Trust,  2. 

1.  Informations  ordered  on  the  question,  whether  the  appropriation 
by  a  pannel  of  articles  found  on  the  high-way,  the  proprietor 
of  which  was  well  known  to  him,  can  be  relevantly  charged 
as  theft.    John  Smith,  Dec.  23,  1837,  p.  630. 

2.  The  slightest  amoHo  is  sufficient  to  constitute  Theft,  if  the  anir 
mus/urandi  be  clearly  established.  William  Sharpe  M^Cangfaie, 
Dumfries,  April  29, 1836,  p.  205. 

3.  Possession  of  the  stolen  property,  two  months  after  the  Theft 
was  committed,  is  not  sufficiently  recent  to  infer  guilt.  John 
Hannah,  Dumfries,  Sept.  17,  1836,  p.  289. 

4.  An  article  libelled  on  as  having  been  stolen  from  a  loektet 
drawer  in  a  chest  of  drawers,  having  been  proved  to  have  been 
taken  out  of  a  box,  which  was  standing  on  the  top  of  the  chest, 
— ^the  prosecutor  was  allowed  to  found  on  its  possession  by  the 
pannel,  as  a  circumstance  of  evidence,  though  it  was  stated  that, 
if  it  had  been  the  only  article  charged  as  stolen,  no  oonvictioo 
could  have  taken  place.  James  Gardiner,  Glasgow,  Sept.  30, 
1837  p.  548. 
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b'.  The  crime  of  theft,  by  opening  lockfast  places,  proved  by  circum- 
stantial evidence.     Peter  Smith,  Glasgow,  Jan.  9,  1886,  p.  27. 

6.  Circumstances  in  which  a  pannel  was  acquitted  on  a  charge  of 
Theft  by  Housebreaking.  William  Sharpe  M<Caughie,  Dum- 
fries, April  29,  1836,  p.  205. 

7.  In  a  trial  on  an  alternative  charge,  of  Robbery,  or  aggravated 
Theft,  the  Court  being  satisfied  that  the  evidence,  if  believed, 
established  the  robbery,  would  not  allow  the  aggravation  to  be 
proved.     Gilbert  M'Callum,  March  7,  1836,  p.  64. 

8.  Extracts  of  Convictions  for  Theft  ought  to  specify  the  nature  of 
the  articles  stolen.  William  Mackenzie,  Glasgow,  Sept.  12, 
1836,  p.  299. 

THREATENING  LETTERS. 

Sending  threatening  letters  having  been  libelled  on,  as  one  of 
the  means  by  which  an  illegal  conspiracy  was  carried  into  ope- 
ration, the  objection  that  the  letters  were  not  set  forth  at  length 
in  the  Indictment,  repelled,  but  an  opinion  indicated  that  this 
must  have  been  done,  if  the  sending  of  such  letters  had  consti- 
tuted a  substantive  charge.  Thomas  Hunter  and  others,  Nov. 
10,  1837,  p.  550. 

THROWING  SULPHURIC  ACID. 

Circumstances  in  which  the  Public  Prosecutor,  with  the  con- 
currence of  the  Court,  declined  to  ask  for  a  Conviction  under 
the  statute  10th  Geo.  IV.  c.  38,  in  consequence  of  the  injury 
inflicted  not  being  of  a  grievous  or  permanent  nature.  James 
Wood,  Perth,  Oct.  4,  1836,  p.  283. 

TITLE. 

The  chief  Magistrate  of  Perth,  permitted  to  assume  the  title  of 
Lard  Provosly  Magistrates  of  Perth  v.  His  Majesty's  Advo- 
cate, March  12,  1836,  p.  66. 

UTTERING. 

1 .  Circumstances  under  which  delivery  of  a  forged  bill  to  the  teller 
of  a  country  Bank,  to  be  discounted,  was  held  to  constitute  ut- 
tering to  the  bank  agent.     Benjamin  Pender,  Glasgow,  Jan.  8, 

1836,  p.  25. 

2.  A  pannel  convicted  of  uttering  a  forged  bill  of  exchange,  sen- 
tenced to  be  imprisoned  for  two  years,  with  hard  labour.  John 
Stevenson,  Nov.  9,  1837,  p.  549. 

3.  Objection  that  the  words  *<  cu  ffenuine'\  were  omitted  in  the  exe- 
cution of  citation,  on  a  charge  of  uttering  a  forged  writing  re- 
pelled.   John  Campbell,  Inverness,  April,  23,  1836,  p.  194. 

WARRANT. 

1.  A  workman  having  deserted  his  service  in  England,  and  come 
to  Scotland,  may  be  summarily  apprehended  and  conveyed  back 
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to  England,  under  a  warrant  by  an  English  Justice  of  Peace,  in- 
dorsed by  a  Justice  in  Scotland.  Watson  v.  Wood  and  Challi- 
nor,  Nov.  21,  1836,  p.  339. 
2.  A  JBdgment  suspended,  and  liberation  granted,  in  respect  that 
the  suspender's  name  di4  not  appear  in  the  document  given  to 
the  jailor,  as  his  warrant  for  detuning  him.  Dunn  v.  M'Cullocb, 
December  20,  1837,  p.  629. 

WILFUL  FIRE-RAISING. 

1.  (1.)  Conviction  on  a  charge  of  Attempt  to  commit  wilful  Fire- 
Raising.     Sentence,  Transportation  for  life. 

(2.)  The  attempting  to  set  fire  to  a  pannel's  own  furniture,  Slc  if 
made  to  the  danger  of  the  property  and  lives  of  others,  is  a  rele- 
vant point  of  dittay,  though  no  felonious  intent  is  charged.  John 
Arthur,  March  16, 1836,  p.  124. 

2.  Circumstances  in  which,  from  the  absence  of  all  proof  as  to 
any  conceivable  motive,  and  the  want  of  all  corroboration  of  the 
evidence  of  the  principal  witness,  a  charge  of  wilful  Fire- Raising 
was  abandoned.  Robert  Hall,  Glasgow,  January  5, 1837,  p.  420. 

WITNESS. 

1.  A  Father  has  an  option  to  decline  giving  evidence  against  hb 
child.     David  Bruce,  March  18,  1836,  p.  161. 

2.  A  girl  between  twelve  and  thirteen  years  of  age  tendered  as  a 
witness  against  her  &ther,  but  withdrawn,  after  argument  that 
she  had  an  option  to  decline.  William  Fleet,  Dec.  14, 1835,  p.  13. 

3.  A  girl  between  thirteen  and  fourteen  years  of  age  is  adrnksiUe 
as  a  witness  against  her  father,  as  being  beyond  the  years  of  pn- 
pillarity  in  females.    Neil  Mellen,  July  17,  1837,  p.  527. 

4.  A  wife  adduced  to  prove  an  Assault  upon  her  by  her  husband, 
has  not  an  option  to  decline  giving  evidence.  William  Com- 
melin,  Dumfries,  Sept  J  7,  1836,  p.  291. 

5.  A  woman  designed  in  the  body  of  the  indictment  as  the  panneTs 
wife,  or  reputed  wife,  having  stated  that  she  was  not  his  wife, 
allowed  to  give  evidence  against  him.  David  Muir,  November 
28,  1836,  p.  402. 

6.  An  ojection  to  a  witness,  that  he  was  not  the  individual  speci- 
fied in  the  list  annexed  to  the  Indictment,  repelled — the  only 
error  being  in  one  of  his  Christian  names,  which  need  not  have 
been  given.  But  no  opinion  expressed  as  to  the  competency  of 
the  objection,  after  the  jury  was  sworn,  which  is  stated  by  Mr. 
Alison  (  vol.  ii.  p.  409),  as  an  undecided  question.  James  Mafthe- 
son,  Nov.  20,  1837,  p.  593. 

7.  In  a  case  of  assault  it  is  no  objection  to  the  admissibility  of  the 
party  assaulted,  that  he  has  an  interest  to  convict,  founded  on 
the  resolution  of  a  Friendly  Society^  that  if  he  is  found  to  have 
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been  in  the  wrong  in  the  quarrel,  he  must  refund  the  money  ad- 
vanced to  him  during  his  confinement  William  Brown,  Jed- 
burgh, September  21,  1886,  p.  293. 

8.  Question  whether  it  is  an  objection  to  a  Witness,  that  his  name 
had  been  written  wrong  in  the  principal  copy  of  the  Indictment, 
when  signed  by  the  Advocate-Depute  ;  and  that  his  signature 
was  not  adhibited  to  the  correction,  till  after  the  libel  had  been 
served.    John  O'Reilly,  July  14,  1836,  p.  256. 

9.  It  is  incompetent  to  prove  general  imputations  against  the  character 
of  a  witness.     Thomas  Wight,  Feb.  22,  1836,  p.  47. 

10.  It  is  incompetent,  even  in  the  case  of  a  child  examined  on  declara- 
tion, to  invalidate  his  testimony,  by  proof  against  his  general 
credibility.  Thomas  and  Peter  Galloway,  June  27,  1836,  p. 
232. 

11.  It  is  incompetent  to  contradict  the  evidence  of  a  witness  on  oath, 
by  proof  of  the  account  of  the  transaction  given  by  him  pre- 
viously.    Neil  Moran  and  others,  June  13,  1836,  p.  231. 

12.  (1.)  A  witness  cannot  be  questioned  directly  as  to  what  he  hassaid 
on  precognition. 

(2.)  Though  a  witness  may  be  asked  specifically,  whether  or  not 
he  has  committed  certain  crimes,  he  cannot  be  questioned  cir- 
cumstantially on  points  of  conduct  from  which  guilt  might  be 
inferred  or  suspected.  Alexander  Millar,  March  18, 1837,  p.  483. 

13.  (1.)  A  witness  may  be  compelled  to  answer  a  question  affecting 
his  mercantile  credit,  if  involving  no  moral  guilt. 

(2.)  It  is  incompetent  to  examine  a  witness  as  to  an  opinion  ex- 
pressed by  a  third  party,  of  his  having  been  guilty  of  perjury. 
Benjamin  Pender,  Glasgow,  January  8,  1836,  p.  25. 

14.  A  question  to  a  medical  witness  found  incompetent,  as  not  in- 
volving a  point  of  medical  opinion.  Robert  Henderson,  Nov. 
10,  1836,  p.  316. 

15.  The  opinion  of  Mr.  Alison,  (Vol.  II.  p.  545),  as  to  the  inex- 
pediency of  allowing  medical  witnesses  to  be  present  while  other 
medical  men  are  examined,  illustrated.  Mary  Wilkie  or 
Finlay,  Perth,  April  14,  1837,  p.  187,  note. 

16.  A  witness  who  has  remained  in  Court  aflter  his  examination  for 
the  prosecution,  cannot  be  examined  in  exculpation,  if  the  Pro- 
secutor  objects.    Alexander  Gray,  July  12, 1837,  p.  525. 

17.  It  is  irregular  to  show  a  witness  an  almanack,  for  the  purpose  of 
enabling  him  to  speak  to  the  day  of  the  month  on  which  a  fact 
happened,  but  the  jury  are  entitled  to  see  the  almanack.  Wil- 
liam Goodwin,  February  27,  1837,  p.  431. 

18.  CircumstaDces  under  which  Magistrates  were  found  entitled  to 
commit  to  gaol  a  witness  who  refused  to  be  sworn.  Bonnar  v. 
Simpson  and  others,  Feb.  15,  1836,  p.  39. 
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19.  Motion  on  the  part  of  the  pannel  to  have  a  trial  delayed,  in  con- 
sequence of  the  absence  of  one  of  the  principal  witnesses  for  the 
prosecution,  who  was  also  stated  io  be  a  material  witness  for  the 
defence,  refused.  Donald  Stewart  and  others,  Invemess,  Sept. 
14,  1837,  p.  540. 
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